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Wn^LiAMS  vs.  Kabnbs. 

1.  To  wril«  concerning  a  mnn  theM  words,  **I  look  on  bim  u  a  rascal,  and  btrc  watch- 
ed him  for  many  yean/'  U  a  libeL  Any  injarions  declaration  of  another,  by  writing 
or  equiralent  tymbola,  it  libellous.  It  does  not  require  the  imputation  of  crime  to 
constitute  libel,  as  in  slander.  The  distinction  u  founded  in  the  deliberate  maligni- 
ty displayed  by  reducing  the  offensire  matter  to  writing* 

S.  The  act  of  1741,  making  the  offence  of  mismarking  triable  befora  a  Justice  of  the 
Peace,  and  punishing  Ibe  first  offence  by  a  pecuniaiy  penalty,  and  the  second  by 
stripes,  is  unconstitutional  and  Toid.  To  charge  a  person  with  an  offence  not  indict- 
able, or  if  indictable  not  subject  to  infamous  or  corporal  punishment,  doet  not  subject 
the  person  making  the  charge  to  an  action  for  slander,  without  proof  of  special  dam- 
nge. 

3.  Kanes  said  of  Williams,  •'Williams  altered  the  ear-mark  of  my  hog  from  mine  to 
his,  or  procured  it  to  be  done:*'  Held,  that  these  wordi  did  not  p^r  §$  imvort*  that 
the  mtanarking  was  done  for  the  purpose  of  fraudulently  appropriating  the  property, 
and,  therafora,  a  declaration  was  demurrable  without  an  arerment,  that  Karnee 
fraudulently  intended  to  appropriate. 

This  is  aa  action  on  the  case  for  libel  and  slander,  instituted 
in  the  Circuit  Court  of  Gibson  county  by  Williams  a^nst 
Karnes.  The  declaration  contained  two  counts,  one  for  libel 
and  the  other  for  slander.  The  defendant  filed  a  general  de- 
murrer to  the  declaration;  the  demurrer  was  sustained  and 
judgment  rendered  for  the  defendant  at  March  term,  |843. 

The  plaintiff  appealed. 
2 


10  JACKSON: 

[WmiainB  ««.  Karnes] 

McLanaJuin^  for  plaintiflF,  relied  on  the  following  authorities: 
1st  Scott,  p.  50,  ch.  8,  sec.  2,  Haywood  &  Cobb,  253,  sec.  67, 
2  Hump.  R.  512,  10  J.  R.  447,  8  J.  R.  455,  Starkie  on  Slan- 
der, top  page  99  and  55,  and  authorities  there  cited. 

A.  W.  O.  Totteuj  for  defendant,  cited  and  commented  on  the 
following  authorities:  Act  of  1741;  Bill  of  Rights,  sec.  14  and 
6;  Archb.  Cr.  Law,  2;  1  Saund.  R.  135,  Note  4;  Com.  Dig. 
Tide  Indictment  Letter  E.;  2  Bur.  R.  803;  5  J.  R.  191;  2  W. 
Bl.  750;  2  Sel.  N.  P.  43;  1  J.  C.  129;  J.  R.  10  vol.  447;  8  J. 
R.  465;  2  Hump.  R.  512. 

Rbesb,  J.  delivered  the  opinion  of  the  court 

This  is  an  action  on  the  case  for  defamation.  The  declara- 
tion contains  a  count  for  words  spoken,  and  also  for  the  writing 
and  publication  of  a  libel.  The  defendant  filed  his  demurrer 
to  both  counts  of  the  declaration,  and  the  demurrer  was  sus- 
tained by  the  judgment  of  the  Circuit  Court.  To  reverse  this 
judgment  the  plaintiff  has  prosecuted  his  appeal  in  error  to  this 
court.  The  count  for  verbal  slander  alleges  the  defamatory 
words  to  have  been  as  follows:  '^Joseph  Williams  altered  the 
ear-mark  of  my  hog  from  my  mark  to  his,  or  procured  it  to  be 
done.'*  The  offence  of  "mismarking"  is  made  punishable  by 
the  act  of  1741  by  a  pecuniary  penalty  for  the  first  conviction, 
and  by  stripes  for  the  second.  This  oflfence  is  not  comprised 
within  our  present  criminal  or  penitentiary  code,  and  by  the  act 
of  1741,  the  power  of  punishment  appears  to  be  given,  not  to 
the  courts  of  record  by  indictment,  but  to  a  Justice  of  the  Peace, 
and,  therefore,  inconsistent  with  our  constitution  and  bill  of 
rights.  For  these  reasons  it  is  urged  that  the  offence  of  "mis- 
maiking'*  is  no  longer  indictable,  or  if  indictable,  is  not  subject- 
ad  t0  corporal  or  infamous  punishment:  and,  therefore,  that 
die  imputation  of  the  oflfence  does  not  amount  to  verbal  slander 
witho^it  the  allegation  and  proof  of  special  damage.  And  this 
we  think  is  so,  for  the  reasons  stated.  But  if  this  were  other- 
wise, still  the  words  charged  as  being  defamatory,  having  no 
intrinsic  or  fixed  meaning  importing  crime,  it  shoukl  have  been 
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sfaowD  by  the  colloquium  or  otherwise  that  die  wofd  ^^tered*' 
imported  that  the  plaintiff  had  the  fraudulent  purpose  of  den 
priving  the  defendantof  his  property  and  of  appropriating  it 
to  himself.  We  are  of  opinion,  therefore,  that  die  demurrer 
was  properly  sustained  to  the  oount  for  verbal  slander.  The 
paper  alledged  to  be  a  libel  is  as  follows: 

''May  28tb»  1842.  Nodce.  Tenn.  Gibson  county.  I  say 
to  the  people  and  world  at  large,  that  the  Reyerend  Joseph 
Williams  has  been  blowing  and  telling  about  through  this  coun- 
try, that  he  is  going  to  sue  me  for  killing  one  of  my  own  hogs, 
though  my  mark  had  been  altered  and  made  into  his,  which  I 
can  prove.  The  said  Williams  has  never  been  to  see  me  about 
the  hog,  though  he  says  it  was  bis,  I  suppose;  but  I  do  not  think 
that  he  will  ever  commence  a  suit,  though  I  believe  him  to  be 
none  too  good  to  claim  my  hog.  I  look  on  him  as  a  rascal,  and 
have  watched  him  for  many  years.  For  fear  people  may  be  at  a 
loss  to  know  what  Williams  this  is,  I  will  say  he  lives  near 
Wolf  creek,  a  cabinet  workman.  And  if  the  said  Williams 
wishes  to  find  me  I  never  will  be  from  home  longer  than  four 
and  twenty  hours  at  a  time;  and  if  he  wishes  a  suit  I  am  ready 
and  willing  at  any  hour.  Abraham  Karnbs." 

A  libel  or  written  defamation  is  the  injurious  detracdon  of 
any  one  by  writing  or  equivalent  symbols.  The  common  law, 
in  view  of  the  natural  passions  of  man,  gives  no  action  for  mere 
defamatory  words  spoken,  unless  producing  special  damage, 
and  confines  the  action  of  slander  to  such  grosser  words  as  im- 
pute posidve  crimes.  It  is  not  so,  however,  with  written  de- 
famation; the  words  in  such  cases  are  not  considered  the  re- 
sults of  transitory  passion  or  levity,  but  gain  the  stamp  and 
shape  of  an  effective  and  mischievous  malignity.  Lord  Hok 
says,  (3  Salkeld,  226,)  "Scandalous  matter  is  not  necessary  to 
make  a  libel.  It  is  enough  if  the  defendants  render  an  ill  opin- 
ion to  be  had  of  the  plaintiff,  or  make  him  contemptible  and 
scandalous.''  So  also,  (Skinner,  124,)  to  say  of  any  man  he 
is  dManestj  is  not  actionable,  but  to  publish  so,  or  put  it  upon 
posts,  is  actionable.  This  distinction  not  existing  in  early  times, 
was  brought  in  question  in  Thornley  vs.  Lord  Kerry*  in  the  Ex- 

4th  Taonion,  3S5. 
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chequer  Chamber,  and  Chief  Justice  Mansfield  himself,  doubt- 
ing the  correctness  of  the  distinction,  admits  it  must  be  regarded 
as  settled  by  the  opinions  of  some  of  the  greatest  names  known 
to  the  law,  Hardwicke,  Hale,  Holt  and  others.  The  distinc- 
tion has  been  fully  sanctioned  by  the  American  cases.  And 
this  being  so,  it  is  not  necessary  to  scan  with  any  care  the 
meaning  of  the  paper  before  us.  It  is  obviously  libellous,  and 
the  demurrer  to  that  extent  must  be  overruled. 


The  State  vs.  Baker. 

A  pNMOUneDt  wai  mtde  by  twelve  jarymen  under  oath  and  by  one  acting  with  them 
not  under  oath :  Held,  that  the  presentment  was  Toid,  for  it  may  have  been  founded 
on  the  information  of  him  who  was  uoswem;  »eeu$,  with  regard  to  an  indictment, 
for  it  is  founded  upon  proof. 

Rainesy  for  the  plaintiff  in  error. 

Attorney  Qenerali  for  the  State. 

TuBLBY,  J.  delivered  the  opinion  of  the  court 
This  is  a  presentment  against  defendant  for  gaming,  to  which 
he  pleads  in  abatement,  that  one  of  the  grand  jurors  who  acted 
upon  the  presentment  was  not  duly  elected,  empanneled,  sworn 
and  charged  as  a  grand  juror.  To  this  plea  the  Attorney  Gen- 
eral replies,  that  there  were  twelve  other  jurors,  who  were 
duly  elected,  empanneled,  sworn  and  charged  to  enquire  of  of- 
fences, and  that  they  were  good  and  lawful  men  of  the  county 
and  made  the  presentment.  To  this  replication,  there  is  a  de- 
murrer, and  joinder,  which  demurrer  was  overruled  by  the  court 
below  and  judgment  rendered  against  the  defendant,  who  pro- 
secutes.his  writ  of  error  to  this  court.  We  hold  that  twelve 
good  and  lawful  men  constitute  a  legal  grand  inquest,  and  that 
indictments  found  by  them  are  good,  though  there  be  a  thir- 
teenth man  acting  with  them,  who  is  not  of  record  a  member  of 
the  body;  but  that  it  is  not  so  with  presentments;  and  this  be- 
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cause  bills  of  indictment  are  founded  upon  proof,  presentments 
upon  information  of  some  one  of  the  grand  jury.  Twelve 
men  may  legally  find  a  true  bill  upon  proof,  but  in  the  case  of 
presentments,  if  there  be  one  of  the  jury  not  legally  a  member  of 
the  body,  the  presentment  is  void,  because  it  may  have  been 
found  upon  his  information,  which  would  not  be  under  oath. 
Judgment  reversed. 


Woodfin  tw.  Hoopbr. 

The  right  of  «  cradtior  to  impriaoo  the  body  of  a  debtor  exittiog  at  the  time  of  tbc 
Ibnnatioii  of  the  contract  it  no  part  of  the  cootract.  It  is  a  remedy  i^ven  by  law  for 
the  enforcement  of  the  contract  and  may  be  repealed.  The  legitlatnre  may  vary 
the  aafnre  and  extent  of  the  remedies  and  preacribe  the  times  and  modes  in  which 
remedies  shall  be  pursued.  Yet  have  no  power  to  abolish  all  the  remedies  existing 
at  the  time  the  contract  was  made,  so  as  to  leave  the  creditor  no  redress. 

Woodfin  made  an  aflSdavit  before  the  Clerk  of  the  Circuit 
Court  of  Fayette  county,  on  the  7th  day  of  September,  1842, 
which  set  forth,  that  affiant  had  a  good  cause  of  action  against 
6.  W.  Hooper,  and  that  said  Hooper  had  or  was  about  to  re- 
move his  property  beyond  the  jurisdiction  of  the  court  Upon 
this  affidavit  the  clerk  issued  a  capias  ad  respondendum  against 
Hooper;  he  was  arrested  and  executed  a  bail  bond  with  surety 
for  bis  appearance.  The  plaintiff  excepted  to  the  sufficiency 
of  said  bond  at  the  return  term,  on  the  ground  that  the  said 
capias  is  that  the  defendant  answer  of  a  plea  of  trespass  on  the 
case,  and  the  bond  is  to  answer  him  of  a  plea  of  trespass.  The 
presiding  judge,  Dunlap,  sustained  the  exception  and  ordered 
that  the  sheriff,  Hudspeth,  be  deemed  and  held  special  bail  of 
the  defendant 

On  the  16th  day  of  January,  1843,  the  plaintiff  recovered  a 
judgment  against  the  defendant  for  $86;  on  the  Slst  day  of  the 
same  month  Woodfin  made  an  affidavit  before  the  clerk  that 
the  defendant  had  since  the  commencement  of  the  action  re- 
moved his  property  beyond  the  jurisdiction  of  the  court,  and 
demanded  a  ca.  sa.    This  the  clerk  refused  to  issue.     The 
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plaintiff',  thereupon,  moved  the  court  to  order  the  clerk  to  issue 
the  ca,  sa.  Dunlap,  judge,  overruled  the  motion  and  the  plain- 
tiff* filed  his  bill  of  exceptions  to  the  opinion  of  the  court,  and 
prayed  an  appeal  in  the  nature  of  a  writ  of  error  which  was  al- 
lowed. 

J.  C  Humphreys,  for  Woodfin.  This  case  must  be  consid- 
ered with  reference  to  the  re^iedy  against  defendant  which  the 
plaintiff*  had  at  the  time  the  contract  was  made.  What  rem- 
edy did  the  law  then  give? 

He  was  entitled  of  right  to  an  execution  against  the  property 
immediately  on  the  rendition  of  judgment  in  his  favor,  and 
wherever  the  act  of  1831  applied  (the  act  abolishing  impri- 
sonment for  debt,  except  in  cases  of  fraud)  he  could  have  an 
execution  against  the  body.  He  could  also  where  that  act  ap- 
phed  at  anytime  before  judgment  arrest  the  defendant  upon  a 
capias  ad  respondendum. 

Does  the  act  of  1842  impair  the  remedy  of  the  plaintiff*  thus 
defined?  The  answer  must  be  in  the  affirmative.  Execution 
against  the  body  as  a  remedy  to  enforce  satisfaction  from  the 
defendant,  was  of  the  greatest  importance.  It  was  not  a  pun- 
ishment to  be  inflicted  upon  an  unfortunate  debtor  who  was 
unable  to  pay,  but  was  by  the  act  of  1831  limited  to  those 
cases  where  the  defendant  was  able  to  pay  but  fraudulently 
contrived  to  defeat  the  payment,  and  in  some  of  the  cases  men- 
tioned in  the  act  of  1831  the  plaintiff*  had  no  other  remedy. 
For  instance,  where  the  defendant  had  thousands  of  dollars  in 
money  but  no  visible  property.  Also  the  present  case.  The 
defendant  is  saed,  -and  before  judgment  against  him  he  re- 
moves his  property  to  Texas. 

Suppose  the  defendant  is  about  to  remove  his  property,  what 
remedy  is  the  plaintiff*  entitled  to  before  he  has' obtained  judg- 
ment^   The  attachment  laws  do  not  apply. 

The  defendant  not  being  a  non-resident,  nor  having  abscond- 
ed and  left  the  State  an  attachment  in  Chancery  would  not  lie. 
He  is  not  a  non-resident,  nor  has  he  removed,  nor  is  he  remov- 
ing himself  out  of  the  county  privately,  nor  does  he  so  abscond 
or  conceal  himself  that  the  ordinary  process  of  the  law  cannot 


APRIL  TERM,  184S.  15 

tWooMn  99.  Hoopcr.l 

be  served  upon  him,  and  so  an  attachment  at  law  would  not 
lie.  And  if  an  attachment  at  law  would  lie,  the  defendant 
conkl  replevy  the  property  attached  by  giving  special  bail,  and 
the  act  of  1842  takes  away  the  ca.  m,  and  the  plaintiff's  reme- 
dy upon  the  bail  bond  is  destroyed.  But  an  attachment  at 
law  would  not  lie. 

This  the  law  (existing  at  the  time  of  the  contract)  supposed 
to  be  an  effectual  remedy.  When  the  defendant  has  removed 
or  is  about  to  remove  his  property  before  judgment  his  body 
shall  be  arrested;  and  after  judgment,  as  an  execution  against 
property  would  be  utterly  useless,  the  defendant  shall  be  con- 
fined in  jail  until  he  doth  the  plaintiff  that  justice  which  he  is 
fraudulently  endeavoring  to  evade.  The  law  not  only  sup- 
poses this  to  be  an  eflfectual  remedy,  but  it  provided  no  other 
for  the  case.  It  is  a  remedy  that,  until  now,  has  prevailed 
in  this  State — ^that  prevailed  in  every  State  whose  jurispru- 
dence is  founded  upon  the  law  of  England — ^that  dates  its  ori- 
gin to  an  act  of  Parliament,  as  ancient  almost  as  the  common 
law  itself,  and  its  efficiency  is  sustained  by  proof  as  high,  viz, 
the  test  of  time  and  the  wisdom  of  successive  ages. 

Legislation  in  this  State  before  the  contract  in  question  was 
made  had  restricted  this  remedy  to  cases  where  there  could  be 
no  hardships  in  applying  it,  and  as  before  shown  to  cases  where 
it  was  the  only  appointed  remedy.  The  defendant  arrested 
could  obtain  his  discharge  upon  motion  to  the  court  in  term 
time,  or  upon  habeas  carpus  in  vacation  where  the  grounds  of  his 
arrest  were  false,  or  mistalcen,  or  insufficient,  or  by  making  a 
surrender  of  his  property,  and  even  a  fraudulent  defendant 
would  escape  imprisonment  by  giving  sureties  to  keep  within 
the  jail  liberties,  the  space  of  one  mile  square.  But  the  act  of 
1842  abolishes  this  remedy  in  all  cases. 

Does  it  provide  a  substitute.**  None  whatever  is  given  or 
proposed  in  tba  act.  It  abolishes  the  only  remedy  which  de- 
feats the  fraudulent  contrivances  of  the  defendant  to  avoid  per- 
formance of  his  contract.  It  abolishes  a  remedy  which  can 
onl^  be  obtained  against  such  defendant,  and  differing  from  the 
act  of  1831,  which  abolishes  imprisonment  for  debt  except  in 
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freedom  until  the  act  of  1829,  and  their  bill  filed  under  that 
act,  gave  it  to  them.  In  this  case  though,  the  plaintiff  had  a 
right — ^not  a  right  granted  by  the  legislature  and  to  be  prosecut- 
ed against  the  State — but  a  right  which  neither  the  State  nor 
the  legislature  had  any  power  to  divest  or  destroy — a  right 
which  depended  on  contract — which  existed  against  another 
member  of  the  body  politic,  and  in  which  the  State  had  no  con- 
cern except  its  duly  under  that  provision  of  our  constitution 
which  requires  that  "all  courts  shall  be  open,  and  every  man  for 
an  injury  done  him  in  his  lands,  goods,  person  or  reputation  shall 
have  remedy  by  due  course  of  law,  and  right  and  justice  admin- 
istered without  sale,  denial  or  delay;''  which,  says  Judge  Hay- 
wood, in  Toumsend  vs.  Toumsendf  Peck,  "relates  to  eveiy  pios- 
sible  injury  a  man  may  sustain,  and  includes  the  right  to  de- 
mand execution  of  a  contract." 

Xr.  If.  Coe^  for  the  defendant.  The  question  raised  in  this 
case  is,  whether  the  actof  the  General  Assembly  of  Tennessee, 
passed  in  November,  1842,  abolishing  imprisonment  for  debt 
is  unconstitutional  and  void.  It  repeals  all  laws  authorizing 
the  issuance  of  a  ca*  sa* 

Does  this  law  abolishing  the  ca.  m.  impair  the  obligation 
of  the  contract  between  Hooper  and  Woodfin,  or  is  it  retro- 
spective in  its  operation? 

A  contract  is  an  agreement  to  do  or  not  to  do  a  particular 
thing.  Hooper's  contract  was  by  a  given  day  to  pay  certain 
monies  to  Woodfin;  for  his  default  to  do  so  suit  was  brought 

The  act  abolishing  the  power  to  issue  a  cq,.  sa.  does  not  au- 
thorize the  discharge  of  Hooper^s  contract  by  the  payment  of  a 
smaller  sum,  or  at  a  difierent  time,  or  in  a  difibreot  manner 
than  the  parties  had  stipulated;  nor  does  it  substitute  for  the 
contract  of  the  parties,  one  which  they  never  entered  into,  and 
to  the  performance  of  which  of  course  they  had  never  con- 
sented. 

In  the  sense  of  the  constitution,  any  law  which  enlarges, 
abridges,  or  in  any  manner  changes  the  intentbn  of  the  parties 
resulting  from  the  stipulations  in  the  contract,  necessarily  im- 
pairs it.     Story's  Ab.  Com.  Const.  Law,  503.     The  contract 
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itself  between  Hooper  and  Woodfin,  it  will  not  be  insisted,  (or 
the  obligation  of  the  contract,)  has  been  in  any  manner  altered* 

The  issue  then  is  narrowed  down  to  the  simple  question, 
does  the  repeid  of  the  ca.  9a*  law  abolish  aU  remedies,  so  that 
there  remains  no  means  of  enforcing  the  obligation  of  Hooper 
and  no  redress  to  Woodfin? 

I  think  it  does  not  within  the  meaning  of  the  constitution. 

The  legislature  may  vary  the  nature  and  extent  of  remedies, 
so  always  that  some  substantive  remedy  be  left.    lb.  604. 

The  remedy  acts  u]pon  the  broken  contract  and  enforces  a 
pre-existing  obligation.  And  a  State  legislature  may  discharge 
a  party  from  imprisonment  upon  a  judgment  in  a  civil  case  of 
contract  without  infringing  the  constitution,  for  this  is  but  a 
modification  of  the  remedy,    lb.  504. 

So  if  a  party  should  be  in  jail  and  give  a  bond  for  the  prison 
liberties,  and  to  remain  atrue  prisoner  until  lawfully  discharged 
a  subsequent  discharge  by  act  of  the  legislature  would  not  im- 
pair the  contract,  for  it  would  be  a  lawful  discharge  in  the  sense 
of  the  bond.     lb.  604-6. 

A  State  may  refuse  to  allow  imprisonment  for  debt  and  yet 
the  debtor  may  have  no  property.    lb.  602. 

The  States  have  the  right  to  regulate  or  abolish  imprison- 
ment for  debt  as  a  part  of  the  remedy  for  the  enforcement  of 
contracts.    Maton  vs.  HaUe^  12  Wheaton,  370. 

The  court  will  not  declare  a  law  unconstitutional  unless  the 
opposition  between  the  constitution  and  law  be  clear  and  plain. 
It  is  at  all  times  a  question  of  much  delicacy  which  ought  sel- 
dom if  ever  to  be  exercised.    Fletcher  vs.  Peck^  2  Cond.  R.  308. 

In  Peck's  Rep.  17,  will  be  found  the  definition  of  the  word 
retrospective  as  used  in  our  State  constitution,  to  wit:  '^That 
no  retrospective  law  which  impairs  the  obligation  of  contracts, 
or  any  other  law  which  impairs  their  obligation,  shall  be  made, 
the  latter  words  relaliiig  equally  to  both  the  preceding  substan- 
tives; and,  therefore,  that  the  term  retrospective  alone,  without 
the  explanatory  words,  can  have  no  influence  in  this  discus- 
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l^vtLL&Yy  J.  delivered  the  opinion  of  the  court. 

In  this  case  Woodfin,  the  plaintiff,  sued  out  of  the  Circuit 
Court  of  Fayette,  on  the  7th  September,  1842,  a  writ  ofcapiaa 
ad  respondendum  against  the  defendant^  Hooper,  which  was 
served  by  the  sheriff,  and  an  insufficient  bail  bond  taken  for  his 
appearance,  to  which  the  plaintiff  excepted,  and  took  such  steps 
at  the  September  term,  1842,  of  said  court  as  to  hold  the  sheriff 
responsible  as  appearance  bail.  At  the  January  term,  1843, 
the  plaintiff  obtained  judgment  against  defendant,  and  moved 
the  court  for  a  writ  of  ca.  sa.  thereon,  whicli  was  refused  by  the 
court,  and  this  writ  of  error  is  thereupon  prosecuted. 

The  question  presented  and  argued  involves  the  constitu- 
tionality of  an  act  of  the  last  legislature  abolishing  the  use  of 
the  writ  of  ca.  sa,  altogether.  This  act,  the  plaintiff  argues,  im- 
pairs the  obligation  of  his  contract  made  previous  to  its  passage, 
and}  therefore,  can  have  no  obligatory  force  in  his  case.  This 
proposition  is  denied  by  defendant,  and  the  weight  of  authority 
clearly  sustains  him.  Mr.  Story  in  his  Treatise  on  the  Consti- 
tution, page  603-703,  says:  "In  the  next  place,  what  may  pro- 
perly be  deemed  impairing  the  obligation  of  contracts  in  the 
sense  of  the  constitution?  It  is  perfectly  clear  that  any  law 
which  enlarges,  abridges,  or  in  any  manner  changes  the  inten- 
tion of  the  parties  resulting  from  the  stipulations  in  the  contract 
necessarily  impairs  it.  The  manner  or  degree  in  which  th^ 
change  is  effected  can  in  no  respect  influence  the  conclusion; 
for  whether  the  law  affect  the  validity,  the  construction,  the 
duration,  the  discharge  or  the  evidence  of  the  contract,  it  im- 
pairs its  obligation,  though  it  may  not  do  so  to  the  same  extent 
in  all  the  supposed  cases.  Any  deviation  from  its  terms  by 
postponing  or  accelerating  the  period  of  performance,  which  it 
prescribes,  imposing  conditions  not  expressed  in  the  contract, 
or  dispensing  with  those  which  are  a  part  of  the  contract,  how- 
ever minute  or  apparently  immaterial  in  their  effect,  impair  its 
obligation.  A  fartiarij  a  law  which  makes  a  contract  wholly 
invalid,  or  extinguishes  or  releases  it,  is  a  law  impairing  it. 
Nor  is  thi3  all;  although  there  is  a  distinction  between  the  obli- 
gation of  a  contract  and  a  remedy  upon  it,  yet  if  there  are  cer- 
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tain  remedies  existing  at  the  time  when  it  is  made,  all  of  which 
are  afterwards  wholly  extinguished  by  a  new  law,  so  that  there 
remains  no  means  of  enforcing  its  obligation,  and  no  redress, 
such  an  abolition  of  remedies  operating  mpraesenti  is  also  im- 
pairing the  obligation  of  such  contract.  But  every  change 
and  modification  of  the  remedy  does  not  involve  such  a  con- 
sequence. No  one  will  doubt  that  the  legislature  can  vary  the 
nature  and  extent  of  rei^lQedies,  so  always  that  some  substantive 
remedy  be  in  fact  lefL  Nor  can  it  be  doubted  that  the  legisla- 
ture may  prescribe  the  terms  and  moded  in  which  remedies 
may  be  pursued,  and  bar  suits  not  brought  within  such  periods 
and  not  pursued  in  such  modes.  Statutes  of  limitations  are  of 
this  nature,  and  have  never  been  supposed  to  destroy  the  obli- 
gation of  contracts,  but  to  prescribe  the  time  within  which  the 
obligation  shall  be  enforced  by  suit,  and  in  default,  to  deem  it 
either  satisfied  or  abandoned.  And  a  State  legislature  may 
discharge  a  party  from  imprisonment  upon  a  judgment  in  a 
civil  case  of  contract  without  infringing  the  constitution;  for  this 
is  but  a  modification  of  the  remedy,  and  does  not  impair  the 
obligation  of  the  contract.  So  if  a  party  should  be  in  jail  and 
give  bond  for  the  prison  liberty,  and  to  remain  a  true  prisoner 
until  lawfully  discharged,  a  subsequent  discharge  by  an  act  of 
the  legislature  would  not  impair  the  contract,  for  it  would  be  a 
lawful  discharge  in  the  sense  of  the  bond."  This  is  stating  the 
law  very  strongly  for  the  defendant,  and  the  Commentator's  is 
a  name  of  great  weight  in  the  law;  and  his  propositions  are 
folly  sustained  by  adjudicated  cases.  In  the  case  of  Sturges 
and  Crowttinshiddj  4th  Cond.  Rep.  410,  it  was  adjudged  by 
the  Supreme  Court  of  the  United  States,  *'that  the  right  to  im- 
prison a  debtor  is  no  part  of  the  contract,  and  he  may  be  re- 
leased from  imprisonment  without  impairing  its  obligation.'' 
In  the  case  of  Mason  vs.  jBa&,  6th  Cond.  Rep,  536,  it  is  held, 
^that  the  States  have  a  right  to  regulate  or  abolish  imprisonment 
for  debt  as  a  part  of  the  remedy  for  enforcing  the  performance 
of  contracts."  We  are,  therefore,  of  the  opinion  that  our  act  of 
the  legislature  abolishing  the  use  of  the  writ  o(ca,  sa.  is  a  ^ood 
and  valid  act;  and  that  the  Circuit  Judge  committed  no  error  in 
refusing  the  motion  of  the  plaintifTin  this  case,  and  dismiss  the 
appeal. 
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Brown  &  Hbrndon  v».  Williams. 

1.  The  defciidaut,  with  a  view  to  prove  a  aet-off,  asked  a  witoess  what  credits  he  bad 
seen  entered  on  the  books  of  the  plaintiffs  to  the  defendant.  The  plaintiffs  objected 
to  this  question,  bat  the  court  overruled  the  objection  and  ordered  the  witness  to  an- 
swer it.  The  plaintiffs  thereupon  produced  and  proved  copies  of  Ihe  defendant's  ac- 
counts, debits  and  credits,  to  which  defendant  objected.  This  was  overruled  and 
defendant  thereupon  moved  that  all  th«  testimony  given  in  on  the  books  be  excluded , 
which  motion  prevailed:  Held,  that  this  was  error.  The  books  of  the  plaintiffs  had 
become  competent  testimony  by  the  course  of  examination  of  the  defendant,  and  hav- 
ing been  legally  heard,  it  was  illegally  exclu&ed. 

2.  Where  the  books  of  the  plaintiffs  were  made  testimony  by  the  defendant,  and  the 
Judge  afterwards  erroneously  excluded  them,  and  the  plaiatiib  moved  for  a  new  trial 
on  that  ground  alone:  Held,  that  the  court  would  not  reverse  the  judgment  on  that 
ground,  as  the  plaintiffs  could  not  make  his  books  testimony  again,  the  defendant 
objecting  thereto. 

This  is  an  action  of  assumpsit  which  was  instituted  in  the 
Circuit  Court  of  Fayette  county,  by  Brown  &  Hemdon,  part- 
ners, against  H.  B.  L.  Williams.  The  defendant  pleaded  non- 
assum|)sit  and  set-off.  And  the  case  was  submitted  to  a  jury 
at  the  September  term,  1842,  Dunlap,  Judge,  presiding.  The 
trial  involved  the  adjustment  of  mutual  complicated  accounts 
between  the  parties,  and  resi^d  in  a  verdict  of  $202  for  the 
plaintiffs.  With  this  amount  they  were  dissatisfied  and  moved 
the  court  for  a  new  trial.  The  motion  was  overruled  and  judg- 
ment rendered  on  the  verdict.    They  appealed. 

All  the  facts  upon  which  the  case  turned  are  stated  in  the 
opinion  of  the  court. 

CoCf  for  the  plaintiffs. 

Searcy  f  for  the  defendant. 

Orebn,  J.  delivered  the  opinion  of  the  court. 

On  the  trial  below  in  this  case  the  defendant  asked  a  wit- 
ness, introduced  by  the  plaintiffs,  what  credit  he  had  seen  upon 
the  books  of  the  plaintiffs  in  favor  of  the  defendant.  The 
plaintiffs  attorney  objected  to  the  testimony,  unless  a  copy  from 
the  books  were  received,  showing  the  debits  as  well  as  lie  cre- 
dits on  the  defendant's  account.    The  court  directed  the  wit- 
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ness  to  answer  the  question.  Whereupon  the  plaintiflTs  pro- 
duced two  papers  coDtaining  the  debits  and  credits  of  the  de- 
fendant's account,  and  proved  them  to  be  true  copies  from  the 
books.  The  defendant's  counsel  then  moved  the  court  to  ex- 
clude from  the  jury  said  evidence;  but  the  court  decided  that 
if  the  defendant  so  proved  the  credits  by  the  witness,  it  was 
competent  for  the  plaintiff  to  prove  such  examined  copy  of  the 
books  as  evidence  of  the  debits.  Whereupon  the  defendant 
moved  the  court  to  withdraw  from  the  jury  said  prcx>f  as  to  the 
debits  and  credits  also;  which  was  done  by  the  court,  and  to 
which  the  plaintifis  excepted*  The  plaintiffs'  counsel  now  in- 
^sts,  that  the  copy  from  the  books  had,  by  the  action  of  the  de- 
fendant, been  made  legal  evidence,  and  as  such  had  been  placed 
before  the  jury,  and  that  it  was  unlawful  for  the  court  after- 
wards to  exclude  it.    And  we  think  the  argument  is  correct. 

The  Circuit  Court  has  the  right  to  reject  any  illegal  testimony 
when  offered,  or  if  it  shall  have  been  inadvertently  put  before 
the  jury,  the  court  may  at  any  time  during  the  progress  of  the 
cause,  exclude.it  from  the  jury,  and  direct  them  to  disregard  it. 
But  the  court  has  no  right  to  exclude  legal  testimony;  and  all 
the  proof  that  may  have  been  legally  heard  is  legal  testimony, 
though  it  become  such  by  the  course  of  examination  on  the  ad- 
verse side.  It  will  not  do  to  permit  one  party  to  make  experi- 
ments to  obtain  testimony  to  which  he  is  not  legally  entitled; 
and  when  he  is  permitted  by  his  adversary  to  do  so,  who  there- 
upon presents  his  proof  to  which  he  becomes  entitled  by  such 
course  of  examination,  to  turn  round  and  ask  for  the  exclusion 
of  the  whole.  The  proof  having  been  placed  legally  before  the 
jury,  by  the  manner  in  which  the  parties  have  brought  it  for- 
ward, is  no  more  liable  to  be  excluded  afterwards,  than  any 
other  legal  proof  in  the  cause;  altliough,  if  objected  to  from  the 
proper  quarter,  it  may  not  have  been  admissible.  But  although 
the  practice  of  the  court  in  the  case  before  us  was  erroneous, 
yet  it  is  impossible  to  afford  the  plaintiff  a  remedy  by  revers- 
ing this  judgment  and  ordering  a  new  trial.  This  court  can- 
not require  the  defendant  to  pursue  the  same  course  of  exami- 
nation on  another  trial,  which  was  adopted  on  the  former  one; 
and  it  is  manifest  he  would  not  do  so.     Unless,  therefore,  he  were 
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to  offer  to  prove  his  credits  in  the  same  way,  the  plaintiffs 
would  get  no  benefit  by  a  new  trial.  His  honor,  the  Circuit 
Judge,  excluded  all  the  proof  derivable  from  the  plaintiffs' 
books,  which  he  might  properly  have  done  at  the  outset,  had  the 
defendant  then  objected;  and  as  it  is  manifest  the  defendant 
will  so  object  on  another  trial,  the  evidence,  for  the  exclusion  of 
which  the  plaintiffs  now  justly  complain,  will  be  then  property 
rejected. 
.  This,  like  many  other  matters  of  practice  in  the  courts  be- 
low, is  beyond  the  power  of  this  court  to  correct,  and  must  rest 
upon  the  sound  discretion  and  responsibility  of  the  Circuit 
Judges.    Let  the  judgment  be  affirmed. 


Caldwell  i».  Habris,  o^mV. 

Harris,  as  adraioistrator  of  McCoUum,  deceased,  rented  land  to  Caldwell ;  Caldwell 
took  possession  of  the  land  by  virtae  of  the  contract  and  enjoyed  the  benefit  of  it: 
Held,  that  in  a  suit  by  Harris,  as  administrator,  against  Caldwell,  that  Caldwell  had 
no  right  to  dispute  Harris*  power  to  make  the  contract,  but  was  bound  to  pay  the 
sum  agreed  on. 

Caldwell  sued  Harris,  administrator  of  McCoUum,  before  a 
Justice  of  the  Peace  of  Dyer  county,  and  recovered  a  judg- 
ment against  him.  The  Justice,  however,  allowed  an  setoff, 
with  which  the  plaintiff  was  dissatisfied  and  appealed  to  the 
Circuit  Court.  The  judgment  was  there  (Harris,  Judge,  pre- 
siding) affirmed.     The  plaintiff  appealed  in  error. 

Qardnetj  for  Caldwell. 

Totten^  for  Harris. 

Green,  J.  delivered  the  opinion  of  the  court. 

Caldwell  sued  Harris  for  the  balance  of  an  account  against 
his  testator,  for  the  hire  of  negroes.  Harris  offered  as  an  setoff 
an  account  for  the  rent  of  18i  acres  of  land  at  <1  25  per  acre, 
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which  Caldwell  had  rented  from  him  as  administrator  of  Mc- 
Collam,  and  had  enjoyed.  It  was  objected,  that  the  adminis- 
trator had  no  power  to  rent  the  land  of  his  intestate,  and,  there- 
fore, the  setoffought  not  to  be  allowed.  The  court  overruled  the 
objection,  and  a  verdict  and  judgment  were  rendered  in  favor  of 
the  plaintiff  for  the  amount  due  after  deducting  the  said  setoff. 
The  plaintiff  appealed  to  this  court.  We  think  the  court  acted 
rightly  in  permitting  proof  of  this  amount  as  a  setoff.  A  party 
who  rents  land  of  another,  and  goes  into  possession  under  him 
and  enjoys  the  land,  cannot,  when  called  on  to  pay  the  rent, 
dispute  his  landlord's  title.  He  acknowledged  the  landlord's 
title  when  he  made  the  contract  of  lease  and  took  the  possession; 
and  he  cannot  deny  it  when  he  is  required  to  restore  the  pos- 
session and  pay  the  rent.  Besides  there  is  no  evidence  in  this 
record  showing  what  was  the*  character  of  interest  the  intestate 
McCollum  had  in  this  land.  It  may  have  been  only  a  chattel 
interest,  which  would  go  to  the  administrator.  Let  the  judg- 
ment be  aflSrmed. 


Greenlow  vs.  The  State. 

Tliis  indictmeiit  against  an  ovaneer  of  a  road  aFerred,  that  the  road  of  which  he  was 
OTeneer  was  roiDont  and  out  of  repair;  and  that  it  wag  notmeasnred  and  mile-mark- 
ed ;  and  that  no  potts  of  darable  wood  at  each  mile  were  set  up:  Held,  thatU  charged 
two  distinct  offences  in  the  same  count,  and  was,  therefore,  not  a  good  indictment 

Greenlow  was  indicted  in  the  Circuit  Court  of  Shelby  coun- 
ty, and  the  case  was  submitted  to  a  jury  at  the  February  term, 
1843,  Dunlap,  Judge,  presiding.  The  Jury  returned  a  verdict 
of  guilty.  The  defendant  moved  in  arrest  of  judgment.  The 
motion  was  overruled,  and  judgment  rendered,  and  the  defend- 
ant appealed. 

Danidj  for  plaintiff  in  error.     This  indictment  contains  buf 

one  count,  and  that  count  charges  two  distinct  offences.     1st- 

Not  repairing  the  road;  and  2d.  Not  mile-marking  it.    Different 

penalties  are  attached  to  these  offences  by  the  statutes;  and 
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words  or  allegations  which  may  have  been  the  grounds  of  the 
verdict  cannot  be  rejected  as  surplusage,  lllh  Mass.  93,  2d 
Mass.  163. 

Attorney  Oenerai^  for  the  State. 

Oreen,  J.  delivered  the  opinion  of  the  court. 

The  indictment  in  this  case  contains  but  one  count  It 
charges,  that  the  plaintiff  in  error  being  overseer  of  the  road, 
leading  from  Raleigh  to  Memphis,  permitted  said  road  to  be  out 
of  repair,  and  ruinous;  and  that  said  road  was  not  carefully 
measured  and  marks  and  posts  of  durable  wood  at  each  mile 
set  up  on  said  road.  The  defendant  was  found  guilty,  and 
fined  five  dollars;  and  from  which  judgment  he  appealed  to  this 
court. 

The  indictment  in  this  case  charges  two  distinct  oflences  in 
the  same  count,  and  for  this  reason  it  is  bad.  By  the  act  of 
1804,  ch.  1,  sec.  9,  overseers  of  roads  are  made  indictable  for 
failing  to  keep  the  road  in  repair;  and  as  no  specific  penalty  is 
aflSxed,  they  may  of  course  be  punished  as  persons  guilty  of 
other  misdemeanors  are  punishable.  By  the  act  of  1819,  ch. 
26,  sec.  5,  it  is  provided,  that  the  grand  jury  may  present  over- 
seers of  roads  for  failing  to  mile-mark,  and  set  up  posts  mark- 
ed, ficc.,  and  that  on  conviction,  he  shall  be  fined  in  a  sum  not 
exceeding  five  dollars.  These  acts  constitute  the  offence  of 
failing  to  keep  the  roads  in  repair,  and  the  offence  of  failing  to 
mile-mark  the  road,  and  set  up  posts  at  each  mile,  entirely 
different  and  distinct  offences;  the  punishment  of  the  one 
being  limited  to  a  fine  of  five  doUars,  while  the  punishment  of 
the  other  nfiay  be  by  a  fine  as  high  as  fifly  doUars.  The  in- 
dictment is,  therefore,  double,  and  for  that  reason  vicious.  Re- 
verse the  judgment. 
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I.  Stone  was  indicted  for  the  murder  of  Mitchell.    On  the  trial,  the  attorncj  general 
offered  pr^f  going  to  ettabliah  the  foct,  that  Stone  had,  some  short  time  before  the 
mnrder  of  Mitchell,  set  fire  to  the  house  of  Mitchell  in  the  night.     The  proof  was 
offered  for  the  porpose  of  proving  Stone  to  have  been  the  perpetrator  of  the  murder. 
Held,  that  the  proof  was  not  admissible. 
%  Where  illegal  testimony  is  permitted  to  go  to  the  jnry  without  objection  either  en 
its  iotroductioQ  or  in  the  argument  of  the  case,  iu  lllegalitj  is  waired,  and  a  new 
trial  will  not  be  g  ranted  in  consequence  of  its  admissfon. 
.  3.  SCone  was  indicted  for  the  murder  of  Mitchell;  and  proof  was  admitted,  showing 
that  Stone  bad  beat  his  wife  and  forced   her  to  abandon  his  house  and  seek  refiige 
under  the  protection  of  the  deceased.    Held,  that  the  protection  afforded  by  the  de- 
ccwed  was  an  aggravatinff  circumstance  to  the  prisoner,  and  tbeiefore  proper  proof  of 
malice  prepense  on  ^9  part  of  the  prisoner, and  that  the  incidental  abuse  accompany- 
ing and  perhaps  inducing  the  aight  of  the  wife,  is  not  such  proof  upon  a  separate 
criminal  charge  as  ▼rtiates  the  verdict 

4.  A  Adavita  charging  the  Jnry  with  irregularities  and  misconduct  in  the  progress  of  the 
trial,  fbimded  on  information  and  belief,  are  not  sufficient  to  set  aside  a  verdict.  The 
irregularities  and  misconduct  charged  must  be  stated  positively  and  specifically,  and 
be  sustained  by  oath- 

5.  The  court  is  not  anthorized  to  set  aside  a  verdict  on  the  reported  observations  of 
jarors,  admitting  their  misconduct  during  the  progress  of  the  trial. 

6.  Aflldarits  vrere  offered  on  a  motion  for  a  new  trial, showing  that  the  jury  ate,  and 
drank  ardent  spirits  at  their  meals,  during  the  progress  of  the  trial.  Held,  that  this 
did  not  vitiate  their  verdict.  If  the  jury,  or  a  portion  of  it,  ate,  or  drank  ardent 
spirits,  or  slept,  during  the  progress  of  the  trial,  so  as  to  disqualify  them,  or  any  0/ 
tbeurfrom  properly  considering  the  case,  the  circuit  judge  should  have  awuded 
a  vndnJaeiaM  d*  novo.  Not  having  done  so,  it  will  be  presumed,  in  the  absence  of 
proof,  thai  no  such  disquaTificatlon  existed. 

7.  That  the  accused  may  have  the  full  benefit  of  a  juiy  of  his  peers,  no  impression 
aiNmld  be  made  on  the  minds  of  the  jurors,  except  what  is  derived  from  the  testimo- 
ny; and  to  secure  this,  they  must  not  be  permitted  to  separate  and  mingle  with  the 
balance  of  the  community,  vntk&fU  nplanuoion^  9kow(mg  tkty  had  uot  6«en  tmmporti 
wUK  It  b  not,  however,  neceaary  for  the  accused  to  show  that  they  had  not  been 
tampered  with. 

At  the  June  term,  1842,  of  the  circuit  court  of  Obion  county, 
the  grand  jury  indicted  Stone  for  the  murder  of  Mitchell.  Stone 
pleaded  not  guilty,  and  the  cause  was  submitted  to  a  jury  at 
the  same  term;  Harris,  judge,  presiding.  It  appeared  that 
Mitchell  was  shot  in  his  house  in  Obion  county,  in  the  night, 
by  some  unseen  person,  through  a  crack  in  the  house.  He 
died  instantly,  and  the  assassin  fled.  The  only  question  sub- 
mitted to  the  jury  was,  whether  Stone  was  the  perpetrator  of 
the  murder.  F.  Brown,  a  stepson  of  Stone,  was  introduced 
on  behalf  of  the  state,  and  sworn.  He  testified,  that  he  had 
lived  with  Stone,  and  that  some  short  time  before  the  death  of 
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fifitchell  he  and  his  mother  had  fled  from  the  house  of  Stone 
and  went  to  Mitchell's  house  for  protection  against  the  violence 
of  Stone,  and  that  Mitchell  had  given  them  protection.  On 
cross  examination  he  was  asked  by  defendant's  counsel  if  he 
had  not  been  and  was  not  then  unfriendly  with  the  prisoner. 
To  this,  witness  replied  in  the  affirmative.  The  attorney  gen- 
eral then  asked  why  he  was  unfriendly  with  Stone.  He  said 
that  he  was  unfriendly  with  him  because  Stone  had  charged 
him  with  board  and  tuition  when  he  was  receiving  the  benefits 
of  his  labor.  The  attorney  general  then  enquired  whether 
Stone  had  not  maltreated  his  wife,  and  how.  Witness  replied, 
that  Stone  had  repeatedly  "whipped  her  with  a  hickory  switch 
for  little  or  nothing."  The  counsel  for  the  defendant  objected 
to  the  witness's  answering  this  last  question.  The  objection 
was  overruled,  and  the  statement  submitted  to  the  jury. 

It  appeared,  that  at  the  time  Mrs.  Stone  was  at  the  house  of 
Mitchell,  Mitchell's  house  was  set  on  fire,  in  the  night,  by  an 
incendiary.  There  was  much  circumstantial  testimony  sub- 
mitted to  the  jury,  going  very  satisfactorily  to  prove  that  Stone 
had  set  fire  to  Mitchell's  house.  This  testimony  was  not  ob- 
jected to  at  the  time  of  its  introduction  or  on  the  argument  of 
the  case.  In  the  progress  of  the  trial,  before  any  of  the  evidence 
was  heard,  and  after  the  jury  were  sworn,  one  of  the  jurymen 
stated  to  the  court  that  he  wished  to  speak  to  a  man  by  the 
name  of  Outlaw.  The  court  ordered  Oudaw  to  come  in.  When 
he  came  in,  he  advanced  towards  the  jury  and  the  juror  moved 
towards  Outlaw,  and  at  the  moment  when  engaged  in  conver- 
sation, or  in  the  act  of  engaging  in  conversation,  the  court  dis- 
covered them  and  ordered  Outlaw  to  stand  back,  fined  the  juror 
ten  dollars,  and  ordered  the  juror  that  any  communication  he 
had  to  make  must  be  done  in  the  hearing  of  the  court.  The 
juror  then  said  that  he  wished  to  send  a  message  to  his  wife  in 
reference  to  the  sickness  of  a  member  of  his  family. 

The  jury  returned  a  verdict  of  guilty  of  murder  in  the  first 
degree,  and  that  there  were  mitigating  circumstances  attending 
the  commission  of  the  offence,  and  recommended  the  defend- 
ant to  the  mercy  of  the  court. 
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•The  defendant  moved  the  court  to  grant  him  a  new  trial,  and 
presented,  in  support  of  the  motion,  several  affidavits. 

Williams  stated,  that  during  the  progress  of  the  trial  he  saw 
a  part  of  the  jury  on  the  public  square,  some  forty  or  fifty  yards 
from  the  tavern  at  which  they  lodged;  that  they  were  walking 
off,  and  that  the  constable  sworn  to  attend  them  (Wagster)  was 
not  with  them;  that  in  a  short  time  afterwards  he  saw  the  of- 
ficer, accompanied  by  another  juror,  passing  on  in  the  same 
direction,  and  "so  he  says  he  saw  a  separation  of  the  jury." 

Brown's  affidavit  states,  that  during  the  progress  of  the  trial 
he  saw  Wagster,  the  officer  sworn  to  attend  the  jury,  about  one 
hundred  yards  from  the  tavern  where  the  jury  were  kept,  that 
he  remained  at  the  house  where  affiant  was  several  minutes, 
conversing  with  the  persons  about,  and  that  none  of  the  jury 
were  with  him. 

Gardner,  Raines,  Leigh  and  Harris  stated,  that  juryman 
Mills,  after  he  was  sworn,  whispered  with  one  Outlaw,  and 
that  they  believe  the  purport  of  that  conversation  was  not  cor- 
rectly stated  to  the  court;  that  they  are  informed  and  believed 
that  one  night  at  least,  during  the  progress  of  the  trial,  the  jury 
was  left  alone  in  a  room  whilst  the  officer  sworn  to  attend  them 
visited  a  distant  portion  of  the  town;  that  they  are  informed  and 
believe  that  ardent  spirits  had  been  drank  by  the  jury  in  con- 
siderable quantities  during  the  trial;  that  they  were  informed 
and  believed  that  the  whole  jury  were  iaeen  in  a  public  room 
surrounded  by  a  crowd;  that  one  juror  slept  during  the  exami- 
nation of  the  testimony  in  open  court;  that  on  the  information 
of  one  of  the  jurors,  they  declared  that  the  jurymen  were  sepa- 
rated several  times:  that  said  juror  promised  to  furnish  an  affi- 
davit of  this  fact,  but  that  after  a  consultation  with  his  fellows 
each  of  the  jurors  refused  to  make  any  communication  in  regard 
to  their  conduct  during  the  trial;  that  one  of  the  affiants  heard  a 
juror  ask  another  person,  in  a  suppressed  tone  of  voice,  whether 
any  advantage  could  be  taken  of  a  separation  of  the  jurymen 
for  a  short  time,  if  that  separation  was  rendered  necessaiy  by 
the  calls  of  nature. 

Edmonds  states,  that  he  heard  an  individual  say  that  one  of 
the  jurymen  had  acknowledged  to  Leigh  that  they  had  sepa- 
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rated  during  the  time  they  bad  the  case  under  their  considera- 
tion. 

The  counsel  of  the  defendant  moved  the  court  for  compulso- 
ry process  to  bring  in  the  jurymen,  to  testify  in  regard  to  their 
couduct  during  the  trial.  This  motion  was  argued;  and  after 
argument,  overruled  by  the  court.  •  The  court  stated,  that  if 
any  of  the  jurymen  would  voluntarily  come  forward  and  tes- 
tify in  regard  to  the  irregularity  complained  of,  it  would  be 
heard.  Thereupon  two  of  the  jurymen  came  forward,  and  stat- 
ed that  the  jurymen  were  never  separated  so  far  from  each 
other  but  that  the  officer  could  see  them  all  at  once;  that  in  at- 
tending to  the  calls  of  nature,  they  separated  for  a  short  time 
but  that  they  were  not  separated  so  far  but  that  the  officer 
could  see  them  all  at  one  time.  They  also  stated  that  they  had 
never  drank  any  ardent  spirits  except  at  their  meals,  and  that 
no  juror  took  more  than  one  drink.  Another  juror  and  Wag- 
ster  the  constable  offered  to  be  sworn,  but  the  defendant's  coun* 
sel  declined  examining  them. 

Crocket,  the  sherifiT,  was  then  examined.  He  stated  that 
when  Wagster,  the  constable  sworn  to  attend  the  jury,  was  ab- 
sent, as  stated  in  Brown's  affidavit,  that  he  was  with  the  jury 
himself,  and  that  he  had  sent  Wagster  off  to  make  arrange- 
ments for  lodging  the  jury.  He  stated  that  he  knew  of  no  time 
when  the  jury  were  left  without  either  Wagster  or  himself  be- 
ing with  them.  Whilst  he  was  with  them  they  never  separated 
so  that  he  could  not  see  them  all  at  the  same  time.  He  had  not 
said  any  thing  to  them  about  the  case. 

This  motion  was  overruled,  and  the  defendant  sentenced  to 
confinement  in  the  penitentiary  for  and  during,  his  natural  life. 

He  appealed  in  error  from  this  judgment. 

This  case  was  argued  by  Messrs.  Huntsnumj  Rains  and  Ourd- 
ner  for  the  plaintiff  in  error,  and  by  the  Attorney  General  on 
behalf  of  the  State. 

TuRLEY,  J.  delivered  the  opinion  of  the  court. 

The  ptisoner,  James  N.  Stone,  was  indicted,  tried  and  con- 
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vieted  for  the  murder  of  John  B-  Mitchell,  at  the  June  term 
of  the  Obion  circuit  court,  1842;  and  upon  the  recommenda- 
tion of  tbe  jury,  sentenced  by  the  court  to  confinement  in  the 
jail  and  penitentiary  of  the  state  during  his  natural  life.  The 
testimony  as  to  the  guilt  of  the  prisoner  is  voluminous;  and 
in  the  investigation  of  it,  all  the  court  can  do  will  be  so  to 
examine  it  as  to  show  that  the  jury  have  not  acted  with  any 
degree  of  rashness  in  finding  their  verdict;  but  were  warrant- 
ed by  the  circumstances  proven  in  coming  to  the  conclusion 
they  did.*  There  is  much  of  it  immaterial  to  the  result,  and 
a  minute  examination  of  which  would  swell  this  opinion  to 
tn  unnecessary  extent.  It  appears  from  the  testimony  of  John 
i  •  Prinn,  that  the  deceased  was  killed  in  his  own  house,  in 
Obion  county,  on  the  night  of.  the  3d  of  October,  1841,  a  little 
after  dark,  being  shot  with  two  bullets,  through  a  small  crack 
in  the  house.  It  further  appears  with  sufficient  certainty, 
that  as  early  as  three  or  four  years  before  the  trial,  Stone  and 
Mitchell  had  quarrelled,  and  that  Stone  had  threatened  to  kiU 
him;  that  this  difficulty  had  been  settled  between  them  in  Dec. 
1839,  or  Jan.  1840,  and  that  they  had  been  friendly  from  that 
time  until  about  the  month  of  June,  1841;  that  about  that  time 
one  Artimesia  Owens,  of  whom  prisoner  had  been  guardian, 
married  one  Graham,  who  sold  to  the  deceased  a  tract  of  land 
upon  which  the  prisoner  as  guardian  had  settled,  called  the 
Ferry  place;  and  that  when  prisoner  heard  of  it,  he  became  an- 
gry vdth  deceased,  and  said  he  hoped  the  place  might  never  do 
him  any  good;  and  that  if  he  could  help  it,  it  never  should;  that 
deceased  sued  prisoner  for  the  premises,  but  that  upon  the  trial 
they  again  made  up  their  quarrel  and  continued  apparently 
fiiendly  until  the  house  of  the  deceased  was  fired,  which  event 
took  place  on  the  fifth  day  of  Sept.  1841,  and  that  the  prisoner 
was  accused  of  having  been  the  perpetrator  of  that  offence; 
that  the  prisoner  lived  unhappily  with  his  -wife,  and  occa- 
sionally treated  her  so  badly  as  to  force  her  to  the  house  of  the 
deceased  for  protection;  that  she  had  done  so  on  the  night  his 
house  was  fired,  and  that  she  was  living  then  with  him;  that 
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the  prisoner  left  the  neighborhood  on  the  8th  of  September, 
1841,  and  on  fhe  11th  passed  down  the  river  Mississippi  in  a 
steamboat  by  the  house  of  the  deceased;  that  one  week  before 
the  murder  of  the  deceased,  the  steamboat  Pensacola  stopped, 
on  her  passage  up  the  river,  about  two  miles  above  the  house  of 
the  deceased,  and  sent  her  yawl  ashore;  that  no  person  lived  at 
the  point.     These  facts  appear  from  the  testimony  of  Frederick 
Brown,  a  stepson  of  the  prisoner,  aged  about  sixteen  years. 
This  testimony  is  indirectly  attacked,  but  we  think  not  suffi- 
ciently, so  to  impeach  it.    It  further  appears,  from  the  testimony 
of  Franklin  Longley,  the  brother-in-law  of  the  prisoner,  that 
Mitchell  had  threatened  Stone;  that  witness  was  at  Mitchell's 
house  the  morning  of  the  murder;  that  he  was  acquainted  with 
prisoner's  foot  tracks;  that  he  wore  a  pair  of  boots  that  were 
broader  across  the  ball  of  the  foot  than  is  usual;  that  he  exam- 
ined the  foot  prints  through  the  field  of  the  deceased;  that  the 
tracks  led  from  the  house  and  seemed  to  be  made  by  a  person 
running;  that  he  believed  the  tracks  were  those  of  the  deceased, 
but  does  not  know  whether  they  were  made  by  a  shoe  or  a  boot. 
John  M.  Kimberly  proves,  that  he  saw  the  steamboat  Pensa- 
cola put  out  a  man  in  a  yawl  about  two  miles  from  the  resi- 
dence of  the  deceased;  that  he  was  a  man  of  ordinary  size,  but 
could  not  tell  who  it  was,  not  being  near  enough  to  distinguish 
him. 

James  Good  proves,  that  the  steamboat  Pensacola  stopped 
about  two  miles  from  the  residence  of  the  deceased  and  sent 
her  yawl  ashore,  but  does  not  know  that  any  person  was  land- 
ed. 

R.  E.  Graham  proves,  that  he  is  brother-in-law,  by  marriage, 
to  the  prisoner;  that  he  saw  the  steamboat  Pensacola  stop  and 
put  out  a  man  about  two  and  a  half  miles  fi'om  the  house  of  the 
deceased;  that  the  next  day  he  saw  a  track  which  he  supposed 
to  be  the  passenger's;  believes  it  to  have  been  the  prisoner's; 
that  he  saw  the  tracks  leading  from  the  house  of  the  deceased 
the  morning  after  the  murder,  and  believed  them  to  be  the 
tracks  of  the  prisoner,  the  same  he  had  seen  on  the  river,  and 
that  deceased  was  killed  on  the  first  night  after  he  moved  into  i 
the  house  about  which  he  and  prisoner  had  had  the  difficulty.        i 
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Daniel  Moses  proves,  that  about  a  week  before  the  murder, 
he  saw  in  the  neighborhood  of  the  deceased  an  individual  that 
he  took  to  be  a  negro  woman  with  a  gon  on  her  shoulder;  that 
the  person  turned  out  of  the  road  about  one  hundred  yards  from 
him;  that  he  was  alarmed  and  could  not  tell  whether  it  was  a 
white  man  or  negro. 

Earle  S.  Thayer  proves,  that  on  the  Sunday  before  that  on- 
which  the  deceased  was  murdered  he  saw  the  steamboat  Pen- 
sacola  stop  and  put  out  a  man  about  two  and  a  half  miles  from 
his  house;  that  early  on  next  morning  he  went  out  to  hunt  and 
saw  the  prisoner  in  the  road  three  fourths  of  a  mile  from  the 
house  of  the  deceased;  that  he  had  a  gun,  and  seemed  not  in* 
clined  to  stop  and  talk;  that  he  knows  prisoner  well,  and  is 
certain  it  was  him. 

Archibald  Crocket  proves,  that  he  captured  the  prisoner  at 
Memphis,  and  whilst  he  was  in  custody  he  conversed  with  him 
about  the  murder,  and  that  the  prisoner  informed  him  that  he 
had  not  been  in  the  county  of  Obion  since  the  8th  of  Septem- 
ber, 1841;  that  when  he  left  the  county  he  went  to  Mills's  Point 
and  took,  passage  on  a  steamboat  for  New-Orleans;  that  he  re^ 
turned  on  the  steamboat  Pensacola  to  one  Fletcher's,  about  fifty 
miles  below  the  residence  of  the  deceased,.and  from  thence 
went  back  to  Memphis. 

A.  M.  Pool  proves,  that  on  the  7th  of  September  he  saw  pri- 
soner, and  told  him  that  the  deceased  suspected  him  of  having 
fired  liis  house;  advised  him  to  leave  the  country;  that  prisoner 
observed  he  had  been  badly  treated;  that  he  did  not  like  to  go 
away;  that  if  he  could  kill  one  or  two  of  the  leaders  of  them,  he 
would  be  willing  to  go  away  or  die;  that  they  were  then  speak- 
ing of  prisoner's  difficulty  with  his  wife  and  the  deceased. 

James  R.  Parmenter  proves,  that  he  saw  the  tracks  at  the 
house  of  the  deceased  about  two  days  after  the  murder;  is  sat- 
isfied they  were  the  tracks  of  the  prisoner. 

Listem  S.  -Cashon  proves,  that  he  saw  the  tracks  at  the  house 
of  the  deceased  and  believes  them  to  have  been  the  prisoner's. 

The  testimony  of  James  L.  Clasher,  that  he  heard  the  re- 
port of  the  gun;  that  he  knew  it  to  be  that  of  the  prisoner,  and 
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observed  that  he  had  killed  the  deceased — ^is  of  too  doubtful 
character  to  have  any  weight  in  this  examination. 

J.  Newton  proves,  that  after  the  house  of  the  deceased  had 
been  fired  he  advised  prisoner  to  leave'the  country;  told  him 
that  deceased  would  kill  him;  to  which  prisoner  replied,  he 
could  shoot  as  well  as  him,  and  he  would  not  go  away  unless 
he  had  satisfaction,  and  that  if  he  did  go  he  would  leave  a 
"big  stink"  behind  him;  saw  the  tracks  at  the  house  of  the  de- 
ceased the  morning  after  the  murder,  and  believes  them  to  be 
prisoner's. 

This  is  the  material  part  of  the  proof  upon  the  corpus  delicti^ 
as  extracted  from  the  rude  and  confused  mass  of  proof  in  the 
bill  of  exceptions.  What  does  it  prove?  That  the  deceased 
was  killed  on  the  night  of  the  3d  of  October,  1841;  that  the 
prisoner  and  he  had  had  angry  difficulties  from  a  period  long 
anterior  up  to  the  time  of  the  commission  of  the  offence;  that 
they  resulted  from  mutual  wrongs  done  and  charged;  the  pri- 
soner accusing  the  deceased  of  having  harbored  his  wife,  to  his 
great  personal  injury,  and  the  deceased  accusing  him  of  having 
fired  his  house;  that  on  the  11th  day  of  September,  1841,  not 
many  days  before  the  murder,  the  prisoner  left  the  country  in 
a  steamboat,  with  threats  in  his  mouth  of  vengeance  for  his  in- 
juries, which  he  declared  he  would  have  before  he  left;  that  one 
week  before  the  murder  he  returned  in  the  steamboat  Pensa- 
cola,  and  kept  himself  so  concealed  that  but  one  person  saw 
him  certainly;  others  saw  what  they  took  to  be  his  tracks;  and 
one,  a  person  in  disguise  which  he  supposes  might  have  been 
him:  that  on  the  night  the  deceased  took  possession  of  the 
building  which  had  formed  the  subject  of  the  controversy  be- 
tween them,  he  was  killed,  cowardly  and  treacherously;  that 
the  prisoner  immediately  fled  the  country  again,  and  being  cap- 
tured at  Memphis,  denied  that  he  had  been  in  the  county  of 
Obion  since  his  first  departure  on  the  11th  of  September,  but 
admitted  that  he  had  returned  up  the  river  in  the  steamboat 
Pensacola  to  within  fifty  miles  of  the  residence  of  the  deceased. 
Who  upon  this  can  doubt  of  his  guilt?  It  is  proven  satisfacto- 
rily, that  the  steamboat  Pensacola  landed  a  man  within  some 
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two  miles  of  the  residence  of  the  deceased:  prisoner  admits  he 
retured  in  the  boat,  and  one  person  at  least  saw  him  within 
three  fourths  of  a  mile  of  the  residence  of  the  deceased  a  few 
days  before  the  murder.    If  the  prisoner  were  innocent,  why 
the  necessity  of  his  false  statement  about  his  return?  and  if  hk 
statement  were  not  false,  why  did  he  not  take  proof  of  the  per- 
son at  the  place  where  he  alledges  he  stopped,  some  fifty  miles 
below,  to  provo  this  fact!     It  is  not  so.    And  so  far  from  con- 
sidering that  the  jury  acted  with  any  degree  of  rashness,  we 
are  satisfi^  ourselves  of  the  prisoner's  guilt.     But  this  is  not 
all  we  have  to  examine  in  this  case.     There  are  several  other 
propositions  which  have  to  be  discussed  before  we  can  affirm 
this  judgment.    And  first,  there  is  much  pztx)f  in  the  record 
tending  to  show. that  the  prisoner  was  guilty  of  the  ofience  of 
firing  the  house  of  the  deceased;  and  it  is  now  objected,  that 
this  being  a  substantive  felony,  the  proof  going  to  establish  it 
was  illegal.    And  of  this  there  can  be  no  doubt,  upon  well  set- 
tled principles.    But  it  is  to  be  observed,  in  answer  to  the  ob- 
jection: 1st,  that  it  is  difficult  to  ascertain  firom  the  proof  as  re- 
ported, whether  it  was  not  brought  out  as  much  by  the  counsel 
for  the  defence  as  for  the  prosecution:  and,  2d,  that  the  proof 
was  not  objected  to  on  its  introduction  or  on  the  argdment  of 
the  case;  and  that  proof,  that  the  deceased  had  accused  the 
prisoner  of  the  ofience,  was  legitimate,  for  the  purpose  of  show- 
ing qause  of  malicious  feeling.    And  the  extension  of  proof  so 
{ar  as  to  establish  guilt,  not  being  objected  to,  cannot,  upon  any 
principle  of  legal  administration  of  justice,  be  regarded  as  error. 
If  It  had  been  objected  to,  it  might  not  have  been  pressed;  and 
if  pressed,  might  have  been  excluded  by  the  court.    It  will 
never  do  to  permit  a  prisoner  to  hear  illegal  testimony,  and  then 
assign  it  as  error,  after  having  heard  it  admitted  without  objec- 
tion; for  advantage  will  always  be  taken  of  an  indiscreet  pro- 
secution by  such  permission.    And  so,  this  court,  held  at  Jack- 
son in  1834,  in  the  case  of  Murrell  v.  the  State.     The  case  of 
Peek  V.  ike  State^  2  Humphreys,  78,  cited  for  the  contrary  po- 
sition, i&  not  in  point,  but  upon  a  difierent  subject  altogether,  as 
is  obvious  upon  its  inspection.    2d.  There  is  proof,  that  the 
prisoner  maltreated  his  wife,  and  forced  her  to  abandon  his 
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.    house  and  seek  refuge  under  the  protection  of  the  deceased; 
xv^hich  was  objected  to,  and,  it  is  argufed,  ought  to  have  been 
excluded  for  the  reason  assigned  in  the  question  of  arson,  con- 
tained in  the  first  objection.     We  do  not  think  so.  The  protec- 
tion afibrded  by  the  deceased  (tosay  the  least  of  it,  under  ques- 
tionable circumstances,)  was  a  most  aggravating  offence  to  the 
prisoner,  and  therefore  exceedingly  poper  proof  of  malice 
prepense  on  his  part;  and  the  incidental  abuse  accompan3ring, 
and  perhaps  inducing  the  flight  of  the  wife,  is  not  such  proof 
upon  a  separate  criminal  charge  as  vitiates  the  verdict;  but 
whatever  of  misdemeanor  may  have  existed  in  the  abuse  of  the 
wife  is  entirely  merged  in  the  offence  of  the  criminal  protection 
on  the  part  of  the  deceased,  and  could  not  in  any  event  be  con- 
sidered as  proof  upon  an  oflfence  not  charged.    3d.  There  are 
several  objections  arising  out  of  misconduct  on  the  part  of  the 
jury,  and  of  improper  guardianship  over  them  during  their  de- 
liberations upon  the  case.  These  two  questions  arise  out  of  af- 
fidavits filed  for  a  new  trial,  which  will  have  to  be  examined 
and  their  merits  te^ed  upon  legal  principles.     The  first  affida- 
vit relied  on,  is  that  of  John  A.  Gardner,  J.  G.  Harris,  R-  P. 
Rains  and  J.  Leigh,  who  swore  that  the  following  irregularities 
were  committed  by  the  jury  during  the  trial,  as  they  are  inform- 
ed and  believe:  They  saw  a  juror  named  Mills  whispering 
with  John  C.  Outlaw,  and  that  they  are  informed  and  believe 
that  the  substance  of  that  conversatioti  has  not  been  correctly 
stated  to  the  court;  that  they  are  informed  and  believe  that  one 
night  since  the  commencement  of  the  trial  the  jury  was  left 
alone  in  their  room,  whilst  the  officer  sworn  to  attend  them  visit- 
ed a  distant  portion  of  the  town;  that  they  are  informed  and  be- 
lieve that  ardent  spirits  in  considerable  quantities  were  used  by 
some  of  the  juty  during  the  trial;  that  they  are  informed  and  be- 
lieve that  the  whole  jury  were  seen  in  a  public  bar  room,  sur- 
rounded by  a  crowd,  a  night  or  two,  and  while  they  were  charg- 
ed with  the  case;  that  one  juror  actually  slept  in  open  court 
during  the  examination  of  the  testimony;  that  upon  the  infor- 
mation of  one  of  the  jurors,  (Elis^ba  Parker,)  they  believe  a  part 
of  the  jury  separated  fi-om  the  remainder  seversd  times  at  night 
during  the  trial  of  the  cause;  that  said  Parker  promised  to  fur- 
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nish  an  affidavit  of  the  &€t,  but  that  he  and  the  rest  of  the  jury, 
upon  consultation,  refused  to  communicate  any  thing  in  regard 
thereto;  that  they  heard  another  juror,  name  not  known,  in  con- 
versation with  a  third  person  after  their  discharge,  and  the  juror 
asked,  in  a  suppressed  tone,  if  any  advantage  could  betaken  of  a 
separation  of  llie  jury  for  a  short  time,  when  such  separation  was 
rendered  necessary  by  nature.  Upon  this  affidavit  the  court 
was  asked  that  the  jurymen  might  be  compelled  to  come  into 
court  and  testify  as  to  the  £acts  complained  of.  The  least  that 
can  be  observed  of  this  affidavit  is,  that  it  deals  in  generalities;  is 
supported  by  information  and  belief,  and  not  by  facts  sustained 
by  oath,  with  the  exception  of  the  charges  that  one  of  the  jury 
slept  during  a  portion  of  the  trial  and  that  another  was  seen  to 
whisper  to  a  stranger,  and  therefore  this  affidavit  cannot  be  re- 
ceived as  establishing  any  facts  save  these  two.  What  the  ju- 
ror said,  not  being  on  oath,  must  rest  in  hearsay  and  may  be 
untrue.  A  new  trial  never  has  been,  and  it  may  safely  be  pre- 
dicted never  wDl  be  granted  upon  the  reported  observations  of 
jurors  as  to  their  conduct  during  the  trial.  This  question  is 
settled  by  repeated  adjudications  of  this  state,  and  has  always 
been  upon  the  question  of  how  far  they  might  impeach  their 
verdict  by  their  own  oaths.  If  hearsay  evidence  of  miscon- 
duct in  jurors  might  be  received  to  set  aside  a  verdict,  verdicts 
would  indeed  be  worth  but  little.  The  only  questions  then 
left  upon  this  affidavit,  as  affecting  the  motion  for  a  new  trial, 
are,  1st,  whether  one  juror  being  seen  whispering  to  a  third 
person,  and  another  being  seen  asleep  for  an  unascertained 
period  of  time,  are  good  causes  for  a  new  triaL  Upon  the 
first  it  is  to  be  observed,  that  the  biU  of  exceptions  in  the 
case  shows  that  the  whispering  complained  of  took  place  in 
open  court;  and  that  it  was  impossible,  from  the  facts  stated, 
that  the  juror  could  have  been  tampered  with,  as  the  subject 
of  conversation  is  satisfactorily  shown  to  have  been  relative 
to  the  health  of  the  juror's  family.  This  bill  of  exceptions 
also  shows  two  other  causes  which  are  assigned  for  a  new 
trial:  1st,  that  the  jury  drank  ardedt  spirits  at  their  meals  during 
the  progress  of  the  trial;  and,  2d,  that  the  sheriff,  who  was  not 
the  sworn  officer  of  the  jury,  had  charge  of  them  at  a  period 
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of  time  when  the  constable  was  absent,  but  thai  he  said  nothing 
to  them  about  the  trial.  A  great  deal,  first  and  last,  has  been 
said  about  the  beauty  and  purity  of  trials  by  jury,  and  with 
truth;  and  our  ancestors  were  so  jealous  of  its  preservation,  that 
many  absurd  practices  relative  thereto  were  introduced  into  the 
courts,  which,  like  many  other  abuses,  retained  possession  of 
them  for  a  long  time:  among  the  rest,  the  practice  of  not  allow- 
ing jurors  meat  and  drink  until  their  verdict  was  returned. 
But  these  restrictive  principles  have  been  broken  down  in 
most  of  the  states  of  this  Union,  and  even  in  England;  and 
the  purity  of  jury  trials  made  to  depend  not  upon  form,  but 
substance.  That  they  have  still  been  preserved  in  this  state 
and  New-York  to  the  extent  shown  in  the  case  of  Brant  v.  Fowl- 
er j  7  Cowan's  Rep.  562,  is  more  a  matter  of  amusement  than 
serious  reflection.  To  show  how  the  law  has  been  held  in  this 
state  upon  questions  of  this  character,  we  will  refer  to  the  opin- 
ion delivered  in  the  case  of  McLean  v.  the  States  10  Yerger,  241, 
where  it  is  held  ^Hhat  the  person  accused  may  have  the  full 
benefit  of  a  judgment  of  his  peers,  it  is  absolutely  necessary 
that  the  minds  of  the  jurors  should  not  have  prejudged  his 
case,  that  no  impression  should  be  made,  except  what  is  drawn 
firom  the  testimony  given  in  court,  to  operate  on  them;  and  that 
to  secure  this,  they  must  not  be  permitted  to  separate  and  min- 
gle with  the  balance  of  the  community  without  explanation, 
showing  that  they  had  not  been  tampered  with,  and  that  it  was 
not  necessary  for  the  prisoner  to  prove  that  they  had  not  been.'' 
The  same  principle  will  apply  to  eating  and  drinking.  A  fair 
and  unbiassed  expression  of  opinion  is  what  is  required;  and 
any  little  misconduct,  which  is  shown  could  not  haVe  been  at- 
tended by  bad  consequences,  will  not  vitiate  a  verdict  In 
this  case,  the  trial  was  conducted  under  the  inspection  of  a 
judge;  if  eating  and  drinking  or  sleeping  had  disqualified  the 
jury,  or  a  portion  of  them,  from  considering  the  case  properly,  it 
would  have  been  his  duty  to  have  awarded  a  venire  facias  de  novo. 
That  he  did  not  do  so,  we  must,  in  the  absence  of  proof, xx)me  to 
the  contrary  conclusion,  and  hold  that  these  slight  irregularities 
complained  of  were  entirely  innoxious  to  the  prisoner.  As  to 
the  separation  of  the  jury,  complained  of,  and  the  introduction 
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of  the  sheriff  into  their  room,  all  that  is  necessary  to  observe, 
in  view  of  the  principles  just  laid  down,  is,  that  it  is  shown 
satisfactorily  to  our  minds,  that  whaiever  little  separation  took 
place,  was  casual,  and  of  no  importance,  and  that  there  was  no 
tampering,  or  opportunity  of  tampering,  furnished  by  it,  and 
Aat  the  sheriff  expressly  swears  that  he  did  not  speak  to  the 
jury  about  the  case.  There  are  several  other  affidavits,  which 
do  not  vary  these  principles  in  any  material  point;  and  to  ex- 
amine them  minutely,  would  swell  this  already  long  opinion 
to  a  very  unreasonable  extent. 

Upon  the  whole,  we  are  fully  satisfied  with  the  judgment  of 
the  court  below,  and  affirm  it. 


Pi«ANTERs'  Bank  vs.  Bradford. 

The  notary  in  this  case  had  been  informed  some  fifteen  months  before  the  day  of  pro- 
tcs(»  by  the  endorser,  that  he  resided  at  Jackson.  He,  without  enquiry,  transmitted 
a  notice  to  Jackson  to  the  endorser.  The  endorser  had  removed  some  five  months 
before  the  protest,  nnder  circnmstances  of  peculiar  notoriety.  Hd(^  that  due  dili- 
^Qce  had  not  been  used  to  ascertain  tlie  residence  of  the  endorser,  and  that  he  was 
discharged. 

The  Planters'  Bank  instituted  an  action  of  debt  in  the 
circuit  court  of  Madison  county,  against  A.  B.  Bradford.  The 
declaration  avers,  that  W.  B.  Miller  executed  his  bill  single 
to  P.  M.  Miller  on  the  18th  day  of  March,  1839,  promising  to 
pay  him  the  sum  of  $4000  four  months  after  date,  at  the  Plant- 
ers' Bank  at  Nashville,  Tennessee;  that  P.  M.  MiUer  endorsed 
and  delivered  the  note  to  A.  B.  Bradford,  and  that  Bradford 
endorsed  and  delivered  it  to  the  Planters'  Bank.  The  defend- 
ant pleaded  nil  debety  and  issue  was  thereupon  submitted  to  a 
jury  at  the  December  term,  1842:  Read,  judge,  presiding. 

The  plaintiff  introduced  a  bill  single  made  and  endorsed  as 
set  forth  in  the  declaration,  and  the  protest  of  Alpha  Kingsley, 
notary  public,  endorsed  as  follows:  "20th  July,  1839. 1  put  no- 
tices of  this  protest  in  the  postoffice  at  Nashville,  addressed  to 
P.  M.  Miller  and  A.  B.  Bradford,  Jackson,  Tenn."  The  depo- 
sition of  Kingsley  was  read.     He  stated,  that  he  was  notary 


40  JACKSON: 

[PiftBleii*  Bank  m.  Bradfbrd.] 

public  in  the  city  of  Nashville;  that  on  the  20th  day  of  July, 
1S39,  there  came  into  his  hands,  as  notaxy  public,  the  bill  single 
above  described;  that  he  duly  presented  said  bill  single  for 
payment;  that  it  was  not  paid,  and  that  he  thereupon  protested 
the  drawer  and  endorsers,  and  on  the  same  day  (20th)  depos- 
ited notices  in  the  postofBce  at  Nashville,  addressed  to  Brad- 
ford and  Miller,  at  Jackson,  Tenn*  in  time  to  go  by  the  first 
mail  loaving  Nashville  after  said  demand  and  protest;  that  he 
addressed  the  notice  to  Bradford  at  Jackson  because  he  had 
previously  transmitted  several  notices  of  protest  to  him  at  that 
place,  at  which  Bradford  then  resided,  and  that  he  knew  that 
he  continued  to  reside  there,  from  the  statements  made  to  him 
by  Bradford  the  last  time  he  saw  him,  and  that  previous  to 
July,  1839,  he  had  not  heard  of  the  removal  of  Bradford  from 
Jackson. 

The  defendant  introduced  testimony  showing  that  he  remov- 
ed from  Madison  county,  Tennessee,  to  Holly  Springs,  Missis- 
sippi, on  the  9th  or  10th  of  March,  1839;  that  his  removal  was 
generally  known;  that  he  was  major-general  of  the  militia  of 
the  western  division  of  the  state;  that  on  the  12th  of  February, 
1839,  he  published  in  the  Jackson  Telegraph  his  resignation 
of  this  office  and  his  intended  removal;  that  about  forty  num- 
bers of  the  Jackson  Telegraph  were  sent  to  subscribers  resid- 
ing in  the  town  of  Nashville,  amongst  others  to  three  of  the 
leading  directors  of  the  Planters'  Bank;  that  the  governor  of 
the  state  issued  a  proclamation,  which  was  published  in  the 
Nashville  Whig,  directing  the  election  of  a  successoi';  that  sev- 
eral of  the  directors  of  the  bank  took  the  Whig  at  the  time  of 
the  publication  of  this  proclamation;  that  Bradford  was  well 
known  in  Nashville;  that  his  removal  was  known  to  many  per- 
sons in  Nashville. 

Kingsley,  whose  deposition  was  taken  by  defendant,  stated 
that  the  last  time  he  saw  the  defendant  Bradford  was  in  Feb- 
ruary, 1838. . 

Hobson,  the  cashier  of  the  Planter's  Bank,  testified  that  he 
did  not  know  of  the  removal  of  Bradford  at  the  time  the  no- 
tice was  transmitted,  nor  did  he  know  that  any  of  the  directors 
of  the  bank  did. 
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It  appeared  that  Nashville  and  Jackson  were  distant  from 
each  other  about  150  miles;  that  a  tri-weekly  stage  ran  between 
them,  and  that  there  was  much  intercourse  between  the  inhab- 
itants of  the  two  places. 

The  defendant  offered  a  witness  to  show  that  the  signature 
of  P.  M.  Miller,  the  prior  endorser,  was  a  forgery.  This  evi- 
dence was  rejected  by  the  court. 

The  charge  of  Read,  presiding  judge,  is  set  forth  in  the  opin- 
ion of  the  court  which  follows. 

The  jury  rendered  a  verdict  for.  the  defendant.  A  motion 
for  a  new  trial  was  made,  and  overruled;  judgment  rendered, 
and  plaintiff  appealed. 

McLanahan  for  plaintiff.  The  question  in  this  case  is,  was 
there  a  proper  exercise  of  diligence  in  sending  the  notice,  to 
fix  the  liability  of  defendant  as  endorser.  Should  the  notary, 
who  believed  he  knew  as  well  where  Gen.  Bradford  resided  as 
any  man  in  NashviUe,  have  made  enquiry  as  to  his  place  of 
residence?  Diligence  is  only  necessary  in  such  cases  where  the 
holder  knows,  or  ought  to  know,  that  there  is  occasion  for  the 
exercise  of  it.  3  Wend.  Rep.  410.  The  holder  in  this  case 
certainly  did  not  know  that  there  was  any  occasion  for  the  ex- 
ercise of  diligence.  Ought  he  to  have  known  it^  Had  he  any 
right  to  suppose  that  a  man  who  had  resided  for  a  number  of 
years  in  Jackson  and  had  filled  many  important  offices  in  the 
state,  bad  quit  his  home  for  another?  It  seems  that  it  would, 
in  the  absence  of  some  information  on  the  subject,  be  a  very 
unreasonable  supposition. 

Suppose  the  note  had  been  presented  by  some  other  notary 
public  in  NashviUe,  who  really  did  not  know  the  residence  of 
the  endorser,  and  he  had  gone  to  Alpha  Kingsley  and  enquired, 
and  Kingsley  had  informed  him  that  Jackson  was  the  place. 
Would  not  tfiat  have  been  sufficient?  It  certainly  would.  Mr. 
Kingsley  was  an  old  acquaintance,  and  would  have  been  pre- 
sumed to  know  where  the  endorser  resided.  If  another  could 
rely  upon  his  information  without  the  imputation  of  negligence, 
why  could  he  not  rely  upon  the  same  information' himself?  Due 
diligence  in  the  eye  of  the  law  is  such  precaution  and  attention 
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as  a  reasonable  tnaa  would  ordinarily  exercise  in  the  manage- 
ment of  his  own  affairs. 

The  fact  that  some  of  the  directors  were  subscribers  to  newsr 
papers  that  published  the  removal  of  defendant,  is  entitled  to 
no  weight  as  eviden(je.     See  2  Hum.  Rep.  112. 

Notice  to  a  director  as  an  individual,  would  not  bind  the  cor- 
poration. 4  Paige's  Rep.  136;  14  Mass.  Rep,  61;  22  Pickering's 
Rep.  35;  24  ib.  276. 

If  the  holder  of  a  negotiable  instrument  use  due  diligence  \o 
ascertain  the  residence  of  endorsers,  it  is  sufficient  to  bind  them, 
though  notice  is  sent  to  a  place  other  than  their  residence.  1 
Johns.  Rep.  296;  9  Yen  Rep.  254. 

A.  O.  W.  ToUen  for  defendant.  No  diligence  whateyei:  was 
used  to  learn  the  residence  of  defendant,  and  the  plaintiff's  ease 
rests  solely  on  the  belief  of  the  notary  that  defendant  still  re- 
sided at  Jackson,  and  this  belief  was  predicated  on  information 
received  sixteen  months  before  the  protest.  But  the  proof 
shows  most  conclusively,  that  with  even  the  slightest  diligence 
the  notary  could  have  learned  the  defendant's  residence;  that 
several  of  the  directors  of  the  bank*  whose  agent  he  was,  coul4 
have  informed  him;  the  keeper  of  the  Inn,  known  by  the  notary 
to  be  the  defendant's  boarding  house^and  numerous  others,  the 
principal  citizens  of  Nashville,  could  have  given  the  desired 
information.  The  notary  alone  seems  to  have  been  ignorant  of 
defendant's  residence,  which  was  known  to  almost  every  one 
besides.  His  change  of  residence  had  acquired  a  degree  of 
notoriety,  by  reason  of  the  facts  stated  in  the  proof,  unequaled, 
perhaps,  in  any  other  instance  of  removal  from  the  state. 

The  holder  of  a  bill  or  note  is  excused  for  not  giving  regular 
notice  of  its  dishonor  to  the  endorser,  ^U>f  whose  place  of  resi- 
dence he  is  ignaratUj  if  he  use  reasonable  diligence  to  discover 
where  the  endorser  may  be  found."  Chitty  on  Bills,  487,  mar- 
gin. '^Ignorance  of  the  residence  may  excuse  notice,  but  rea* 
sonable  diligence  must  be  used  to  obtain  knowledge."  3  Ca,mp» 
262;  Chitty  on  Bills,  488,  margin.  As  to  what  is  reasonable 
diligence  in  such  cases,  vide  Chitty  on  Bills,  487,  note  k;  ib» 
488,  note  1;  12  East,  433;  Chapman  v.  Lipscomb^  1  J.  R.  294; 
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Bank  o/UHca  v.  DmoUy  13  J.  R.  432;  Bank  cf  Utica  v.  Philip$^ 
3  Wend,  416.  The  cases  decided  in  this  State  haying  refer- 
ence to  this  questioni  are,  Marsh  v*  Barr^  Meigs,  68;  Nichol  v. 
Bole,  7  Yer.  305;  Dunlap  v.  Thompson^  6  Yen  67;  Dams  v.  Wil- 
liamSi  Peck,  191.  The  cases  of  the  Bank  of  UHea  v.  PhiiipSf 
and  Dunlap  v.  WiUiamsj  were  cases  of  removal  aftiar  the  paper 
was  endorsed f  and  are  in  many  other  respects  widely  distinguish- 
able from  the  case  before  the  court:  and  all  the  cases  do  require 
the  exercise  of  diligence  to  excuse  notice,  and  fully  sustain  the 
principle  first  assumed. 

Where  the  drawer  has  removed  from  where  the  instrument 
represents  him  to  reside,  or  where  he  resided  when  it  was 
drawn,  the  holder  is  bound  to  use  reasonable  diligence  to  find 
out  the  place  to  which  he  has  removed;  and  if  he  succeed,  to 
present  it  for  payment,  to  charge  the  endorser.  3  McCord,  394, 
cited  in  1  Chitty  on  RiUs,  488,  note  1. 

2.  Due  diligence  is  a  mixed  questicm  of  law  and  fact;  but 
whether  due  diligence  has  been  used  to  discover  the  residence  of 
the  endorser  J  is  a  question  of  fact  for  the  jury;  and  that  is  the  very 
question  which  they  have  determined  in  this  case,  as  the  charge 
of  the  judge  left  the  whole  matter  to  the  jury.  12  East,  433, 
cited  in  Chitty  on  BiUs,  487,  note  k;  10  Peters's  R.  588;  Nichd 
v.  Bate,  7  Yer.  R.  309. 

GtuiBN,  J.  ddivered  the  opinion  of  the  court. 

This  is  an  action  brought  by  the  Planters'  Bank  against  A.  B. 
Bradford,  as  the  endorser  of  a  biUsingle  drawn  by  W.  B.  Miller 
and  payable  at  the  Planters'  Bank  at  Nashville.  Notice  of  non* 
payment  was  sent  to  Jackson,  Tennessee,  in  due  time.  But 
Bradford  had  removed  his  residence  from  Jackson,  to  Holly 
Springs,  Mississippi,  about  five  months  before  the  note  fell  due, 
and  was  a  resident  of  Holly  Springs  at  the  time  said  endorse- 
ment was  made.  Bradford  was  well  known  in  Nashville,  and 
the  notary  who  gave  the  notice  knew  him  personally;  and  feel- 
ii^  confident  that  he  knew  Bradford's  rendence  to  be  at  Jack- 
flcm,  he  made  no  enquiries  as  to  bis  place  of  abode.  He  did  not 
knew  of  Bradford's  removal;  and  Bradford  bad  tdd  him,  six- 
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teen  months  before  the  nqte  fell  due,  that  Jackson  was  his  resi- 
dence. Bradford  had  resided  many  years  in  Jackson,  was 
major-general  of  militia  at  the  time  of  his  removal,  and  when 
he  removed,  published  an  address  to  the  people  stating  his  re- 
moval to  Holly  Springs  as  the  cause  of  his  resignation;  and  the 
governor  published  a  proclamation,  directing  an  election  for  a 
successor.  The  newspapers  containing  these  publications  were 
received  by  many  persons  in  Nashville,  and  by  several  of  the 
directors  of  the  bank.  There  is  considerable  communication 
between  Nashville  and  Jackson,  the  places  being  distant  one 
hundred  and  fifty  miles,  and  a  tri-weekly  mail  stage  regularly 
passing  between  them.  Bradford  was  settled  at  Holly  Springs 
immediately  after  his  removal  from  Jackson,  as  a  practicing 
lawyer,  and  his  residence  there  was  well  known  in  the  sur- 
rounding country  and  was  known  by  many  persons  in  Nashville. 
The  court  charged  the  jury,  that  the  holder  of  negotiable  paper 
must  demand  payment  when  it  falls  due,  and  forthwith  notify 
the  endorser  of  the  nonpayment;  that  notice  sent  by  mail,  ad- 
dressed to  his  nearest  postoffice,  would  be  sufficient,  and  that  it 
must  be  so  addressed,  unless  the  holder  had  a  reasonable  ex- 
cuse for  not  doing  so.  A  reasonable  excuse  would  be,  that  the 
endorser  had  a  fixed*  residence  at  a  particular  place,  known  to 
the  holder  or  agent,  and  had  removed  so  recently,  or  so  private- 
ly, that  such  holder  or  agent  could  not  be  reasonably  supposed 
to  have  notice  of  his  removal;  or  if  the  holder  or  agent  used  due 
diligence  in  making  enquiry  as  to  the  residence  of  the  endorser, 
and  could  not  ascertain  it,  and  therefore  directed  the  notice  to 
his  last  place  of  residence;  that  upon  these  principles  the  jury 
must  determine  whether  the  holder  in  this  case  used  due  dili- 
gence. The  jury  found  for  the  defendant,  and  the  court  refus- 
ed a  new  trial,  and  the  plaintiff  appealed  to  this  court.  The 
only  question  now  for  consideration  is,  whether  the  plaintiff  used 
due  diligence  to  give  the  defendant  notice.  The  defendant's 
residence  had  been  at  Holly  Springs  for  five  months  before  the 
note  fell  due,  and  that  was  his  dbmicil  at  the  time  he  endorsed 
the  note.  There  has  been  unusual  publicity  attending  his  re- 
moval from  Jackson  to  Holly  Springs.  He  had  been  a  general 
of  militia  for  the  western  division  of  the  state,  and  a  proclaina- 
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tion  for  tbe  election  of  a  successor  vras  published  in  the  papers, 
and  the  election  to  supply  the  vacancy  occasioned  by  his  resig- 
nation had  taken  place.  A  popular  election,  agitating  the  en- 
tire western  division  of  the  state,  would  be  likely  to  attract 
attention  at  Nashville,  and  to  elicit  enquiries  as  to  the  circum- 
stances which  brought  it  about;  and  this  would  lead  to  a  knowl- 
edge of  the  resignation  and  removal  of  the  defendant. 

Upon  the  whole,  we  think  the  holder  and  its  agent  were  cul- 
pably negligent  in  relation  to  the  transmission  of  notice  in  this 
case.  The  notary  had  heard  the  defendant  say,  sixteen  months 
before  the  note  fell  due,  that  he  resided  at  Jackson,  and  he  acted 
upon  this  knowledge  without  enquiry.  Now,  if  he  had  not 
known  the  residence  of  the  endorser,  and  had  made  enquiry  of 
one  man  only,  by  whom  he  had  been  told  that  the  endorser  had 
lived  in  Jackson  sixteen  months  previously,  but  that  he  knew 
nothing  of  him  since,  and  upon  such  information  notice  had  been 
sent  to  the  wrong  place,  no  one  would  hold  such  enquiry  to  have 
been  due  diligence.  But'  we  do  not  perceive  that  the  case  is 
different,  where  a  party  acts  upon  his  own  knowledge,  which 
is  equally  imperfect.  It  is  a  reasonable  presumption,  that  men 
at  Nashville,  engaged  in  trade,  dealing  largely  in  negotiable 
paper,  protesting  many  notes  and  notifying  many  endorsers, 
would,  under  all  the  circumstances  of  this  case,  have  been  in- 
formed in  relation  to  Bradford's  residence;  and  the  failure  to 
obtain  such  knowledge,  is  evidence  of  negligence,  the  conse- 
quence of  which  they  must  suffer,  rather  than  that  the  endorser 
should  bear  it,  who  by  reason  of  that  negligence  failed  to  re- 
ceive notice.     Judgment  affirmed. 
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1.  A  locative  interest  in  land  is  an  equitable,  and  not  legal  interest:  and  therefore  can- 
not be  noticed  in  an  action  of  ejectment. 

8.  The  tUtntes  of  this  State,  authoriring  partition  of  real  estate,  apply  to  the  ownen 
of  legal,  and  not  eqniUble  estates;  and  therefore  partition  cannot  be  made  of  a 
locative  interest,  where  the  locator  has  acquired  flo  title  by  conveyance,  or  by  bill 
aader  the  act  of  1829,  ch.  $4. 

This  action  of  ejectment  was  brought  by  ToePs  heirs  against 
Hopkins,  in  the  circuit  court  of  Weakley  cpunty,  in  February, 
1842.  Plea,  not  guilty.  It  was  submitted  to  a  jury  at  the  Feb- 
ruary term,  1843:  Harris,  judge,  presiding.  Howard  located 
seven  hundred  and  fifty  acres  of  land  for  Peter  Toel,  in  Toel's 
name;  and  sold  his  undivided  locative  interest  (182|  acres)  to 
Billingsly  and  executed  to  him  a  bond  for  title,  and  Billingsly 
took  possession  for  himself  and  Toel.  Billingsly  sold  and  con- 
veyed the  locative  interest  to  Hopkins,  the  defendant,  in  1832, 
and  gave  Hopkins  possession  of  the  whole  tract  in  the  same 
way.  This  deed  was  made  in  December,  1834.  In  March, 
1837,  Hopkins  obtained  an  order  for  the  division  of  the  land: 
the  land  was  divided.  The  judgment,  or  order  of  division,  re- 
cited that  Hopkins  was  the  owner  in  fee  simple  of  the  undivided 
fourth  part  of  the  tract.  The  whole  tract  was  reported,  for  the 
nonpayment  of  taxes,  Jbut  not  in  the  names  of  the  true  owners. 
It  was  sold,  and  Hopkins  became  the  purchaser;  saying  that  he 
knew  the  sale  was  not  valid,  but  that  he  intended  to  keep  off 
intruders. 

The  judge  charged  the  jury  that  the  defendant  had  no  right 
which  could  be  noticed  in  an  action  of  ejectment.  A  motion  for 
a  new  trial  was  made  and  overruled,  and  judgment  rendered. 
The  defendant  appealed. 

PavcUt  for  plaintiff  in  error. 

J.  WiUiams  for  defendant  in  error. 

TuRLBY,  J.  delivered  the  opinion  of  the  court. 

This  is  an  action  of  ejectment,  in  which  the  lessor  of  the , 
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plaintiff  in  ejectment  claims  title  hy  virtue  of  a  grant  from  the 
state  of  Tennessee  to  Peter  Toel,  No.  2699,  bearing  date  8th 
day  of  January,  1835,  for  seven  hundred  and  fifty  acres  of  land. 
This  grant  covers  the  premises  in  dispute.  Defendant  claims 
title  under  a  deed  of  conveyance  from  one  Elijah  Billings,  \f  hich 
purports  to  convey  to  him  one  hundred  and  eighty-two  and  three 
fourths  acres  of  land,  the  same  being  the  equal  undivided  fourth 
part  of  the  land  granted  as  above  to  Peter  Toel,  it  being  the  lo- 
cator's interest  therein,  and  purchased  by  Billings  from  M.  H. 
Howard,  the  locator,  from  whom  a  bond  for  title  was  taken. 
This  deed  bears  date  the  9th  day  of  December,  1834.  Billings, 
under  his  purchase  from  Howard,  took  possession  of  the  whole 
tract  granted  to  Toel,  and  held  the  same  jointly  for  himself  and 
Toel,  and  he  put  the  defendant  Hopkins  into  possession  in  the 
same  way,  who  has  ccmtinued  in  possession  up  to  the  time  of 
Inringing  this  suit,  which  was  the  second  Monday  in  February, 
1843,  a  period  of  more  than  seven  years. 

At  the  March  term,  1837,  of  the  circuit  court  of  Gibson  coun- 
ty, John  Hopkins,  the  defendant  in  ejectment,  filed  his  petition^ 
alledging  that  he  was  the  owner  of  the  one  undivided  fourth 
part  of  Bstid  tract  of  land,  and  the  heirs  of  Pet^  Toel  of  the 
balance,  and  asking  to  have  the  same  laid  off  to  him  in  several-- 
ty,  which  was  done  by  metes  and  bounds,  under  a  commission 
issued  by  order  of  said  court  upon  said  petition  on  the  22d  day 
of  June,  1837.  On  the  6th  day  of  July,  1840,  Hopkins  pur- 
chased the  tract  of  land  at  a  tax  sale,  and  took  a  sheriff  ^s  deed 
for  the  same.  This  sale  was  made  upon  a  report  which  is  not 
made  according  to  law.  Upon  the  trial,  the  court  charged  the 
jury,  "that  inasmuch  as  the  defendant  had  produced  no  con- 
veyance fiom  Toel's  heirs  for  the- locator's  interest,  that  though 
he  had  an  equitable  title,  yet  he  could  not  avail  himself  of  it 
on  this  trial;  and  the  circumstance  of  the  circuit  court  having 
recited  in  the  decree  of  partition,  that  it  appeared  to  the  satis- 
faction of  the  court  that  the  defendant  was  entitled  to  a  portion 
of  the  land  in  fee  simple,  could  not  avail  him,"  and  that  he  ac-  • 
quired  no  title  by  virtue  of  the  sheriff's  deed  upon  the  tax  sale. 

A  verdict  and  judgment  were  rendered  for  the  lessor  of  plain- 
t^»  upon  which  drfendant  prosecutes  bis  writ  of  error.     That 
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the  defendant  acquired  no  title  by  the  partition  made  by  the 
order  of  the  circuit  court  of  Gibson  county,  is  very  clear.  A 
partition  can  only  be  made  between  joint  owners  in  a  legal 
right,  and  not  equitable.  A  locative  interest  is  an  equitable, 
and  not  a  legal  right;  and  by  the  act  of  1829,  ch.  84,  (page  113 
of  Hay.  &  Cobbs),  locators  of  land  south  and  west  of  the  con- 
gressional reservation  line  may  file  their  bills  in  chancery  against 
the  owners  of  land  located,  to  have  their  locative  interest  de- 
creed to  them:  when  this  is  done,  their  legal  right  accrues,  and 
then,  and  not  till  then,  (unless  it  be  conveyed  without  suit,)  can 
they  apply  for  partition  under  our  statutes.  The  defendant 
does  not  occupy  this  position,  and  therefore  has  acquired  no 
right  to  any  portion  of  the  disputed  premises  which  can  be  no- 
ticed in  an  action  of  ejectment.  That  the  sale  for  taxes  and. 
the  deed  of  conveyance  thereon  are  void,  is  not  controverted, 
and  cannot  be.  That  the  defendant's  possession  cannot  avail 
him,  is  equally  certain;  for  it  cannot  be  pretended  to  have  been 
adverse  to  the  plaintiff's  right,  until  the  partition  was  made, 
which  was  in  1837;  and  the  suit  being  brought  in  1842,  seven 
years  did  not  elapse;  so  the  statute  of  limitations  is  no  bar. 

Upon  the  whole,  we  are  of  opinion,  that  the  defendant  is 
without  defence  in  the  action,  and  has  no  remedy  but  in  a 
court  of  chancery..    Judgment  affirmed. 


Andrew  Haet  et  tds*  vs.  M.  D.  Fizer. 

I.  Connell,  a  justice  of  the  peace,  rendered  a  judgement  againat  Hart.  Another  jnttice 
of  the  peace  for  the  tame  county ,  leaned  a  ea.  ««.  thereupon.  Held,  that  in  the 
absence  of  proof,  it  will  be  presumed  that  this  is  one  of  the  specified  cases  in  which 
one  justice  of  the  peace  was  authorized  to  issue  process  on  jodgfment  rendered  by 
another,  and  that  the  ea.  ««.  was  regularly  issued. 

%  There  are  three  cases  in  which  a  justice  other  then  he  who  renders  the  judgmeat 
may  issue  an  execution — 1st,  In  case  of  vacancy— 2d,  absence  of  the  justice  for 
three  months  from  his  district— 3d,  temporary  absence. 

3.  The  principles  of  the  case  of  Strut  r.  Fmid0rp9ol,  and  CMlatimr  r.  S»9fM,  %  Hum- 
phrey i,  recognised. 

Judgment  was  rendered  at  the  March  term,  1843,  of  the 
circuit  court  of  Dyer  county  in  favor  of  Fizer  against  Hart 
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and  his  suredes,  on  aca.«.  bond:  Harris,  judge,  presiding. 
The  defendants  appealed. 

SimpBOfiy  for  plaintiff  in  error. 

HSlly  for  defendant  in  error. 

TtTRLBt^,  J.  delivered  the  opinion  of  the  court. 

On  the  26th  day  of  July,  1849,  M.  D.  Faaer  recovered  a 
judgment  before  T.  Gonnell,  a  justice  of  the  peace,  against 
Andrew  Wait,  for  the  sum  of  $168  33,  upon  which  a  writ  of 
Ji.Ja.  was  issued  on  the  6th  day  of  August,  1842,  and  returned 
on  the  37th  '^o  property  found*"  On  said  last  mentioned  day 
B.cA*9a.  was  issued  upon  said  judgment,  by  John  C.  North,  a 
justice  of  the  peace  for  the  same  county,  which  was  executed 
on  the  same  day  and  bond  taken  in  the  usual  form  for  defend- 
ant's appearance  at  the  next  term  of  the  circuit  court  of  Dyer 
county,  with  John  Hart  and  Mark  Spencer  his  sureties.  At 
the  February  term  of  scud  courts  1843,  the  pasties  appeared  by 
their  attorneys,  and  defendants  in  the  bond  moved  the  court  to 
quash  the  proceedings,  upon  the  grounds  that  the  cs.  «a.  was 
issued  before  the  return  of  the^.^a.  and  that  the  ai*  m.  vtom  i»* 
sued  by  a  justice  who  did  not  rendei:  the  judgment;  and  pro* 
posed  to  prove  that  Connell,  the  justice  who  did  render  it,  was 
not  absent  from  Dyer  county  for  three  months*  The  judge  re- 
fused to  quash  the  proceedings,  and  the  defendant  failing  to 
comply  with  the  conditions  of  his  bond,  judgment  was  given 
against  him  and  his  sureties.  In  this  we  think  there  was  no 
error-  The  fi,  fa.  was  returned  on  the  27th  day  of  August,  and 
the  ca.  $a,  issued  on  the  same  day.  The  return  of  the  first  may 
have  well  been  and  no  doubt  was  prior  in  tiine  to  the  issuance 
of  the  ca.  scu  By  the  act  of  1835,  chap.  17,  sec.  16,  if  the  office 
of  a  justice  of  the  peace  become  vacant,  his  books  and  papers 
shall  be  deposited  with  his  successor,  and  until  a  successor  be 
elected,  with  the  nearest  justice;  and  if  any  justice  shall  absent 
himself  from  his  district  for  three  months  together,  he  shall  de- 
posit his  books  and  papers  with  the  nearest  justice;  and  in  both 
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instances  it  is  the  duty  of  the  person  into  whose  possession  such 
books  and  papers  may  come,  to  act  upon  them  until  the  vacan- 
cy is  supplied  in  the  one  instance,  or  the  justice  returns  in  the 
other:  the  same  law  also  provides,  that  any  justice  of  the  peace 
may  issue  an  execution  upon  any  judgment  rendered  by  any 
other  justice  of  the  same  cpunty,  whenever  the  justice  render- 
ing the  judgment  is  temporarily  absent,  under  the  same  rules 
and  regulations  that  govern  the  justice  who  rendered  it.  Now, 
here  are  three  cases  specified  in  which  a  justice  may  issue  pro- 
cess upon  a  judgment  rendered  by  another:  1st  In  case  of  va- 
cancy in  the  office,  till  filled  by  the  election  of  a  successor:  2d. 
Absence  of  the  justice  for  three  months  from  his  district,  till  his 
return:  3d.  Temporary  absence,  during  such  absence.  Under 
which  of  these,  this  execution  was  issued,  does  not  appear.  In 
the  absence  of  proof  to  the  contrary,  the  presumption  is,  that 
the  process  was  regularly  issued.  The  oflFer  to  prove  that  the 
justice  was  not  absent  from  his  district  for  the  space  of  three 
months,  if  it  were  admissible,  would  not  have  shown  that  there 
was  no  temporary  absence,  nor  vacancy  in  the  office  by  death 
or  resignation.  But  we  think  this  proof  on  the  motion  to  quash 
was  inadmissible:  the  party  complaining  of  the  iriBgularity  of 
the  process  should  have  filed  his  petition  in  the  circuit  court, 
setting  fcHTth  his  grounds  of  objection  thereto,  and  asked  it  to  be 
superseded  and  quashed;  and  he  comes  too  late  with  his  mo- 
tion upon  matters  de  hors  the  record  after  he  has  given  bond 
and  security  lo  pay  the  debt,  or  take  the  benefit  of  the  insolvent 
laws.    Judgment  affirmed. 
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The  certificate  of  a  Notaiy,  thathegare  dae  notice  to  an  endoner,  ii  not  admiMible 
eridence,  aale«  it  be  made  at  tbe  time  of  the  protest,  and  be  made  **In  or  on  the 
protest." 

On  the  19th  day  of  December,  1840,  M.  B.  Winchester 
drew  a  bill  of  exchange  on  Handy,  of  New  Orleans,  for  $1600, 
payable  foar  months  after  date,  to  W.  Winchester.  It  was 
protested  for  non-acceptance,  and  an  action  of  assumpsit  was 
instituted  in  the  Circuit  Court  of  Shelby  county,  by  W.  Win- 
chester against  the  drawer,  M.  B.  Winchester.  The  defend- 
ant pleaded  non-assumpsit,  and  the  case  was  submitted  to  a 
jury,  Dunlap,  Judge,  presiding,  at  the  Februaiy  term,  1843. 
The  plaintiff  read  the  bill  of  exchange  and  the  protest  for  non- 
acceptance;  he  also  offered  to  read  to  the  jury  a  certificate 
written  on  the  protest  by  the  Notary,  which  set  forth,  that  he 
presented  the  draft  for  acceptance  on  the  23d  January,  1841, 
that  it  was  protested  for  non-acceptance  on  the  said  day,  and 
that  he  notified  M.  B.  Winchester  by  letter  addressed  to  him  at 
Memphis,  Tennessee,  and  deposited  in  the  post  office  at  New 
Orleans  on  the  same  day  of  the  protest,  in  time  to  go  by  the  first 
mail  after  the  protest* 

This  certificate  was  endorsed  on  the  protest  on  tbe  38th  day 
of  April,  1842. 

Tbe  presiding  judge  being  of  the  opinion  that  the  act  of 
1820,  ch.  25,  sec.  4,  was  not  complied  with,  the  said  endorse- 
ment not  having  been  put  on  the  protest  at  the  time  of  fbe  pro- 
test, rejected  the  evidence,  and  a  verdict  was  rendered  for  the 
defendant  A  motion  for  a  new  trial  was  made  and  overruled^ 
and  the  plaintiff  appealed. 

Barry  ^  Leatkj  for  the  plaintiff. 

fV.  T.  Brown  if  Stanton^  for  the  defendant. 

Gbben,  J.  delivered  the  opinion  of  the  court. 

This  suit  is  brought  by  the  payee  against  tbe  drawer  of  a  bill 
of  exchange.    On  the  trial  of  the  cause  in  the  Circuit  Court, 
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the  plaintiiBTread  in  evidence  the  protest  of  William  Christie,  a 
Notary  Public  of  New  Orleans,  for  the  non-acceptance  of  the 
bill,  dated  the  2Sd  of  January,  1841;  and  offered  to  read  the 
certificate  of  said  Notary,  dated  the  8th  April,  1842,  that  he 
bad  addressed  a  notice  to  the  drawer  at  Memphis,  and  deposit- 
ed it  in  the  post  office  at  New  Orleans  on  the  said  23d  of  Janu- 
ary, 1641*  To  the  reading  said  certificate  the  defendant  ob- 
jected, and  the  court  sustained  the  objection  and  refused  to 
permit  said  certificate  to  be  read,  to  which  the  plaintiff  except- 
ed. The  jury  found  a  verdict  for  the  defendant,  and  the  plain- 
tiff appealed  to  this  court* 

The  act  of  1820,  eh.  25,  sec.  4,  (Car.  &  Nich.  503,)  provides, 
"That  when  a  bill  of  exchange,  promissory  note,  or  writing 
obligatory,  shall  have  been  duly  protested  by  a  Notary  Public 
for  non^acceptaiKe  or  non-paynoent,  and  the  Notary  shall  have 
certified  either  in  or  on  his  protest,  that  he  has  given  notice  of 
demand  of  payment  and  refusal,  or  the  dishonor  of  such  bill, 
promissory  note,  or  writing  obligatory,  to  the  endorsers,  makers, 
or  others  concerned,  such  protest  shall  be  prinui  facie  evidence 
of  the  fact  of  notice/'  This  act  provides  that  the  certificate  of 
notice  shall  be  evidence  when  it  is  made  m  or  on  the  protest, 
and  constitutes  part  of  the  transaction  at  the  time  the  protest  is 
made.  For  it  says,  that  the  certificate  thus  being  made,  the  pro- 
lei^  shall  be  prima  fade  evidence,  showing  that  such  certificate 
must  be  incorporated  in  the  protest  as  part  of  it,  or  be  upon  the 
same  jMfper  containing  the  protest,  so  as  to  constitute  a  part  of 
it,  and  thus  be  included  in  the  general  expression  of  the  act, 
that  "such  protest  shall  be  prima  facie  evidence  of  notice." 

In  the  present  case  the  certificate  of  notice  does  not  consti- 
tute part  of  the  protest,  not  having  been  placed  on  the  protest 
at  the  time  it  was  made,  but^was  made  out  as  a  separate  docu- 
ment more  than  a  year  after  the  protest  was  made,  stating  the 
facts  that  did  occur  at  the  time  of  making  the  protest.  It  is  not 
embraced  either  in  the  words  or  meaning  of  the  statute,  and 
was,  therefore,  properly  rejected.     Affirm  the  judgment. 
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Davis  v$  Beckelam. 

Notice  of  protest  to  the  endoner  may  be  good,  though  directed  to  the  wrong  post  office, 
if  it  appear  that  due  diligence  bad  been  used  for  the  purpose  of  ascertaiuing  the  en- 
dorser's nearest  poat  ofllce.  Yet  where  the  notice  was  directed  to  a  post  office  which 
had  been  discontinued  for  twelve  months  and  more  before  the  notice  was  given,  it 
was  held,  that  this  was  evidence  of  negligence  in  that  respect,  and  discharged  the 
endorser.  * 

Davis  instituted  an  action  of  assumpsit  against  Beckham  in 
the  Circuit  Court  of  Obion  county,  on  the  endorsement  of  a 
promissory  note  payable  at  the  branch  of  the  State  Bank  at 
Trenton.  Defendant  pleaded  non-^assumpsit,  and  the  case  was 
submitted  to  a  jury  at  the  October  term,  1841,  who  returned  a 
verdict  for  defendant.  The  court  set  the  verdict  aside,  and 
the  cause  was  transferred  by  consent  to  the  Circuit  Court  of 
Gibson  county,  and  was  again  submitted  to  a  jury  at  the  July 
term,  1842. 

It  appears  that  Rains  .executed  his  note  on  the  25th  Novem- 
ber, 1840,  payable  to  Beckham  six  months  after  date  at  the 
branch  of  the  Stata  Bank  at  Trenton,  and  that  Beckham  en- 
dorsed and  delivered  it  to  plaintiff,  Davis.  When  the  note  fell 
due,  demand  was  made  and  it  was  protested  for  non-payment. 

The  Notary  Public  endorsed  on  the  protest  these  words,  to 
wit;  **On  28th  day  of  May,  1841, 1  deposited  in  the  post  o^ce 
at  Trenton,  Ten.,  a  notice  of  the  within  protest,  addressed  to 
B.  Beckham  as  endorser,  whose  residence  is  at  this  time  in 
Obion  county,  and  upon  strict  enquiry  of  various  persons,  I 
find  the  nearest  post  cffice  to  his  residence  to  be  at  Obionsville, 
Obion  county,  Ten.,  to  which  place  I  have  directed  a  notice  to 
him."  Hogg,  the  Notary,  was  sworn  and  stated,  that  he  did 
not  know  where  Beckham's  nearest  post  office  was;  that  he 
called  at  Grigsby's,  who  was  a  relative  of  the  defendant's, 
twice,  and  that  he  called  at  the  post  office  in  Trenton  and  could 
get  no  information  where  to  send  the  notice.  He  called  on  the 
mail  carrier  from  Trenton  to  Mills'  Point,  who  told  him  that 
Obionsville  was  the  nearest  post  office  to  defendant;  that  he 
had  been  at  Obionsville  and  knew  where  Beckham  lived,  and 
that  he  (the  Notary)  directed  the  notice  accordingly. 

The  defendant  proved  that  there  had  been  a  post  office  at 
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Obionsville,  and  that  it  had  been  discontinued  more  than  12 
months  before  the  maturity  and  protest  of  this  note.  He  also 
proved  by  the  Post  Master  at  Trenton,  that  the  public  and  usual 
route  to  the  defendant's  neighborhood  was  by  the  way  of  Johns- 
ville,  a  post  office  on  the  road  between  Trenton  and  Beckham's 
neighborhood;  ibat  Johnsville  was  the  nearest  point  to  Beck- 
ham's, and  that  he  should  have  addressed  him  there.  It  was 
further  proved,  that  letters  were  addressed  to  defendant  at 
Johnsville  after  the  date  of  the  notice. 

Harris,  the  presiding  Judge,  charged  the  jury,  that  to  make 
the  endorser  of  the  note  liable  it  was  necessary  that  the  holder 
or  his  agent  the  Notary  should  use  due  diligence  to  give  the 
endorser  notice  of  the  protest;  that  the  post  office  was  a  proper 
medium  through  which  to  send  this  noticci  where  the  endorser 
did  not  live  in  the  county,  as  in  this  case;  that  as  a  general  rule 
the  notice  should  be  sent  to  the  nearest  post  office;  but  if  not 
known,  then  the  holder  or  Notary  should  use  due  diligence  to 
learn  the  nearest  post  office,  and  to  send  the  notice  to  such  post 
office;  and  if  the  notice,  after  the  use  of  due  diligence,  was  sent 
to  a  more  distant  post  office,  yet  this  would  be  sufficient  fiotice 
to  bind  the  endorser.  The  court  further  charged  the  jury,  that 
if  the  notice  was  directed  to  a  place  where  there  was  no  post 
office,  and  where  there  had  been  none  for  six,  twelve  or  eighteen 
months  before  the  date  of  the  notice,  this  would  be  evidence  of 
a  want  of  due  diligence. 

The  jury  returned  a  verdict  for  the  defendant  A  motion  for 
a  new  trial  was  made  and  overruled,  and  the  plaintiff  appealed 
ia  error. 

Claibarpie,  for  the  plaintiff  in  error. 

Tottefh  for  the  defendant  in  error. 

Gbben,  J.  delivered  the  opinion  of  the  court. 

In  this  case  notice  of  non-payment  was  sent  to  an  endorser, 
directed  to  a  place  where  there  was  no  post  office  at  the  time. 
The  court  told  the  jury,  that  if  notice  was  directed  to  a  place 
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where  there  had  been  no  post  office  for  six,  twelve  or  eighteen 
months  before  the  date  of  the  notice,  this  would  not  be  due  dili- 
gence. We  think  this  charge  correct;  although  a  notice  direct- 
ed to  ttie  wrong  post  office  may  be  good,  if  due  diligence  have 
been  used  to  ascertain  the  right  one,  and  the  party  is  informed 
that  the  one  to  which  he  directs  it  is  the  nearest  to  the  endorser; 
yet  if  a  post  office  have  been  discontinued  as  long  as  six  or 
twelve  months,  that  fact  is  evidence  that  due  diligence  was  not 
used. 

We  are  not  prepared  to  say,  that  if  upon  diligent  enquiry  a 
party  is  informed  that  there  is  a  post  office  at  a  particular  place, 
and  directSLa  notice  Aere,  and  it  afterwards  turns  out  that  it 
hsid  been  but  rece&tly  discontinued,  such  notice  would  not  be 
sufficient.  But  the  length  of  time  the  post  office  had  been  dis- 
continued in  this  case,  furnishes  evidence  of  the  toaru  of  dili- 
gence.    Affirm  the  judgment. 


Stanly  &  Habrzs  ts.  Daily. 

The  set  of  1823,  ch.  10,  tec.  1,  bRrriog^  a  riji^ht  of  action  agaioit  the  turetiet  of  anj 
sheriff,  coroner  or  constable  in  three  jears,  if  suit  be  not  brought,  does  no<  extend  to 
the  de&nlt  of  such  officer  in  making  an  insufficient  return,  or  no  return  of  an  exe- 
cution. It  extends  onlj  to  cases  where  the  officer  by  his  return  furnishes  record  eyf- 
dence  that  the  execution  has  been  satisfied. 

Daily,  in  the  name  of  the  Governor,  instituted  an  action  of 
covenant  against  Stanly  and  Harris^  the  sureties  of  Stilbom,  a 
constable,  in  the  Circuit  Court  of  Perry  county,  on  the  3d  day 
of  January,  1842.  They  pleaded  the  statute  of  limitations, 
(act  of  1833,  ch.  10,  sec.  1,)  and  the  case  was  submitted  to  a 
jury,  Totten,  Judge,  presi^Jing,  at  the  January  term,  1843. 

The  plaintiflf  produced  the  receipt  of  the  constable,  executed 
to  W.  Shepperd,  acknowledging  the  payment  of  the  sum  of 
$80  by  Shepperd  to  him  on  a  judgment  recovered  by  plaintiff, 
Daily,  against  said  Shepperd.  This  receipt  was  dated  20th 
October,  1838.     This  was  all  the  evidence. 

The  Judge  charged  the  jury,  that  the  act  of  1823,  limiting 
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suits  against  the  sureties  of  sheriffs,  coroners  and  eonstables, 
applied  only  to  cases  where  the  officer  has  returned  the  pro- 
cess satisfied,  and  not  to  cases  of  false  or  insufficient  returns,  ( 
or  a  failure  to  return. 

The  jury  rendered  a  verdict  for  the  plaintiff,  A  motion  for 
a  new  trial  was  made,  overruled,  and  judgment  rendered,  from 
which  the  defendants  appealed. 

Pavatt^  for  plaintiffs  in  error. 

AUen^  for  defendant  in  error. 

Reese,  J.  delivered  the  opinion  of  the  court. 

This  is  an  action  of  covenant  brought  upon  a  constable's 
bond  against  his  sureties  for  the  official  default  of  their  prin- 
cipal, in  failing  to  pay  over  monies  collected  by  process  in  his 
hands.  The  defendants  pleaded  the  statute  of  limitations  of 
l82Sj  ch.  10,  sec.  1,  (Nic.  &  Car.  444,)  which  provides,  that 
when  any  execution  or  other  process  shall  be  put  in  the  hands 
of  any  sheriff,  coroner  or  constable,  and  he  shall  return  that  the 
money  is  made  on  said  execution,  ^<it  shall  be  the  duty  of  him 
entided  to  the  money  to  commence  suit  therefor  within  three 
years  after  the  end  of  the  term  of  the  court  to  which  the  execu- 
tion was  returned,  or  within  three  years  from  the  return  of  the 
execution,  should  judgment  be  had  before  a  Justice  of  the 
Peace  or  other  tribunal,  if  a  citizen  of  the  State,  and  four  years 
if  not  a  citizen  of  the  State.  And  if  thQ  person  entitled  to 
claim  the  money  made  on  said  execution,  should  neglect  or  fail 
to  proceed  in  the  time  aforesaid,  his  right  to  recover  the  same  of 
the  sureties  of  said  officers  shall  be  forever  barred.'* 

The  court  upon  the  trial,  with  regard  to  this  statute,  charged 
the  jury,  that  it  applied  to  cases  only  where  the  officer  by  his 
return  shows  the  money  to  have  been  made  on  the  process, 
and  that  it  does  not  apply  in  cases  of  failure  to  return,  or 
of  insufficient  or  false  return.  The  only  question  in  the  case 
before  us,  is  whether  this  charge  is  correct.  And  we  think  the 
construction  of  the  court  upon  the  statute,  founded  as  it  is  upon 
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its  very  word«  and  its  obvious  and  plain  meaning,  is  not  only 
beyond  all  question  correct,  but,  from  the  nature  of  the  case, 
scarcely  admits  of  aid  from  argument  or  illustration.  Before 
die  enactment  of  the  statute,  the  sureties  of  the  officers  in  ques- 
tion wereliable,.as  in  other  cases  at  common  law,  until  absolv- 
ed by  the  presumption  arising  from  the  lapse  of  time,  namely, 
sixteen  years  or  more. 

What  is  the  extent  of  the  change  made  by  the  statute? 

It  is  where  there  is  record  evidence  furnished  by  the  officer, 
the  principal  in  the  bond  himself,  that  he  has  the  money  in  his 
Imids,  and  this  evidence  has  for  three  years  been  in  the  power 
or  knowledge  of  the  plaintiff,  and  he  omits  during  all  that  time 
to  sues  he  shall  not  afterwards  sue  or  recover  from  the  sureties. 
The  siatm  upon  which  the  statutory  charge  of  laches  against 
the  plaintiff  is  based,  and  upon  which  the  bar  arises,  is  limited 
to  this,  to  wit,  the  actual  return  of  the  process  to  the  tribunal 
issuing  it  with  the  official  endorsement  thereon,  showing  the 
same  to  be  satisfied,  and  the  lapse  of  three  years  after  such  re- 
tarn  without  the  institution  of  suit. 

This  is  the  veiy  case,  and  the  only  case  put  by  the  statute, 
and  the  remedy  can  be  extended  to  no  other  case.  It  was  not 
intended  to  be,  and  ought  not  to  be.  Let  the  judgment  be  af- 
firmed. 


Fbost  vs.  Ruckbr  &  Patne. 

The  act  of  1801,  ch.  15,  giving  a  remedy  by  motion  to  snretiea  on  aay  bill,  bond,  note 
or  obligation,  against  whom  a  jodgment  may  have  been  rendered,  does  not  embrace 
(be  caee  oJT  a  snrety  for  stay  ofexecntion*  who  haa  satisfied  such  execution.  The  lia- 
bility of  a  stayor  ofexecntion,  springs  from  an  act  in  the  natore  of  a  confession  of 
judgment,  and  not  from  any  note,  bill,  bond  or  obligation. 

A  judgment  was  recovered  before  a  Justice  of  the  Peace 
against  Rucker  and  Payne.  Frost  stayed  the  execution,  and 
at  the  expiration  of  the  stay,  paid  the  money;  and  thereupon 
made  a  motion  for  judgment  against  Rucker  and  Payne  in  the 
Circuit  Court  of  Dyer  county.  Harris,  the  presiding  Judge, 
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being  of  the  optnion  that  the  court  had  no  jurisdiction  to  render 
judgment,  overruled  the  motion  and  dismissed  the  case.  The 
plaintifT  appealed. 

RaineSj  for  Frost. 

Sampson,  for  Rucker  &  Payne. 

RfiBSB,  J.  delivered  the  opinion  of  the  court. 

The  plaintiff  moved  the  Circuit  Court  for  judgment  against 
the  defendants  for  the  sum  of  fifty-nioe  dollars  and  forty-iwo 
centSi  being  the  amount  paid  by  him  as  surety  for  the  stay  of 
execution  on  a  judgment  rendered  by  a  Justice  of  the  Peace 
against  the  defendants.  The  motion  was  refused  by  the  Cir- 
cuit Court,  upon  the  ground  that  it  had  no  jurisdiction,  in  such 
a  case,  to  render  judgment  in  that  summary  manner.  And  the 
question  before  us  is,  whether  this  opinion  of  the  Circuit  Court 
is  erroneous.  We  think  it  is  not.  The  act  of  1801,  cb*  16, 
.which  gives  this  summary  remedy  to  persons  who  are  sureties 
in  any  note,  bill,  bond  or  obligation,  has  reference,  we  think, 
to  the  original  contract,  constituting  the  ground  of  liability  upon 
which  judgment  is  rendered  against  the  principal  and  his  sure- 
ty. Judgment  is  not  rendered  against  the  stayor  upon  any  note, 
bill,  bond  or  obligation,  or  other  pre-existing  liability.  The  act 
of  staying  an  execution  is  in  the  nature  of  a  voluntary  con- 
fession of  judgment.  It  is  not  within  the  words  of  the  act  of 
.1801,  ch.  16,  and  it  has  been  invariably  held,  that  these  sta- 
tutes, and  all  others  conferring  summary  remedies,  not  ac- 
cording to  the  course  of  the  common  law,  cannot,  by  construc- 
tion, be  so  amplified  as  to  embrace  cases  which,  not  falling 
within  the  words,  might  be  supposed  to  come  within  the  mean- 
ing and  object  of  the  enactment.  That  stayers  of  executions 
are  not  embraced  by  the  provisions  of  the  act  in  question,  is 
shown  by  an  act  passed  at  the  same  session  ch.  18,  releasing 
sureties,  unless  plaintiff  shall  sue,  when  notified  according  to 
that  act,  and  also  by  the  act  of  1809,  ch.  69,  authorizing  a  sure- 
ty in  "any  note,  bond,  bill  or  obligation,"  against  whom  judg- 
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meat  has  been  rendered,  to  move  for  judgment  over  against  his 
principal  upon  the  mere  grcmnd  of  the  rendition  of  a  judgment 
against  him,  and  without  payment  x)f  the  money.  It  is  obvious 
these  statutes  could  not  apply  to  sureties  for  die  stay  of  execu- 
tions; and  yet,  by  the  use  of  identical  terms,  it  would  seem  they 
were  intended  to  apply  to  all  the  classes  of  sureties  comprised 
in  the  provisions  of  the  act  of  ISOl,  ch.  15.  And,  finally,  the 
act  of  1835,  ch.  41,  sec*  1, 2  and  3,  confers  on  the  Justice  tak- 
ing the  stay,  the  power  to  render  judgment,  in  this  summary 
manner,  in  favor  of  the  surety  against  the  prindpaL  But  we 
are  aware  of  no  statute  which  confers  it  upon  the  Circuit  Court. 
We,  therefore,  a£Snn  the  judgment. 


Vanhook  vs.  SxoaY  et  aU* 

1.  A  house  was  occupied  u  a  tchool  hoase  bj  cooient  of  Slorj*  who  daimed  the  right 
to  the  pofMMion  of  the  land  oa  which  it  was  situated.  Before  the  terminatioo  of  the 
school,  Vanhook  took  possession  of  the  house,  declaring  that  if  any  person  attempted 
to  dispossess  him,  he  would  shoot  him :  Held,  that  this  was  a  forcible  entry  and  de- 
taliier;  and  if  held  after  the  teimination  of  the  school»it  waa  a  forcible  detainer  of 
the  premisea  of  Stoiy.  for  which  the  writ  lies. 

%,  Vanhook  forcibly  took  possession  of  a  school  bouse.  Story  who  claimed  the  right 
to  the  possession,  and  who  was  forcibly  dispossessed,  said  if  Vanhook  had  Carter's 
right,  be  had  a  right  to  the  poasesion,  but  that  he  did  not  believe  tbathe  had  Carter's 
right.  Vanhook  proved  that  he  had  Carter's  'right :  Held,  that  these  facts  did  not 
establish  the  assent  of  Story's  mind  to  Vanhook  taking  possesBion;  and  if  the  poi- 
aeassoB  was  taken  without  such  assent,  it  was  forcible  and  unlawful. 

On  the  8th  day  of  April,  1842,  Story's  heirs  filed  their  peti- 
tion in  the  office  of  the  Clerk  of  the  Circuit  Court  of  Madison 
county,  against  Vanhook.  This  petition  states,  that  they  are 
the  owners  of  a  certain  tract  of  land,  which  is  described  by 
metes  and  bounds,  lying  in  Madison  county,  10th  district,  range 
1,  section  10.  They  state,  that  Vanhook  was  guilty  of  a  forci- 
ble entry  upon  the  land,  and  then  unlawfully  detained  it.  That 
they  were  in  possession  of  it  at  the  time  of  the  forcible  entry 
and  unlawful  detainer,  and  request  the  issuance  of  process 
against  Vanhook. 

A  summons  was  issued,  and  defendant  notified  to  appear 
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and  answer.  He  appeared  and  pleaded  not  guilty.  The 
issue  was  submitted  to  a  jury  at  the  August  term,  1842,  Read, 
Judge,  presiding,  and  a  verdict  returned,  that  the  defendant 
was  guilty  of  an  unlawful  detainer.  A  motion  was  thereupon 
made  for  a  new  trial  by  defendant,  which  was  overruled,  judg- 
ment rendered,  and  defendant  appealed. 

The  facts  of  the  case,  and  charge  of  the  court,  are  stated  in 
the  opinion  of  the  court. 

McLanahan  and  ScurtocJc,  for  the  plaintiffs  in  error. 

OUbsj  EweU  and  McLeUan,  for  the  defendants  in  error. 

This  in  an  action  for  a  forcible  detainer,  brought  by  the  Story s 
against  the  plaintiff  in  error,  Vanhook.  It  appeared  in  evi* 
dence,  that  the"  premises  had  been  long  in  the  possession  of 
the  father  of  the  plaintiffs  below;  that  he  had  agreed,  verbally, 
to  let  the  neighborhood  have  an  acre  of  his  land  for  a  school 
house,  and  that  a  house  was  built,  and  a  school  taught  therein. 
The  plaintiffs,  after  the  death  of  their  father,  refused  to  ratify 
the  contract,  and  requested  the  patrons  of  the  school  to  remove 
the  school  to  some  other  place,  but  afterwards  agreed  to  permit 
the  school  to  continue  for  the  time.  After  the  teacher  had  dis- 
missed the  school  on  Thursday  evening,  having  fastened  the 
door  by  putting  a  bench  against  it,  the  plaintiff  in  error  drove 
his  wagon  up  to  the  door  of  the  school  house,  took  out  his  goods 
and  placed  them  in  the  house,  and  with  his  family  took  pos- 
session thereof.  He  declared  that  day,  that  he  would  shoot 
any  one  who  should  attempt  to  put  him  out,  and  he  continued 
in  possession  until  this  suit  was  brought.  The  defendant  prov- 
ed, that  on  Friday  evening,  while  he  was  in  possession  of  the 
house,  Otey  Story,  one  of  the  plaintiffs,  said  to  Vanhook,  that 
his  father  never  denied  that  Martha  Carter  had  a  right  to  the 
land,  and  that  if  Vanhook  had  her  right,  he  had  a  right  to  come 
in,  but  he  did  not  believe  he  had  her  right.  The  defendant 
read  in  evidence  a  deed  of  quit  claim  from  Martha  Carter  for 
the  land,  including  the  house  in  question. 

The  court  charged  the  jury  in  substance,  that  if  the  land  was 
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occupied  as  a  school  house,  it  would  be  in  possession  of  the 
teacher,  and  not  of  the  Storys,  and  that  while  thus  possessed  a 
forcible  entry  into  it  would  not  entitle  the  Storys  to  recover  for 
a  forcible  entry;  but,  that  if  upon  the  termination  of  the  school, 
the  pkdntifis  were  entided  to  possession,  and  the  defendant 
continued  to  hold  the  possession  against  their  will,  in  such  way 
as  that  their  possession  could  not  be  regained  without  a  breach 
of  die  peace,  he  would  be  guilty  of  a  forcible  detainer;  and  that 
written  notice  to  him  to  quit  was  not  necessary.  The  jury 
found  the  defendant  guilty,  and  he  appealed  to  this  court. 

It  is  now  insisted  for  the  plaintiff  in  error,  that  Vanhook  was 
in  possession  by  the  consent  of  the  Stores  claiming  title  for 
himself,  and  that  they,  therefore,  cannot  dispossess  him.  But 
the  facts,  as  set  forth  in  this  record,  do  not  justify  the  conclu- 
sion, that  the  Storys  either  consented  that  Vanhook  should  iake 
possession,  or  that  he  might  retain  such  possession  after  it  had 
been  taken. 

There  is  no  question  as  to  the  violence  and  force  employed 
by  Vanhook,  to  obtain  possession  of  the  school  house.  But  it  is 
said  Story  afterwards  agreed  that  he  was  rightfully  in  posses- 
sion, when  he  said  he  had  never  disputed  Martha  Carter's  right, 
and  that  if  "Vanhook  had  her  title,  he  had  a  right  to  the  pos- 
session, but  that  he  did  not  believe  Vanhook  had  her  right."  It 
is  supposed  that  this  declaration,  coupled  with  the  facts  that  Van- 
hook had  acquired,  by  quit-claim  deed,  MarthaCarter's  interest 
in  the  land,  establishes  the  assent  on  the  part  of  Story  to  the 
rightful  possession  of  Vanhook.  But  this  is  a  mistaken  infer- 
ence fit>m  these  facts.  Now,  although  one  of  the  Storys  said, 
that  Martha  Carter  had  a  right  to  the  possession,  and  that  if 
Vanhook  had  her  tide,  he  had  such  right,  yet  he  added,  that  he 
did  not  believe  Vanhook  had  Martha  Carter's  right.  He  plain- 
ly here  disputes  Vanhook's  right  to  the  possession,  upon  the 
ground,  that  he  did  not  believe  Martha  Carter's  right  was  vest- 
ed in  him;  and  though  Vanhook  might  show  that  Story  was 
mistaken  still  the  proof  of  such  mistake  would  not  change  the 
state  of  Story's  mindy  and  make  it  assent  to  a  proposition,  in  re- 
lation to  which  he  had  expressed  the  strongest  dissent. 

We  think  the  jury  were  fully  justified  in  finding  Vanhook 
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guilty  of  a  forcible  detainer;  and  as  there  is  no  error  in  the 
charge  of  the  court,the  judgment  must  be  affirmed. 


Williams  vs.  Lowe. 

1.  A  contract  of  lale  made  bj  a  fraudulent  Teodorand  fraudulent  vendee,  binds  the 
parties,  and  yests  the  title  to  the  property  sold  in  the  vendee.  The  ttatute  of  frauds 
makes  the  contract  void  as  to  the  creditors  of  vendor  only. 

2.  The  lien  of  a  JE. /a.  does  not  bind  goods,  the  title  of  which  is  not  in  the  execution 
^  debtor,  and  as  a  ftonajStfepurc  baser  from  a  fraudulent  vendee,  takes  the  property  dis- 
charged of  the  operation  of  the  sutute  of  fraodsi  the  lien  of  a  ^./a.  caqnot  attach 
to  it  upon  the  assumption  that  it  continued,  by  the  statute  of  frauds,  the  property 
of  the  original  fraudulent  vendor. 

Trover  for  a  horse  by  Lowe  against  Williams,  in  the  Circuit 
CJoifrt  of  Obion.  Plea  not  guilty,  and  issue.  It  was  submit- 
ted to  a  jury  at  the  June  term,  1842,  Harris,  Judge,  presiding. 
Verdict  for  the  plaintiff  for  $40.  There  was  a  motion  for  a  new 
trial  overruled.  Judgment  rendered  on  the  verdict,  and  the 
defendant  appealed.  All  the  material  facts  and  the  charge  of 
the  Judge  are  set  out  in  the  opinion  of  the  court. 

Rainesy  for  the  plaintiff  in  error. 

Harris^  for  the  defendant  in  error. 

Grben,  J.  delivered  the  opinion  of  the  court. 

This  is  an  action  to  recover  the  value  of  a  horse.  The  de- 
fendant in  error  traded  the  horse  in  January,  1843,  with  one 
Stephen  Campbell,  who  was  in  possession  of,  and  claimed  title 
to  this  property.  The  horse  was  levied  on  as  the  property  of 
Archibald  Campbell,  by  virtue  of  an  execution  in  favor  of  Wm. 
W.  Brown  against  him  for  $52  39i,  tested  of  the  October  term, 
1841,  of  the  Obion  Circuit  Court,  and  issued  the  11th  of  No- 
vember, 1841.  The  horse  was  sold  the  11th  February,  1842. 
Evidence  was  introduced,  conducing  to  prove  that  the  horse 
belonged  to  Archibald  Campbell,  and  that  he  had  given  or  sold 
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him  to  his  son  Stephen  Campbell,  to  defraud  Iiis  creditors,  and 
that  at  the  time  Lowe  traded  with  Stephen  Campbell  for  the 
horse,  he  was  liable  to  be  seized  by  virtue  of  Brown's  execu- 
tion as  the  property  of  Archibald  Campbell. 

The  court  charged  the  jury ,  ''that  if  the  creditor  neglected  to 
have  the  property  seized  while  in  the  possession  of  Stephen 
Campbell,  he  could  not  reach  it  in  the  hands  of  a  third  person, 
if  that  person  was  an  innocent  purchaser,  and  had  no  partici- 
pation in  the  fraud,  if  any  existed."  We  think  the  court  stated 
the  law  correctly  on  this  point.  It  is  not  contended  that  the 
property  is  liable  in  the  hands  of  an  innocent  vendee,  by  virtue 
of  the  statute  of  yrai^,  although  it  may  have  been  purchased 
from  a  frauduleht  vendee;  but  it  is  insisted  that  the  horse,  by 
reason  of  the  fraud  between  the  father  and  son,  is  to  be  re- 
garded as  the  property  of  Archibald  Campbell,  and  as  the  ex- 
ecution was  a  lien  on  his  goods  from  its  teste,  that  lien  operated 
on  this  horse  as  though  Stephen  Campbell  had  no  claim  to  him, 
and  consequently  overreached  any  right  the  plaintiff  could  ac- 
quire from  Stephen  Campbell.  This  proposition  cannot  be 
maintained*  The  contract  between  a  fraudulent  vendor  and 
vendee,  is  good  as  to  themselves^  and  vests  the  title  to  the  proper- 
ty in  the  vendee.  The  statute  of  frauds  makes  the  sale  void  as 
to  creditors,  but  there  is  no  lien  upon  goods,  the  title  to  which 
is  in  other  persons  than  the  execution  debtor,  although  that  title 
may  be  divested  in  favor  of  creditors  by  force  of  the  statute  of 
frauds;  consequently  if  the  fraudulent  vendee  sell  to  a  bona  fide 
purchaser,  as  he  takes  the  property  discharged  of  the  operation 
of  the  statute  of  frauds,  no  lien  can  attach  to  it  upon  the  as- 
sumption that  it  wus  by  the  statute  of  frauds  the  property  of 
the  original  fraudulent  vendee. '  But  the  judgment  must  be  re- 
versed, because  the  evidence  in  the  bill  of  exceptions,  does  not 
show  that  WiUiams,  though  plaintiff  in  error,  has  any  connec- 
tion with  the  horse:  his  name  is  not  mentioned  or  alluded  to  in 
the  proof,  and  it  is  stated  that  the  bill  of  exceptions  contained 
all  the  evidence.    Let  the  judgment  be  reversed* 
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1,  Tbe  act  of  1829*  ch.  11,  tec.  1,  gives  to  the  Bheriff  a  remedy  by  motion  against  hia 
deputy  and  sureties,  upon  ten  days  notice,  when  he  shall  have  **become  liable  to  pay 
money  for  the  default  or  misconduct  of  his  deputy  :**  Held,  that  a  just  construction 
of  this  act  requires  that  the  default  or  misconduct  of  the  deputy  should  be  judicially 
ascertained  before  the  sheriff  shall  have  his  remedy. 

3.  A  notice  given  before,  default  ascertained,  is,  therefore,  premature;  but  if  the  depu- 
ty appear  after  judgment  is  rendered  against  the  sheriff,  the  court  would  be  author- 
ized then  to  render  judgment  against  the  deputy* 

This  is  an  appeal  in  error  from  the  Circuit  Court  of  Perry 
county,  where  judgment  was  rendered  by  motion,  (Totten, 
Judge,)  presiding,  against  Patterson,  deputy  sheriff,  and  his 
surety. 

Pavaitj  for  Patterson. 

Allen,  for  Coleman. 

Reese,  J.  delivered  the  opinion  of  the  court. 

Coleman  was  sheriff  of  Perry  county,  Wm.  Patterson  was 
his  deputy;  and  to  indemnify  the  sheriff  as  to  his  official  con- 
duct, had  entered  into  bond  with  Robert  C.  Patterson  as  his 
surety.  An  execution  at  the  suit  of  the  Bank  of  Tennessee 
came  into  the  hands  of  the  deputy  sheriff,  upon  which  he  re- 
turned, merely,  not  satisfied.  For  this  insufficient  return  the 
Bank  served  Coleman,  the  principal  sheriff,  with  notice,  that  it 
would  move  against  him  at  the  January  term,  1843,  of  the  Cir- 
cuit Court  of  said  county.  Upon  being  served  with  said  no- 
tice, and  before  the  meeting  of  said  court  or  the  rendition  of  any 
judgment  against  him,  Coleman  caused  notice  to  be  served  up- 
on Patterson  and  his  surety,  that  at  the  next  term,  and  upon 
the  same  ground,  he  would  move  against  them  for  a  judgment 
for  the  amount  of  the  Bank's  execution.  Judgment,  on  motion, 
was  rendered  in  favor  of  the  Bank  against  Coleman,  and  on 
the  same  day,  subsequently,  there  was  judgment  rendered  in 
favor  of  Coleman  against  the  Pattersons,  which  recited  the  pre- 
ceding facts,  and  especially  the  rendition  of  the  judgment 
against  Coleman  on  that  day.     The  Pattersons  appeared  by 
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I  their  attorney,  and  resisted  the  motion;  and  the  question  here 

I  is,  was  the  judgment  against  them  correct?     The  aCt  of  1829, 

ch.  11,  sec.  1,  (N.  &  C-  670,)  gives  to  the  sheriff  the  remedy 
by  motion  against  his  deputy  and- the  surety,  upon  ten  days 

I  notice,  when  he  "shall  have  paid  money,  or  become  liable  to 

pay  money  for  the  default  or  misconduct  of  the  deputy.'* 
What  is  the  proper  construction  of  this  act  of  the  legislature? 
Does  it  require  this  default  or  misconduct  of  the  deputy,  and 
theliabilityof  the  principal  sheriff  therefor,  to  have  been  judi- 
cially ascertained  and  determined  before  the  sheriff  shall  have 
bis  remedy  by  motion  against  the  deputy.     We  are  clearly  sat- 

^  isfied  that  it  does.     It  could  never  have  been  the  intention  of  the 

legislature,  in  the  absence  of  all  proceeding  against  the  principal 
sheriff,  and  when  none  might  ever  take  place,  to  permit  him  to 
move  against  the  deputy  for  any  default  which  he  might  be 
^  able  to  discover.  The  object  was  to  give  him  a  prompt  and 
speedy  remedy  for  his  indemnity.  But  to  entide  him  to  this 
indemnity,  it  must  have  been  judicially  determined  that  he  was 
liable  for  the  default  or  misconduct  of  the  deputy.  The  notice 
then  in  this  case  was  prematurely  given;  and  but  for  the  ap- 
pearance of  the  defendants  the  court  would  not  have  had  juris- 
diction to  pronounce  judgment  But  as  the  defendants  did  ap- 
pear, rendering  ike  notice  immaterial  and  unnecessary,  and  as 
at  the  time  of  the  judgment,  as  the  judgment  itself  recites,  there 
had  been  judgment  against  the  principal  sheriff,  and  his  liabili- 
ty for  the  default  and  misconduct  of  the  deputy  was  then  judi- 
cially determined,  we  are  of  opinion  that  the  judgment  in  this 
case  must  be  allowed  to  stand.    And  we,  therefore,  a&m  the 

same. 

9 
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1 .  Morgan  conrejred,  with  coreoanti  of  seiun,  and  right  to  conTej,  a  certain  tract  of 
land,  to  which  he  had  onlj  a  bond  for  title.  At  the  time  of  BaJe  and  conveyance  he 
did  not  communicate  this  fact  to  the  vendee:  Held,  that  good  faith  required  that  he 
should  have  informed  the  vendee  of  this  fact,  and  the  suppression  of  it  amounted  to  a 
fraud  on  the  vendee. 

2.  A  covenant  of  aeinn  made  bj  one  who  has  oo  title,  givea  a  right  of  actiop  so  toon 
as  the  covenant  Is  made,  and  no  eviction  as  in  covenants  of  warranty  is  necessary ; 
where  the  vendor  is  insolvent,  a  court  of  Chancery  will  enjoin  the  collection  of  the 
purchase  money.  *- 

S.  When  a  note  was  delivered  over  without  cndonenient  In  discharge  of  a  pre-existing 
debt,  a  promise  made  to  the  holder  to  pay  it,  made  in  ignorance  of  the  failure  of  the 
consideration  thereof,  does  not  bind  the  maker. 

This  bill  was  SXed  in  the  Chancery  Court  at  Sommerville, 
by  Ingram  against  H.  &  J.  H.  Morgan  and  Garrett,  to  obtain 
a  perpetual  injunction  against  the  enforcement  of  a  judgment. 

One  Rivers,  as  administrator  of  Tyree  Rhodes,  deceased, 
sold  a  tract  of  land  to  H.  &  J.  H.  Morgan,  and  gave  them  a, 
bond  for  title  when  the  purchase  money  should  be  paid.  The 
Morgans  paid  a  portion,  leaving  the  sum  of  $1000  unpaid.  In 
this  state  of  the  title  and  of  the  progress  of  payments,  they  sold 
the  land  to  complainant.  They  gave  him  a  deed  which  con- 
tained t^ovenants  of  seizin,  of  right  to  convey,  and  of  general 
warranty,  and  he  took  possession  of  the  land.  The  Morgans 
did  not  communicate  to  Ingram  the  fact,  that  4hey  had  nothing 
hut  a  bond  for  title,  or  that  there  was  a  balance  of  $1000  of  the 
purchase  money  unpaid;  nor  does  it  appear  that  Ingram  was 
aware  of  these  facts.  The  Morgans  bdng  indebted  to  Garrett, 
delivered  to  him  one  of  the  notes,  without  endorsement,  in  dis- 
charge of  the  debt  Ingram  was  notified  by  Garrett,  that  he 
had  taken  the  note.  Ingram  in  ignorance  still  of  the  state  of 
the  title,  and  of  the  non-payment  of  part  of  the  purchase  money, 
paid  a  portion  of  the  note  to  Garrett,  and  promised  to  pay  the 
balance:  subsequently  ascertaining  the  facts,  he  refused  to  pay 
the  balance.  The  Morgans  had  become  totally  insolvent. 
Garrett,  thereupon,  instituted  a  suit  in  the  Circuit  Court  of 
Hardeman  county  against  Ingram  in  the  name  of  H.  &  J.  H. 
Morgan,  for  his  use.  A  judgment  was  rendered  against  Ingram 
for  the  sum  of  $800,  and/,  fa.  issued. 

Ingram  filed  this  bill  in  February,  1839,  against  Garrett  and 
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Morgans.  It  was  answered  by  J.  H.  Morgan  and  Garrett. 
Replications  were  filed  and  proof  taken.  In  addition  to  the 
above  stated  facts,  it  appeared  that  the  land  belonged  to  T jree 
Rhodes,  and  that  he  dying  intestate  the  land  descended  to  his 
heirs;  that  Rivers  married  one  of  the  daughters  of  Rhodes,  and 
had  sold  the  land  to  the  Morgans  and  taken  the  notes  payable 
to  the  administrators  of  Rhodes;  that  the  administrators  of 
Rhodes  had  obtained  judgment  on  one  of  the  notes  against  the 
Morgans,  and  execution  having  been  returned  unsatisfied,  a  bill 
was  filed  by  them  to  subject  the  land  to  sale  for  the  satisfaction 
of  the  unpaid  balance  of  the  purchase  money,  and  offering  a 
deed  when  the  money  should  be  paid. 

The  cause  came  on  to  be  heard  before  Chancellor  McCam- 
bell,  at  the  November  term,  1842.  He  perpetuated  the  injunc* 
tion  which  had  been  previously  ordered.  The  defendant  Gar- 
rett appealed. 

H.  Q.  Smith,  for  complainant. 

fV.  T.  Braum,  for  defendant. 

RbssBj  J.  delivered  the  opinion  of  the  court. 

Ingram  purchased  of  Morgan  a  tract  of  land,  and  took  from 
him  a  deed  of  conveyance,  with  covenants  of  seizin,  title  to  con- 
vey, and  general  warranty »  and  be  went  into  possession.  At 
the  time  of  the  sale  Morgan  had  no  tide,  except  a  bond  from 
one  Rivers,  whose  wife  was  one  of  the  heirs  of  one  Rhodes, 
(these  heirs  being  owners  of  the  land,)  and  Morgan  did  not  com- 
municate to  complainant,  that  he  had  no  title,  or  a  title  so  de^ 
fective  as  almost  to  amount  to  no  tit^e*  Rivqrs  is. dead,  and 
more  than  a  thousand  dollars  of  the  consideration  firom  Morgan 
to  the  administrators  is  unpaid,  and  legal  proceedings  to  subject 
the  land  to  the  payment  of  it  have  been  commenced.  Morgan  is 
utterly  insolvent.  The  last  of  the  price  or  consideration  to  be 
paid  by  Ingram  to  Morgan  is  a  note,  which  Morgan  passed  by 
delivery,  and  without  endorsement,  to  Garrett,  in  payment  of  a 
precedent  debt.    Upon  this  note  Morgan,  for  the  use  of  Garrett, 
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has  obtained  a  judgment  at  law,  and  this  bill  is  filed  to  enjoin 
that  judgment*  And  the  first  enquiry  is,  whether  complainant, 
as  against  Morgan,  is  entitled  to  relief  in  equity?  and  we  think 
he  is;  1st.  The  confidence  between  vendor  and  vendee  re- 
quires where  such  defects  of  title  as  those  of  the  case  before  us 
existed  at  the  time  of  the  sale,  that  they  should  be  stated  by 
the  vendor  to  the  vendee,  and  the  siippression  of  them  amounts 
to  fraud.  2ndly.  Upon  the  covenants  of  seizin  and  title  to 
convey,  Ingram  has  a  present  and  active  right  of  action  at  law 
against  Morgan  for  breaches  of  those  covenants  of  the  deed,  and 
he  could  not  fail  to  recover  to  the  extent  of  the  unpaid  considera- 
tion due  to  the  administrators.  This  indeed  would  repel  him  from 
a  Court  of  Chancery,  but  that  Morgan  is  admitted  to  be  utterly 
insolvent,  and  a  judgment  against  him  would  be  worthless. 
This  differs  from  a  covenant  of  warranty,  where  there  is  no  pre- 
sent right  of  action,  and  can  never  be  till  eviction,  which  may 
never  take  place;  and  where,  therefore,  a  Court  of  Chancery  will 
grant  no  relief  against  the  payment  of  the  consideration,  on  the 
joint  grounds  of  a  defect  of  title,  and  the  insolvency  of  the  vendor. 
Does  Garrett  stand  in  a  better  situation  than  Morgan  in  the  pre- 
sent case?  We  are  of  opinion  that  he  does  not;  he  received 
the  note  in  payment  of  a  pre-existing  debt,  and  without  endorse- 
ment. He  has  not  the  legal  title  to  the  note,  and  did  not  receive 
it  in  the  due  course  of  trade.  There  is  no  principle  of  public 
commercial  pohcy  to  come  in  aid  of  his  claim,  and  the  circum- 
stances under  which  he  took  the  note  are  not  identical  with  those 
set  forth  in  the  case  o^  Ingram  vs.  Vaderiy  (3d  Hump.  51.)  so  as 
to  repel  the  complainant  from  setting  up  his  equity  as  against 
him.  The  promises  he  made  to  pay,  in  ignorance  of  his  con- 
dition with  regard  to  title,  will  not  prevent  him  from  resisting 
the  payment  of  the  note.  So  far  as  Garrett  has  any  equity,  it 
is  founded  upon  the  satistaction  of  his  pre-existing  debt  against 
Morgan,  and  he  has  no  legal  title.  Ingram's  equity  is  prior  in 
point  of  time,  and  must  prevail  in  point  of  right.  Let  the  de- 
cree of  the  Chancellor  be  aflSrmed. 
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Bbowning  vs.  Jones. 

The  first  day  of  the  term  is  the  return  day  of  execution!. 

This  is  an  action  of  debt  brought  by  Mary  A.  Browning,  an 
infant,  by  her  next  friend  L.  Browning,  in  the  Circuit  Court  of 
Haywood  county,  on  the  30th  day  of  May,  1840,  against  Jones, 
sheriff  of  Haywood  county.  Plea  nil  debetj  and  issue.  It  was 
submitted  to  a  jury  at  the  October  term,  1840,  Read,  Judge, 
presiding. 

It  appeared  that  at  the  June  term,  1838,  Mary  A.  Browning, 
by  her  next  friend,  L.  Browning,  recovered  a  judgment  in  the 
Circuit  Court  of  Haywood  county,  for  the  sum  of  $6046  against 
R.  Hightower,  and  that  on  the  6th  day  of  August,  1838,  an 
affidavit  having  been  made  in  accordance  with  the  then  exist- 
ing law,  a  ca.  m.  issued  against  Hightower.  It  came  to  the 
hands  of  Jones  on  the  same  day.  Hightower  was  not  in  Hay- 
wood county  from  March  1838,  till  the  first  Monday  in  October, 
1838,  and  on  Tuesday  after,  to  wit,  the  second  day  of  the  Oc- 
tober term,  to  which  term  the  writ  was  returnable,  Jones  ar- 
rested him.  The  writ  was  returned  with  the  following  en- 
dorsement thereon: 

"Executed  by  taking  Robt.  Hightower  and  deliveriug  him 
up  to  the  Circuit  Court  of  Haywood  county,  at  the  October 
term,  1838;  say  second  day.  Eas.  Jones,  Shff." 

It  appears  that  Hightower  was  arrested  on  Tuesday  morn- 
ing, and  that  on  the  evening  of  that  day  he  was  walking  at 
large,  not  in  the  custody  or  control  of  any  one;  and  that  on 
Wednesday,  the  3rd  day,  he  filed  a  schedule  of  debts  due  him, 
and  effects,  and  took  the  oath  of  insolvency,  and  was  ordered 
to  be  discharged  from  custody. 

The  Judge  charged  the  jury,  that  the  first  day  of  the  term 
was  the  return  day,  and  that  an  arrest  made  on  the  second  day 
of  the  term  to  which  it  was  returnable,  was  an  illegal  and  void 
act. 

The  jury  returned  a  verdict  for  the  defendant.  The  plain- 
tiff moved  the  court  for  a  new  trial,  which  was  overruled  and 
judgment  rendered.     The  plaintiff  appealed. 
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This  case  was  argued  by  Mr.  ToiteUj  for  plaintiff;  and  by 
fV.  T.  Broum^  Strotliery  Loving  and  McLanahan^  for  the  de- 
fondant* 

Reese,  J.  delivered  the  opinion  of  the  court. 

This  is  an  action  brought  to  recover  the  amount  of  an  execu- 
tion of  capias  ad  respondendum,^  for  the  alledged  escape  of  the 
prisoner  arrested  thereon.  The  case  at  the  last  term  of  the 
court  was  fully  argued  upon  the  general  questions,  whether  the 
facts  shown  in  the  record  constituted  an  escape,  and  whether 
in  this  form  of  action  the  defendant,  if  an  escape  took  place, 
should  be  held  liable  for  the  full  amount  of  the  execution,  or 
could  be  permitted,  by  showing  the  insolvency  of  the  prisoner 
or  other  facts,  to  reduce  the  recovery  of  the  plaintiff  to  the  actual 
injury  or  damage  sustained  by  the  plaintiff  on  account  of  the 
wrongful  acts  or  omissions  of  the  defendant.*  Thexourt  was 
fully  satisfied  on  all  these  questions,  that  the  law  was  with  the 
plaintiff  in  error.  And  the  question  for  the  consideration  of  the 
court  is,  upon  the  validity  of  the  arrest;  it  appearing  that  it  had 
been  made  on  the  second  day  of  the  term  to  which  the  pro- 
cess was  returnable,  or  on  Tuesday. 

The  act  of  1794,  ch.  1,  sec.  10,  and  of  1S03,  seeming  satis- 
factorily to  establish,  that  the  second  day  of  the  term  was  the 
return  day  thereof;  and  this  court  haying,  in  the  case  of  Va- 
Imtine  vs.^  Coolyt  authoratively  decided  that  such  was  the  prop- 
er construction  of  said  acts;  and  that,  therefore,  the  vigor  and 
efficiency  of  the  process  continued  to  exist  throughout  the  re- 
turn day;  that  question,  too,,  might  have  appeared  to  be  free 
from  doubt,  but  the  act  of  1833,  ch.  43,  was  brought  to  the  no- 
tice of  the  court  The  act  is  printed  in  the  revisal  of  Car.  & 
Nic.  p.  114,  under  the  head  of  Attorney  General,  and  not  un- 
der that  of  sheriff,  or  process  of  any  sort,  and  entirely  escap- 
ed the  notice  of  counsel  and  court  at  the  time  of  the  argument 
and  discussion  of  the  case  of  Valentine  vs.  Cooly^  1  Hump.  38. 
The  case  was,  therefore,  continued  till  the  present  term  of  the 
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APRIL  TERM,  1843.  71 

court,  in  order  that  the  eflfect  and  operation  of  the  act  of  1833, 
upon  the  former  statute,  regulating  the  return  of  process  might 
be  again  argued  and  considered.  This  has  been  fully  done  at 
the.present  term.  Statutes  are  repealed  or  changed,  in  whole 
or  in  part,  by  subsequent  statutes,  when  the  latter  refering  to 
them  in  terms,  declares  the  repeal  or  change,  and  the  extent  of 
it;  or,  when  the  provisions  of  the  subsequent  statutes,  in  their 
operation  and  efiect,  are  inconsistent  with,  or  repugnant  to  )he 
unchanged  or  unmodified  operation  and  eSect  of  such  former 
statutes.  In  this  latter  case,  sQch  former  statutes  are  repealed, 
or  changed  or  modified  by  the  necessary~implication  of  an  ex* 
press  intention  on  the  part  of  the  legislature  to  compass  that 
end,  to  the  extent,  and  in  those  particulars  only,  in  which  such 
inconsistencies  or  repugnancy  exist;  and  this,  even,  without 
any  reference  to  such  former  statutes,  or  any  express  declara- 
tion to  that  purpose.  This,  we  are  of  opinion,  is  the  efiect  of 
the  act  of  1838,  ch.  43,  upon  the  former  statute,  so  far  as  re- 
lates to  the  second  day  of  the  term  being  the  return  day  of  the 
process.  It  will  be  remembered,  that  the  case  of  Valentint  vs. 
Cochfy  determines  as  a  principle,  and  there  was  nothing  new  in 
the  principle,  that  returnable  process  on  the  day  of  its  return, 
whatever  day  that  might  be,  would  retain  through  the  whole  of 
that  day  all  its  vigor  and  vitality.  It  was  not  fmctus  officio 
till  the  end  of  that  day.  But  the  act  of  1833,  ch.  43,  sec.  1» 
declares  it  to  be  the  duty  of  the  diflFerent  Attorneys  General  in 
this  State  on  the  second  day  of  each  and  every  term  of  the 
County,  Circuit  and  Supreme  Courts  held  within  his  district, 
to  call  upon  the  Clerks  of  said  courts  for  their  execution  dockets, 
and  if  it  shall  appear  that  an  execution  has  been  placed  inthe 
hands  of  any  sheriff*,  upon  which  any  State  tax,  &;c.  &c.;  and  if 
it  shall  appear  that  he  has  failed  to  return  the  same,  it  shall  be 
the  duty  of  the  court  to  render  judgment,  &c.  And  the  3d  sec- 
tion provides,  that  if  the  clerk  shall  fail  to  exhibit  his  execution 
docket  when  called  on  as  above,  he  shall  forfeit,  &c.,  fifty  dol- 
lars. From  the  general  view  of  the  first  section,  it  would  ap- 
pear lo  have  been  the  object  of  the  legislature  to  provide  this 
summary  remedy  on  behalf  of  the  State  or  county  with  refer- 
ence to  State  tax,  fines,  oommon  school  funds,  or  other  revenue; 
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but  it  would  seem  far  from  certain,  that  in  the  concoction  of  the 
section  such  interpolations  did  not  take  place,  as  to  make  it  the 
official  duty  of  the  Attorney  General  to  embrace  all  claims  for 
cost  and  debt  of  private  individuals,  which  happened  to  be 
associated  with  those  fiscal  demands  of  the  State  or  county. 
Bu  this  as  it  may,  the  State  tax  may  be  an  incident  to  every  ex- 
ecution; every  court  is  embraced.  County,  Circuitand  Supreme, 
and  every  term  of  every  court,  and  every  Attorney  General,  in 
the  ample  scope  of  the  law.  The  Attorney  General  must  call 
on  the  second  diay  for  the  docket;  the  docket  must  then  be 
made  out  to  show  the  sherifTs  default;  he  is  in  default,  if  before 
that  time  he  has  not  returned  his  execution;  and  it  is  the  duty 
of  the  court  thereon  to  give  judgment.  All  these  provisions 
are  entirely  repugnant  to  the  idea,  that  at  this  identical  time, 
while  the  Attorney  General  and  the  court  are  thus  ascertaining 
the  previous  default  and  consequent  liability  of  the  sheriff,  he 
has  all  his  executions  in  his  hands  in  full  life  and  vigor.  This 
cannot  be  so.  The  second  day  of  the  term,  when  all  these 
events,  according  to  law,  may  and  must  happen,  cannot  be  the 
return  day  of  the  writ.  The  day  before  must  be  necessarily 
the  return  day  of  the  process,  and  the  last  day  of  its  vitality. 
It  is  difficult  to  imagine  a  stronger  instance  of  the  repeal  or 
modification  of  a  former  law  by  necessary  implication.  We 
are  of  opinion,  therefore,  that  the  judgment  in  this  case  be  af- 
firmed. 


Saunders  &  Martin  vs.  Harris. 

A  aberiff  or  cooitable  is  authorized  to  demand  a  bond  of  inderanitj  from  plaintiff  in  ex- 
ecQtion  before  levy,  in  all  ca«et  of  diipnted  tide  to  property;  and  if  it  be  not  given, 
he  may  retorn  the|^.^.  no  property  found.  He  is  not  bound  to  take  the  responsi- 
bility of  judging  of  title  in  any  case,  where  it  is  disputed. 

Saunders  &  Martin,  partners,  instituted  an  action  on  the  case 
against  Harris,  sheriff  of  Hardeman  county,  for  a  false  return. 
The  defendant  pleaded  not  guilty,  and  the  case  was  submitted 
to  a  jury  at  the  May  term,   1842,  Dunlap,  Judge,   presiding. 
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Martin  &  Saunders  recovered  a  judgment  against  GaUaher, 
King  and  others  in  the  Circuit;  Court  of  Wayne  county;  ji.  fa. 
issued,  and  was  placed  in  the  hands  of  Harris,  sheriff  of  Har- 
deman, in  which  county  King  resided.  On  the  d^  after  the 
fi.  fa.  came  to  the  hands  of  the  sheriff,  Eang  with  the  view  of 
securing  other  creditors,  gave  them  a  deed  of  trust  on  his  pro- 
perty. Harris  addressed  them  a  letter,  informing  them  of  his 
wish  to  have  a  bond  of  indemnity  executed  before^  he  levied. 
It  does  not  appear  that  any  bond  was  executed,  and  Harris  re- 
turned the  execution  '<no  property  found." 

The  Judge  charged  the  jury,  that  where  there  was  a  deed  of 
trust  on  property  of  defendant  in  execution,  the  sheriff  had  a 
right  to  require  a  bond  of  indemnity  before  levy,  whether  that 
deed  of  trust  was  executed  before  the  fi,.  fa.  came  to  his  hands 
or  afterwards,  unless  he  had  an  opportunity  to  levy  the  fi.  fa. 
before  the  deed  was  made. 

The  jury  returned  a  verdict  for  the  defendant  The  plain- 
tiffs moved  the  court  for  a  new  trial,  which  wag  overruled,  and 
judgment  rendered.    The  plaintiflfs  appealed. 

Barn/i  for  the  plaintiffs.  This  is  an  action  on  the  case, 
brought  against  the  sheriff  fi>r  a  false  r«lum  of  nttUa  bana^  on 
an  execution  in  favor  of  the  plaintiff.    Plea;  not  guilty. 

1.  If  a  sheriff  have  an  opportunity  of  taking  the  defendant  or 
his  goods,  on  a  writ  directed  to  him  for  that  purpose,  and  ne- 
glect todo  so,  he  is  liable  to  an  action.  Watson  on  Sbff*  82, 
203:  7  C.  D.  286)  546. 

2.  An  inquisition  taken  by  a  sheriff,  to  try  the  right  of  property, 
is  not  admisable  in  evidence,  even  in  mitigation  of  damages. 
3  Maule  &  Selwyn,  175,  Oloaop  vs.  Pole:  Watson,  203:  7 
C.  D.  562. 

3.  In  an  action  of  this  kind,  the  possession  of  goods  by  the  de* 
feudant  in  execution,  is  prima  facie  evidence  of  property,  to 
charge  the  sheriff,  on  aretum  of  nmUa  bona.  2  Term  Rep. 
609,  Crotdey  vs.  Arkwright:  7  C.  D.  287:  6  Wend.  Rep. 
309,  fFaynevs.  Seymour. 

4.  The  sheriff  cannot  require  a  bond  of  indemnity,  before  he 
proceeds  to  levy,  unless  the  title  of  the  property  is  disputed. 

10 
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Nic.  &  Car.  184,  act  of  1826,  ch.  40,  sec.  2:  8  Cowen  Rep. 
65,  Curtis  vs.  Patterson. 

1.  The  "dispute"  must  be  of  such  a  character  as  prima  facie 
to  involve  some  substantial  claim  of  right. 

2.  Here  the  sheriff  knew  the  claim  set  up  to  be  merely  colora- 
ble; as  the  lien  of  the  execution  overreached  the  deed  of 
trust.     This  he,  as  sheriff,  was  bound  to  know. 

5.  The  sheriffcannot  insist  upon  the  plaintiffshowing  him  goods 
on  which  to  levy,  unless  there  is  reasonable  ground  for  believ- 
ing that  he  may  mistake  and  expose  himself  to  an  action.  7 
Mass.  Rep.  123,  Bond  vs.  Ward. 

6.  A  party  is  not  bound  to  show  property  unless  required  by 
the  sheriff.  4  Mass.  R,  60,  Marshall  vs.  Hosmer:  4  Bingh. 
N.  C.  197,  Dyke  vs.  Duke:  5  Dow.  &  Ry.  95,  Dean  SfGhapt. 
of  Hereford  vs.  McNamara. 

7.  In  an  action  for  false  return  the  sheriff  is  liable  in  damages 
to  the  whole  amount  of  the  execution.  5  Day  R.  221.  Ark^ 
ley  vs.  Chester. 

Miller  and  Fentress^  for  the  defendant. 

TuRLEY,  J.  delivered  the  opinion  of  the  court. 

It  appcELTS  in  this  case,  that  the  defendant,  the  sheriff  of  Har- 
deman^ refused  to  levy  and  sell  property  under  an  execution  in 
favor  of  plaintiff,  without  indemnity,  when  the  property  had 
been  conveyed  in  trust  after  the  execution  came  to  his  hands, 
but  before  service.  By  law  the  sheriff  is  entitled  to  ask  indem- 
nity before  sale  in  all  cases  when  there  is  a  dispute  as  to  title, 
and  why?  In  order  that  he  may  not  be  compelled  to  take  the 
responsibility  of  judging  of  title,  which  was  fixed  upon  him  by 
the  common  law,  and  which  would,  with  us,  be  ruinous  upon 
the  officers.  If  not  bound  to  judge  in  one  case  of  title,  surely ' 
not  in  another;  if  not  in  a  difficult  one,  not  in  a  plain  one.  For 
this  would  fix  the  responsibility  upon  a  most  uncertain  basis,  one 
perfectly  intangible  and  illusory.     Affirm  the  judgment. 
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Pi^ANTERs'  Bank  t»*  Hendbsson  et  cUs. 

Pleasant  Henderson  had  an  andirided  equitable  interest  in  certain  slaves,  which  vrere 
in  the  hands  of  a  trnstee,  to  whom  they  had  been  conveyed  for  the  benefit  of  the 
mother  of  P.  Henderson  dnriqp  her  life.  Daring  her  life  P.  HendersoB,  with  the  in> 
tent  to  delay  his  creditors,  conveyed  his  interest  without  consideration  to  J.  If.  Hen- 
derson. Held,  that  this  conveyance  was  not  void  as  against  the  judgment  creditors 
of  Pleasant  Henderson,  becaase  the  estate  at  the  time  of  the  conveyance  was  not  sub- 
ject to^./a.  agayut  P.  Henderson,  but  it  communicated  the  naked  legal  title  on 
the  death  of  the  mother  to  J.  M.  Henderson,  with  a  resulfing  trust  for  the  grantor, 
P.  Henderson,  and  subject  to  the  claims  of  his  creditors  in  equity. 

This  bill  was  filed  in  the  Chancery  Court  at  Huntingdon,  in 
March,  1842,  by  the  Planters'  Bank,  a  judgment  creditor  of 
Pleasant  Henderson,  against  Pleasant  Henderson,  Norman, 
sheriff  of  CarroU  county,  and  against  BuUard  and  others,  judg- 
ment creditors  of  J.  M.  Henderson. 

The  bill  alledges,  that  the  Bank,  at  the  May  term,  1841,  re- 
covered a  judgment  against  Pleasant  Henderson  for  $2654; 
that  a  fi.  fa.  issued  and  was  returned  no  property  found;  that 
Pleasant  Henderson  had  an  undivided  interest  in  certain  slaves, 
in  which  his  mother  held  a  life-estate,  which  was  in  the  hands 
of  a  trustee  for  her  benefit  at  the  time  of  the  rendition  of  the 
judgment  and  return  of  the  ^.  fa.;  that  in  August,  1840,  (the 
modier  of  P.  Henderson  being  then  dead,)  a  decree  was  passed 
in  Chancery,  dividing  die  slaves,  and  that  Alfred,  Mary,  Solo- 
mon, Candis,  Jordan,  Susan  and  Henry  were  alloted  to  P.  Hen- 
derson; that  previous  to  this  decree,  (in  February,  1840,)  P. 
Henderson  made  a  conveyance  of  all  his  interest  in  his  father's 
estate,  including  the  slaves,  to  J.  M.  Henderson;  that  this  con- 
veyance was  without  consideration,  and  intended  to  defraud 
creditors;  that  since  the  decree  aforesaid,  Bullard  and  other 
judgment  creditors  of  James  M.  Henderson  have  caused  their 
executions  to  be  levied  on  said  slaves  as  the  property  of  James 
M.;  and  Norman,  the  sheriff  who  levied  the  same,  avows  his 
intention  to  seU  the  slaves  for  the  satisfitction  of  the  aforesaid 
executions  against  James  M. 

The  bill  prays  the  subjection  of  the  slaves  to  the  satisfaction 
of  complainant's  judgment. 

The  bill  was  taken  jpro  canfesio  against  all  the  defendants  ex- 
cept Bullard.    He  answered.    He  declared  that  he  bad  recov- 
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ed  a  judgment  against  J.  M.;  that  the  property  had  been  con- 
veyed to  James  M.  by  Pleasant;  that  he  had  no  knowledge  of 
any  fraud,  and  asserted  his  right  to  have  bis  judgment  satisfied 
by  the  sale  of  the  slaves.  To  this  there  was  a  replication  filed. 
There  was  no  proof  taken. 

At  the  February  term,  1843,  it  was  agreed  between  the  par- 
ties that  judgnient  was  obtained  and  fi.  fa.  levied  by  Norman, 
as  stated  ui  the  bill;  that  the  conveyance  from  P.  Henderson  to 
J.  M.  Henderson  was  wiihout  consideration,  and  made  to  pre- 
vent said  property  from  being  levied  on  and  sold  to  pay  the 
debts  of  Pleasant  H.,  and  for  no  other  purpose;  that  the  de- 
fendants had  no  knowledge  of  the  motive  which  induced  the 
conveyance  from  P.  to  J.  M.;  tl^at  the  tide  to  the  negroes  were 
vested  in  a  trustee,  and  were  allotted  to  P.  H.  as  charged  in  the 
bill,,  and  that  the.  conveyance  was  made  in  February,  1840. 

On  this  state  of  facts  Chancellor  McCambell,  at  the  Febru- 
ary term,  1843,  ordered  and  decreed,  that  the  daves  be  sold  for 
the  satis&ction  of  complainants  judgment     The  defendants 


FUzgercddi  for  the  complainant. 

Pamttf  for  the  defendants. 

Gbbbn,  J.  delivered  the  opinion  of  the  court. 

This  is  a  bill  filed  to  subject  the  interest  of  the  defendant 
Henderson  in  certain  negroes,  to  the  satisfacticm  of  a  judgment 
obtained  by  the  complainant  against  him.  The  facts  are  as 
foUows: 

The  complainant  obtained  judgment  against  the  defendant, 
Pleasant  Henderson,  and  others,  in  the*Fayette  Circuit  Court, 
at  the  May  term,  1841,  for  $2654  and  costs,  and  issued  an  ex- 
ecution, directed  to  the  sheriff  of  Fayette  county,  which  was 
returned  no  property  found.  The  defendant!  P*  Henderson, 
had  an  interest  in  a  number  of  slaves,  which  had  been  given 
to  bis  mother  for  Ufe,  and  who  was  then  dead,  but  the  slaves 
were  still  in  die  hands  of  the  trustee  and  undivided.    In  Fe- 
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binary,  1840,  before  said  judgaient  was  rendered,  the  said  P. 
Henderson  conveyed  to  his  brother  James  M.  Henderson  aU 
his  interest  in  the  slaves  aforesaid.  This  deed  was  proved  and 
registered  in  Carroll  county,  where  the  property  then  was;  but 
it  was  merely  colorable,  having  been  executed  without  consid- 
eration. At  the  August  term,  1841,  of  the  Chancery  Court,  at 
Huntingdon,  a  decree  was  made  for  the  division  of  the  negroes 
aforesaid,  and  in  the  latter  part  of  that  year  the  portion  of  P. 
Henderson  was  allotted  to  him.  The  other  defendants,  who 
are  judgment  creditors  of  James  M.  Henderson,  caused  the 
said  negroes  to  be  seized  for  the  satisfaction  of  their  debts;  in- 
sisting that  the  negroes  are  liable  as  the  property  of  the  said  J» 
M.  Henderson.  ^  The  complainant  has  caused  its  execution  to 
'^  be  levied  on  the  same  negroes  as  the  property  of  Pleasant  Hen- 
,  derson;  but  the  sheriff  persists  in  hia  purpose,  to  sell  the  proper- 
ty by  virtue  of  the  executions  against  James  M.  Henderson;  to 
prevent  which,  and  subject  the  property  to  the  satisfaction  of  its 
judgment,  die  complainant  exhibits  its  bill. 

The  bill  is  framed,  and  the  cause  has  been  argued,  as  if  the 
conveyance  from  Pleasant  to  James  M.  Henderson  was  to  be 
regarded  and  treated  as  a  fraudulent  conveyance  as  to  creditors 
under  the  statute.  But  we  cannot  so  consider  it*.  At  the  time 
the  conveyance  was  made,  Pleasant  Henderson  had  an  equita- 
ble mterestin  an  undivided  property,  which  was* still  in  the 
hands  of  the  trustee,  to  whom  it  was  conveyed  for  the  use  of 
his  mother,  during  her  life.  This  property  was  not  subject  to 
execution.  And  if  the  deed  to  James  M.  Henderson,  had  not 
been  made,  it  could  not  have  been  levied  on  by  the  complain-* 
ant's  execution.  Ifthen  the-deed  to  James  M.  Henderson  was 
declared  void  for  fraud,  still  the  property  not  being  liable  to  ex^ 
ecution,  the  complainant  would  not  be  benefited  thereby.  It 
is,  therefore,  absurd  to  say  that  a  deed  is  fraudulent  against 
creditors  who  are  not  injured  by  its  execution,  and  who  would 
not  be  benefited  if  it  were  declared  void.     Story*s  Eq.  see*  36^ 

367 

The  next  enquiry  is,  what  property  James  M.  Hender- 
son acquired  in  these  negroes  by  this  deed,  and  what  rights 
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have  the  defendants  by  the  levy  of  their  executions  on  the  ne- 
groes. 

It  is  admitted  that  James  M.  Henderson  gave  nothing  for  the 
negroes,  and  that  the  conveyance  to  him  was  merely  colorable. 
He  acquired,  therefore,  no  equitable  interest  to  the  property; 
for  an  equity  cannot  exist  when  there  is  no  consideration. 
Although  the  deed  to  him,  of  February  1840,  may  have  vested 
in  him  the  legal  title  to  the  negroes,  by  relation,  when,  in  1840, 
they  were  divided  by  a  decree  of  coqrt,  yet  it  could  only  be  a 
mere  naked  legal  title,  with  a  resulting  trust  for  the  grantor. 
Pleasant  Henderson.  Thus  situated,  the  defendants,  creditors 
of  James  M.  Henderson,  levied  their  executions.  It  is  clear 
they  could  get  by  this  levy,  no  better  right  to  the  property  than 
their  debtor  possessed;  a  naked  legal  tide.  But  we  have  seen 
that  Pleasant  Henderson  was  entitled  to  the  negroes  in  equity, 
notwithstanding  the  conveyance;^  and  the  complainant  has  a 
right  to  subject  this  equitable  interest  to  the  satisfaction  of  its 
judgment.  Against  this  equity,  the  defendants  have  no  oppos- 
ing equity,  and,  therefore,  their  legal  advantage  is  wholly  un- 
supported by  a  consideration,  which  in  a  court  of  equity  would 
enable  them  to  resist  the  complainant's  claim.  It  would  have 
been  otherwise,  had  the  property  been  sold  by  virtue  of  the 
executions  of  the  defendants*  In  that  case,  the  purchasers 
having  advanced  their  money,  which  would  have  created  in 
them  an  equity,  and  which  coupled  with  the  legal  title,  would 
havQ^  protected  them.  Their  equity  would  have  been  equal  to 
that  of  the  complainant,  and  having  the  legal  advantage,  they 
would  have  had  the  better  title.  But  as  the  defendants  have 
no  equity,  the  complainant  is  entitled  to  a  decree  for  the  sale  of 
the  negroes  for  the  satisfaction  of  its  execution;  and  if  there 
should  be  an  overplus,  it  will  be  paid  to  Pleasant  Henderson. 
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Feltz  vs.  Clabk. 

1.  The  office  of  adininbtra(or  ii  not  filled  till  the  bond  be  gJv^n. 

2.  And  when  the  county  court  appointed  Clark,  who  was  the  nominee  of  the  nearest  of  kin. 
to  be  administrator  of  William  and  Priscilla  Feltz,  and  Clark  gaTe  bond  for  the  admio- 
latration  of  Priacilla's  estate  only,  bat  proceeded  to  settle  the  estates  of  each;  and  after 
tlie  lapse  of  five  years  the  nephew  of  the  deceased  his  nearest  of  kin  resident  In  the  itate. 
applied  for  letters.  Held,  that  it  was  proper,  upon  bond  being  giten  by  Clark  according 
to  law,  to  dismiss  the  petition  of  the  appllcut. 

At  the  September  term,  1842,  of  the  County  Court  of  Dyer 
county,  Pleasant  Feltz  presented  his  petition,  verified  by  affida- 
vit, praying  to  be  appointed  administrator  of  the  estate  of  his  de- 
ceased uncle  William  Feltz.  The  prayer  of  this  petition  was  re- 
iiised  and  the  petition  dismissed.  The  petitioner  appealed  to 
the  Circuit  Court.  At  the  October  term,  1842,  Harris,  Judge, 
presiding,  the  judgment  of  the  County  Court  was  affirmed. 
The  petitioner  appealed  in  error  to  the  Supreme  Court.  The 
bill  of  exceptions,  shows  that  William  Feltz  and  his  wife  Pris- 
cilla died  intestate  and  without  issue,  in  the  county  of  Dyer, 
leaving  considerable  personal  estate;  that  the  only  surviving 
brother,  Henry  Feltz,  a  citizen  of  Virginia,  by  power  of  attor- 
ney, dated  7th  September,  1837,  authorized  and  empowered 
William  Sampson,  of  Dyer  county,  to  institute  all  proper 
means  to  recover  his  distributive  share  of  the  estate  of  his  de- 
ceased brother;  that  in  promotion  of  this  object,  Sampson  pro- 
cured the  County  Court  in  1838  to  appoint  Henderson  Clark 
admimstrator;  that  the  following  order  was  recorded:  ''Ordered 
by. the  court,  that  Henderson  Clark  be  appointed  administrator 
of  the  estate  of  William  Feltz  and  Priscilla  Feltz,  deceased, 
and  pnter  into  bond  for  $2000,  payable  on  condition  as  the  law 
directs,  and  took  the  necessary  oath  as  administrator";  that 
Clark  thereupon  gave  bond  in  the  penalty  of  $2000  for  the  due 
and  legal  administration  of  the  effects  of  Priscilla  Feltz,  de- 
ceased; that  no  bond  was  given  for  the  administration  of  the 
estate  of  William  Feltz,  deceased;  that  the  records  of  the 
County  Court  of  Dyer  showed,  that  in  the  actual  administration 
of  said  estate,  the  estate  of  WilUam  and  Priscilla  was  includ- 
ed, and  that  Clark  had  discharged  the  debts  and  paid  three  of 
the  dfstributees  their  respective  shares.    The  bill  of  exceptions 
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shows  also  that  the  petitioner  was  a  nephew  of  the  deceased 
William  Feltz  and  his  next  of  kin  resident  in  the  State. 

A.  W.  O.  ToUmy  for  petitioner.  It  does  not  appear  in  the 
order  appointing  Ciark  administrator,  that  the  court  had  juris- 
diction or  power  to  make  the  order. 

1.  The  record  should  assume  all  the  facts  necessary  to  give 
it  vaUdity,  viz;  that  the  decedent  died  intestate,  being  a  resi- 
dent of  Dyer  county;  or  if  a  nonresident,  having  efiects  there; 
and  thalt  Clark  was  of  kin  or  a  creditor.  Unless  these  facts 
-do  exist,  the  appointment  is  void  for  want  of  jurisdiction. 

It  is  a  proceeding  in  rem  in  a'  court  of  record,  and  the  action 
of  the  court  can  only  appear  by  its  record;  and  if  that  record 
"do  not  assume  the  facts  above  recitedi  the  power  of  the  court 
does  not  appear.  Nelson's  lessee  vs.  Griffin^  1  Yer.  R.  628;  ^ 
East,  129. 

Clark  administered  on  Wm.  Phelps's  estate;  the  intestate  is 
Wm.  Felts;  whether  one  is  administrator,  is  to  be  tried  by  the 
record. 

2.  But  if  the  proof  of  these  facts  may  be  iw  pais^  and  not  by 
the  record,  yet  the  court  did  not  exercise  its  power  to  grant  the 
administration,  and  no  appointment  was  in  fact  made,  because 
no  bond  was  taken. 

By  the  act  of  1794,  ch.  1,  s.  47,  (which  merely  re-enacts  that 
of  1777,  ch.  2,  s.  62,  in  this  respect,)  it  is  provided,  "That  the 
county  courts  shall  and  may,  within  their  respective  coutities, 
take  the  probate  of  wills,"  &c.  "and  the  said  courts  shall  and 
may  make  orders  for  issuing  letters  testamentary  and  letteic^  of 
administration,  which  letters  shall  be  signed  and  issued  by  the 
clerk  of  said  court."  N.  &C.  708.  The  letters  of  administration 
should  be  only  copies  of  the  order,  neither  more  nor  less.  1 
Yer.  628.  The  act  of  1716,  ch.  48,  s.  6,  provides,  that  the  clerk 
shall  not  issue  "letters  of  administration,  without  the  admin- 
istrator has  taken  the  oath,  &c.  and  also  has  given  sufficient 
bond,  with  two  or  more  able  sureties,  taken  before  the  county  , 
court,  respect  being  had  to  the  value  of  the  estate,"  &c.  Ani 
the  4th  section  of  the  same  act  provides,  that  no  one  shall  enter 
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upon  the  administration  of  any  deceased  person's  estate,  with- 
out letters  of  administration,  &c.  under  a  penalty. 

It  would  seem,  then,  that  as  no  bond  was  taken  and  approved 
of  by  the  court,  its  action  was  imperfect  and  incomplete,  and 
it  did  not  exercise  its  power. 

This  principle  seems  to  be  acknowledged  in  the  case  of  Mar- 
tM  V.  Tedc^  2  Yer.  R.  293,  where  it  was  held^hat  the  assent  of 
an  executor  to  a  separate  legacy,  he  not  having  proved  the  will 
and  entered  into  bond  with  sureties,  wUl  not  vest  the  legal  title 
in  the  legatee,  because  not  in  fact  the  executor,  the  same  law  in 
this  respect  being  applicaUe  to  executors  and  administrators. 

So  in  Drane  v.  Bailess^  1  Hum.  175,  it  was  held,  that  although 
an  executor  of  an  executor  is  the  executor  of  the  will  of  the  first 
testator,  yet  if  he  do  not  enter  into  bond,  with  sureties,  to  ad- 
minister the  estate  of  the  first  testator  also,  under  his  will,  he  is 
not  his  executor,  but  will  be  deemed  to  have  renounced  that 
office.     See  also  Baldwin  v.  Bufordf  4  Yer.  20.       • 

3.  If  the  plaintiff  is  next  of  kin,  and  therefore  entitled  to  the 
administration,  to  effect  this  object  the  former  grant  should  be 
revdced,  deeming  it  in  this  respect  voidable  oyly,  and  not  void. 
The  court  should  at  least  have  made  this  order.  1  Wms.  Ex. 
361. 

Sampton^  for  the  defendant. 

Rbbsb,  J.  delivered  the  opinion  of  the  court 

IfiL  1837rOr  before  that  time,  William  Feltz  and  Priscilla  his 
wife,  departed  this  life  in  the  county  of  Dyer,  intestate  and 
without  issue.  His  only  surviving  brother,  Henry  Feltx,  of 
Virginia,  duly  empowered  Isaac  Sampson,  Esq.  of  Dyer  coun^ 
ty,  to  institute  all  proper  bieand  to  recover  his  distributive  share 
of  the  estate  of  William  Feltz.  To  this  end,  said  Sampson 
procured  the  said  C!ounty  Court  of  Dyer,  at  their  January  term, 
1838,  to  make  the  following  order,  to  wit:  "Ordered  by  the 
•ourt,  that  Henderson  Clark  be  appointed  administrator  of  the 
estate  of  William  Feltz,  deceased,  and  Priscilla  Feltz,  his 
wife,  decea8e4;  and  enter  into  bond  for  two  thousand  dollars, 
11 
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payable  on  condition  as  the  law  directs,  ahd  take  the  necessa- 
ry oath  as  administrator.**  The  bond,  however,  on  that  occa- 
sion made,  although  in  the  penalty  of  two  thousand  dollars,  did 
not  specify  in  its  conditions  that  Henderson  Clark  had  been 
appointed  administrator  of  the  estate  of  William  Feltz,  but 
named  Priscilla  Feltz  pnly;  nor  was  bond  at  any  time  given  by 
Clark  for  administration  of  the  estate  of  William  Feltz.  But 
the  records  of  the  County  Court  of  Dyer  show  that  in  the  ac- 
tual administration  by  said  Clark,  the  estates  of  both  Willisim 
4nd  Priscilla  Feltz  were  included;  and  defendant  Clark  had 
paid  off  the  debts  of  William  Feltz,  deceased,  and  also  had  paid 
off  three  of  the  distributees.  In  this  state  of  things,  and  five 
years  nearly  after  the  informal  grant  of  administration  on  the 
estate  of  William  Feltz,  Pleasant  H.  Feltz,  his  nephew,  and 
next  of  kin  resident  within  the  State,  presented  his  petition  to 
the  County  Court  of  Dyer  to  be  appointed  administrator  of  the 
estate  of  th^  said  William  Feltz.  The  application  was  refused 
by  the  County  Court,  and  their  judgment  in  that  behalf  was  af- 
firmed, on  appeal,  in  the  Circuit  Court;  to  reverse  which  judg- 
ment, the  appeal^  in  error  has  been  prosecuted  to  this  court.  If 
bond  had  been  given  pursuant  to  the  statute  by  Henderson 
Clark  as  administrator  of  William  Feltz,  it  would  scarcely  be 
contended  for  the  plaintiff,  after  such  a  lapse  of  time,  and  after 
so  much  done  towards  the  final  administration  of  the  estate, 
that  it  would  have  been  the  legal  duty  of  the  County  Court, 
upon  the  mere  ground  of  petitioner's  proximity  in  blood  to  the 
intestate,  and  without  any  wrong  or  default  of  the  defendant, 
to  have  removed  the  latter  from  the  administration,  and  given  ' 
the  same  to  the  petitioner.  But  it  is  urged  by  the  plaintiff,  that 
no  bond  having  been  given,  Clark,  the  defendant,  cannot  be  re- 
garded as  in  any  sense  administrator  of  the  estate;  and  there 
being  no  administrator,  that  the  petitioner,  as  a  matter  of  course, 
should  have  been  admitted  by  the  County  Court  into  the  ad- 
ministration. If  this  were  so,  in  sheer  strictness,  it  would  be 
upon  the  ground  merely  of  the  want  of  a  bond;  but  that  want 
being  supplied,  Clark  would  present  himself  as  one  who,  five 
years  before,  had  been  appointed  administrator;  who  at  the 
time  of  his  appointment  was  the  nominee,  in  substance,  of  the 
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nearest  ofkin  to  the  intestate,  and  by  one  degree  nearer  than  the 
petitioner;  who  had  marshalled  the  assets  and  paid  the  debts  of 
the  estate;  and  out  of  the  surplus  had  paid  the  portion  of  sev- 
eral of  the  distributees.  And  so  presenting  himself,  the  County 
Court  would  have  acted  improperly,  thrown  the  estate  into 
conflision,  and  produced  useless  litigation,  by  removing  the 
defendant  and  appointing  the  petitioner  to  the  administration. 
But  although  in  the  absence  of  a  bond  the  court  may  have  re- 
garded the  defendant  as  administrator  defcunoy  surrounded  by 
all  the  other  circumstances  indicated,  still,  until  bond  actually 
given,  we  do  not  perceive  how,  under  our  statute,  the  court 
could  regard  the  office  of  administrator  as  in  strictness  filled. 
We  cannot  say,  therefore,  that  in  the  judgment  of  the  Circuit 
or  County  Court  there  has  been  no  error,  and  we  must  reverse 
the  judgment  and  remand  the  cause  to  the  County  Court 
of  Dyer  county;  and  said  County  Court  will  grant  letters  of 
administration  on  said  estate  to  the  petitioner  according  to  law, 
unless  said  Henderson  Clark  shall  enter  into  bond  with  sureties 
to  the  satisfaction  of  the  County  Court,  for  the  faithful  adminis- 
tration of  said  estate;  which  being  done,  the  plaintiff  shall  take 
nothing  by  his  motion,  and  his  petition  shall  be  dismissed* 


Anthony  tw.  The  State. 

\.  An  iadictmeut  or  preseotmeat  for  ganiing  must  lay  sonie  day  as  the  day  on  which 
the  oflence  charged  was  committed,  and  the  day  so  stated  mast  be  within  the  time 
within  which  the  law  authorized  a  proaecution  to  be  commenced* 

2.  A  charge  in  an  indictment  for  gaming,  that  the  defendant  bet  **valnable  thingsi'* 
is  too  Tagtie.     It  must  set  forth  and  describe  the  valuable  thing  bet. 

At  the  October  term,  1840,  of  the  Circuit  Court  of  Dyer  coun- 
ty, the  grand  jury  presented  N.  W.  Anthony  for  the  ofience  of 
gaming.  The  presentment  charged,  that  Anthony,  on  <'the 
first  day  of  September,  in  the  year  one  thousand  and  forty,  with 
force  and  arms,  in  the  county  of  Dyer,  did  then  and  there  play, 
wager,  hazard  and  bet,  at  a  game  of  cards  played  with  cards, 
and  did  then  and  there  bet,  wager  and  hazard  moneys  bank 
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notes,  change  tickets,  and  other  valuable  things,  upon  the  re- 
sult of  said  game  of  cards"  &c. 

The  defendant  moved  to  qugsh  the  presentment.  The  mo- 
tion was  overruled.  The  defendant  thereupon  pleaded  in 
abatement,  that  th^  presentment  was  not  signed  by  the  grand 
jury.  The  attorney  for  the  State  4ook  issue  on  this  plea  and 
the  case  was  submitted  to  a  jury  at  the  October  term,  1841: 
Harris,  Judge,  presiding. 

It  appeared  by  the  testimony  of  a  grand  juror,  that  four  of 
the  grand  jury  could  not  write  their  names,  and  that  the  wit- 
ness, in  their  presence  and  at  their  request,  signed  their  names 
to  the  presentment.  The  court  charged  the  juiy,  that  if  the 
signing  was  done  in  the  presence  and  at  the  request  of  those 
who  could  not  write,  it  was  a  good  signing.  The  jury  returned 
a  verdict  that  "the  grand  jury  did  sign  the  presentment,"  and 
the  defendant  was  ordered  to  answer  over.  He  pleaded 
not  guilty.  In  an  issue  on  this  plea,  it  appeared  in  evidence 
that  the  defendant  played  at  a  game  of  cards  in  Dyer  county, 
and  bet  thereupon  "cash  notes,"  within  the  six  months  next 
preceding  the  finding  of  the  presentment,  and  that  the  "cash 
notes"  were  valuable. 

The  court  charged  the  jury,  that  if  the  defendant  played  and 
bet  on  a  game  of  cards  for  valuable  cash  notes,  within  the  coun- 
ty of  Dyer,  and  within  six  months  next  {](receding  the  finding 
of  the  presentment,  he  was  guilty. 

The  jury  (bund  him  guilty;  and  a  motion  for  a  new  trial  hav- 
ing been  made  and  overruled,  he  moved  in  arrest  of  judgment. 
This  motion  was  also  overruled,  judgment  was  rendered,  and 
the  defendant  was  fined. 

jR.  P.  Rainesj  for  the  plaintiff  in  error.  The  court  should 
have  granted  a  new  trial.  There  was  no  legal  evidence  to 
sustain  the  presentment.  Cash  notes  weite  not  bank  notes, 
change  tickets,  nor  were  they  money,  and  nothing  could  be 
given  in  evidence  under  the  words  "valuable  things." 

2.  The  judgment  should  have  been  an^sted,  because  the 
face  of  the  presentment  shows  that  the  gaming  charged  was  not 
within  six  months  of  the  time  of  finding. 
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Attorney  Qenercd^  for  the  State. 

GRBBNy  J.  delivered  tbe  opi(uon  of  tbe  court. 

b. 

This  is  a  presentment  for  gaming.  The  presentment  was 
made  at  the  October  term  of  the  Dyer  Circuit  Court,  1840;  and 
charges  the  gaming  to  have  taken  place  on  the  1st  day  of  Sep- 
tember, one  thousand  and  forty.  The  act  of  1824,  ch.  6,  sec. 
4,  limits  prosecutions  for  gaming  to  the  period  of  six  months 
after  the  oflfence  may  have  been  compitted.  This  presentment 
aUedges  the  offence  here  charged,  to  have  been  committed  more 
than  six  months  before  the  proseci^tion  commenced.  It  follows, 
that  it  was  not  authorized  by  law,  and  the  defendant  should  not 
have  been  held  to  answer  it.  The  date  of  the  gaming  was 
doubtless  inserted  by  mistake;  but  that  cannot  change  the  ques- 
tioD*  The  indictment  must  lay  fome  day,  and  the  day  so  stated 
must  be  a  period  within  which  the  law  authcnrizes  a  prosecu- 
tion to  be  commenced. 

Sd.  In  addition  to  the  above,  there  is  another  ground  of  error 
in  this  record.  The  presentment  alledges,  that  the  parties  bet 
''money,  bank  notes,  change  tickets;  and  other  valuable  things*" 
The  evidence  is,  they,  bet  "cash  notes.**  This  evidence  is 
plainly  inadmissible  to  support  the  allegation  as  to  the  wager 
of  **money,  bank  notes,  or  change  tickets,"  for  the  "cash  notes" 
constitute  neither  of-  these.  Nor  would  it  be  admitted,  to  sup^ 
port  the  charge,  that  '^tber  valuable  things"  were  bet.  This 
charge  is  too  vague;  for  although  these  words  are  used  in  the 
statute,  so  as  to  make  it  criminal  to  gamble  for  any  ''valuable 
thing,"  the  "valuable  thing"  so  bet  must  be  set  forth  and  de- 
scribed in  the  indictment  or  presentment. 

On  both  grounds  there  is  error;  but  as  upon  this  presentment 
the  party  ought  not  to  have  been  held  to  an^weir,  the  judgment 
must  be  arrested. 
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Farmers'  and  Merchants'  Bank  vs.  Battle  and  Masse  y. 

1 .  The  general  rale  of  law  in  reference  to  giving  notice  through  the  postotffice  to  an 
endorser,  is  (bis:  The  notice  shall  be  directed  to  the  postoffice  nearest  the  residence 
of  the  endorser;  yet  if  it  be  directed  to  the  post  office  through  which  the  endorser 
usually  receives  communications  and  transacts  his  businessi  it  shall  be  good,  though 
not  the  nearest  to  his  residence. 

2.  It  is  not  necessary  in  all  cases  where  the  endorser  resides  in  the  county  in  which  tho 
note  is  payoble  and  protested i  that  a  special  messenger  should  be  sent  with  notice. 
It  is  only  necessary,  that  notice  should  be  sent  by  a  special  messenger  where  the 
))arties  reside  at  the  same  ptaee,  which  includes  all  those  who  reside  in  the  same 
neighborhood  and  transact  their  business  through  the  same  postoffice. 

3.  Where  an  endorser  wrote  under  his  name  the  name  of  his  post  office  in  compliance 
with  a  custom  of  the  bank, established  for  the  purpose  of  learning  the  office  through 
which  the  endorser  tranaicted  his  business,  it  was  held  that  this  was  an  implied 
direction  that  notice  should  be  sent  to  such  post  office,  and  notice  given  accordingly 
fixed  the  liability  of  the  endorser. 

The  Farmers'  and  Merchants'  Bank  instituted  this  action  of 
assumpsit  in  the  Circuit  Court  of  Shelby  county,  against  Battle 
&  Massey ,  on  the  12th  of  May,  1842.  The  plaintiff  deplared 
against  the  defendants  as  endorsers  of  a  promissory  note,  pay- 
able to  plaintifl^  at  the  Union  Bank  of  Memphis,  for  $200. 
The  defendants  pleaded  non-assumpsit,  and  an  issue  on  this 
plea  was  submitted  to  a  jury  of  Shelby  county,  W,  C.  Dunlap, 
Judge,  presiding. 

It  appeared,  that  Massey  executed  a  note  payable  to  Battle, 
at  the  Union  Bank  of  Memphis,  for  $200,  four  months  after  date; 
that  it  was  the  custom  of  the  Union  Bank  in  all  cases  to  require 
of  endorsers  of  notes  executed  at  that  branch  to  write  under 
their  names  the  postoffice  at  which  they  wished  notice  sent  to 
them;  that  the  defendants  Battle  &  Massey  endorsed  this  note 
and  wrote  under  their  names  "Shelby  Comer;"  that  this  was 
the  name  of  a  postoffice  in  Shelby  county,  distant  about  25  or 
30  miles  from  Memphis;  that  the  mail  went  from  Memphis  to 
Shelby  Comer  twice  %  week;  that  Shelby  Comer  was  the  post- 
office  nearest  the  defendants'  residences  and  within  three  or 
four  miles  of  their  respective  residences. 

It  also  appeared,  that  the  note  was  protested  for  nonpayment 
and  written  notice  deposited  in  the  post  office  at  Memphis  in 
due  time,  directed  to  the  defendants  at  "Shelby  Comer,  ^Cen- 
nessee." 

The  defendants  proved,  that  at  the  time  they  endorsed  the 
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note,  and  from  that  time  till  the  protest  thereof,  they  resided  in 
the  same  county  (Shelby)  in  which  the  note  was  made  payable 

I  and  was  protested;  that  Memphis  and  the  Farmers'  and  Mer- 

I  chants'  Bank,  the  holder  of  the  note,  were  in  Shelby  county. 

The  Judge  charged  the  jury,  that  if  the  endorsers  resided  in 
the  same  county  where  the  note  was  payable  and  protested  for 
nonpayment,  the  law  required  the  holder  to  send  a  ^cial  mes- 
senger with  the  notice,  and  that  notice  sent  by  mail,  directed  to 
them  at  their  nearest  post^ce,would  not  be  sufficient,  although 
they  were  required  to  endorse  their  posf  office  address  under 

I  their  names  on  the  note,  and  had  done  so. 

The  jury  returned  a  verdict  for  tke  defendants,  and  the  plain-  ' 

i  tiff  appealed. 

I  H.  G.  Smkhy  fer  the  bank.     The  Circuit  Court  is  deemed  to 

I  have  erred: 

1  St.  In  declaring  the  rule  to  be  absolute,  that  where  the  hold- 
er and  endorser  reside  in  the  same  county,  a  special  messenger 
I  must  be  employed  and  that  the  mail  will  not  answer  in  any 

case: 
I  2d.  In  denying  any  efficiency  to  the  fact  of  the  endorsers' 

i  underwriting  to  their  names  their  post  office  address. 

I  The  general  principle  is,  that  when  the  parties  reside  in 

the  game  placet  notice  must  be  by  special  messenger  or  by  equi- 
I  valent  means:  but  no  case  seems  to  have  gone  to  the  extent  of 

I  de&ning  that  the  same  county  is  absolutely  the  same  place.     The 

L  case  in  Martin  k  Yerger's  Rep.  183,  is  not  such.    Nor  to  that 

i  extent  does  the  case  in  1  Yerg.  166,  appear  to  go.     In  Mart.  & 

Yerg.  the  same  place  is  defined  to  be  the  compass  of  the  same 
i  postoffice;  page  189.     And  a  distinction  is  taken  between  the 

depositing  the  notice  in  the  office  for  tiie  endorser  to  obtain 
from  the  same  office,  and  the  resorting  to  the  post  office  for  . 
,  transmission  to  another  the  office  of  the  endorser. 

The  case  in  1  Yerg.  approaches  very  nearly  to  defining  the 
same  county  to  l)e  absolutely  the  same  place.  The  Circuit 
Judge  im  that  case  stated  the  identical  proposition.  But  the 
court,  while  affirming  his  judgment^  avoid  employing  his  lan- 
guage or  adopting  the  unmitigated  extent  of  his  proposition. 
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That  the  Supreme  Court  did  not  intend  to  adopt  the  absolute 
rule  declared  by  the  Circuit  Judge,  is  obvious  from  their  not 
having  so  said  in  precise  words.  The  easy  and  natural  course 
of  the  court  would  have  been,  if  it  was  intended  to  adopt  such 
rule,  to  state  it  in  direct  terms,  and  place  the  decision  upon  it. 
This  was  not  done,  and  therefore  it  must  be  inferred  was  not 
intended. 

The  decision  is  placed  on  the  ground  that  the  holder  did  not 
employ  the  best  means  reasonably  ia  his  power  to  infonn  the 
endorser  of  the  dishonor  of  the  note;  such  means  it  being  his 
duty  to  employ. 

Obvious  differences  appear  between  that  and  the  present 
case.  In  the  former,  the  notice  was  directed  to  an  office  which 
the  endorser  did  not  use;  in  the  latter,  the  notice  was  sent  to 
the  office  prescribed  by  the  endorser  himself.  In  the  former, 
the  distance  between  the  holder  and  endorser  was  eleven  miles; 
in  the  latter,  from  twenty-five  to  thirty  miles.  In  the  former, 
a  notice  deposited  in  the  office  at  the  holder's  residence  was 
more  likely  to  give  early  intelligence  to  the  endorser  than  as 
■addressed;  in  the  latter,  the  reverse  is  true,  the  notice  being 
sent  to  the  regular  post  office  and  addressed  to  the  endorser. 
In  the  former,  the  best  means  reasonably  in  the  power  df  the 
holder,  were  not  employed;  in  the  latter,  those  means  were  re- 
•sorted  to. 

In  both  cases  the  question  was,  whether  due  notice  was  giv- 
^n,  which  i&  a  question  of  law.  In  the  former,  it  might  well  be 
held  on  the  facts,  that  such  notice  was  not  given.  In  the  pre- 
sent case,  it  would  be  strange  to  decide  that  the  holder  should 
send  a  special  messenger  twenty-five  or  thirty  miles  to  the  en- 
dorser, when  the  endorser  informed  him  in  reference  to  the  very 
matter  in  hand,  his  post  office  address,  and  the  mail  ran  twice 
a  week  to  that  office. 

The  cases  on  which  the  doctrine  declared  by  the  Circuit 
Judge  mainly  proceeds,  are  between  Ireland  v.  JKp,  10  Johns. 
R.  and  11  Johns.  R.  In  them,  the  rule  is  stated,  that  when  the 
parties  reside  in  the  same  place  or  city,  the  notice  must  be  per- 
sonal or  by  equivalent  means.  The  holder  and  endorser  re- 
sided in  the  same  city,  used  the  same  post  oSicej  and  no  mail 
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or  peony  post  ran  between  their  place  of  abode  fiir  the  trans- 
mission of  their  letters.  In  which  respects  they  differ  widely 
from  the  present  case. 

The  New-York  cases  do  not  establish  the  absolute  rule,  that 
in  lespect  to  the  mode  of  giving  notice  of  the  dishonor  of  nego- 
tiable paper,  certain  ascertained  municipal  boundaries  are  the 
compass  of  the  same  place,  appears  from  the  late  case  report- 
ed in  3  Hill's  N.  T.  Rep.  687,  cited  in  6&  Am.  Ju.  172,  which 
18  in  terms  following: 

^Though  the  holder  and  endorser  reside  in  the  same  town, 
hot  several  miles  distant  from  each  other,  notice  by  mail  suffices, 
if  it  appear  that  there  is  a  postc^^  near  the  endorser's  resi- 
dence^ at  which  he  usually  receives  letters,  &c.  and  a  regular 
communication  by  mail  between  the  two  places." 

Of  similar  purport  iaik  the  late  case  reported  in  6  Shepley's 
Bfaine  Rep.  360,  cited  in  62  Am.  Ju.  where  the  cashier  of  a 
bank  at  Bangor,  holding  a  note  for  collection,  transmitted  it  to 
the  cashier  of  a  bank  at  New  York  for  demand,  who  enclosed 
notices  of  its  dishonor  for  the  endorsers  at  Bangor,  under  cover 
to  the  cashier  at  that  place,  who  received  them  and  iounediate- 
ly  put  them  back  into  the  postoffice  at  Bangoi ,  addressed  to 
die  endorsers.    This  was  held  good  notice  to  the  endorsers. 

2.  The  Circuit  Judge  debarred  the  jury  from  allowing  any 
efficacy  to  the  fact,  that  the  endorsers  wrote  beneath  their 
names  the  postoffice  address. 

The  underwriting  their  office  was  a  fact  in  evidence.  It  had 
some  meaning.  What  it  was,  was  the  province  of  one  or  the 
other,  the  court  or  the  jury,  to  decide.  In  either  case,  it  was 
by  the  court  held  fi>r  naught.  If  its  meaning  was  to  be  ex- 
pounded by  the  court,  the  court  gave  it  none.  If  it  was  enti- 
tled to  any  efficacy  in  guiding  the  jury  on  the  complex  question 
of  notice,  the  court  withdrew  it  from  the  jury. 

No  other  conceivable  use  for  the  postoffice  address  exists, 
but  to  direct  die  holder  where  and  how  to  transmit  notice  of 
the  dishonor  of  the  paper.  It  not  only  indicates  the  place  at 
which  the  endorser  will  receive  the  notice,  but  likewise  the  use 
of  the  customary  means  of  transmitting  such  information  to  the 
place.  It  impKeslhe  use  of  the  moil  as  well  as  the  office. 
12 
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Stanton  and  J.  C.  Hwnphreysy  for  the  endorsers. 
Green,  J.  delivered  the  opinion  of  the  court. 

This  is  an  action  by  the  holder  against  the  defendants  as  en- 
dorsers of  a  promissory  note  payable  at  the  branch  of  the  Union 
Bank  at  Memphis. 

The  plaintifFproved,  that  notices  of  demand  and  nonpayment 
were  placed  in  the  post  office  at  Mesphis  in  due  time,  addressed 
to  the  defendants  at  "Shelby  Corner  post  office;"  that  said  post- 
office  is  twenty-five  or  thirty  miles  from  Memphis,  where  said 
note  was  payable,  and  is  within  three  miles  of  the  residence  of 
the  defendants,  and  is  their  nearest  postoffice.  It  was  proved, 
that  Shelby  Comer  postoffice  is  in  the  same  county  wkh  Men> 
phis,  where  said  note  was  payable.  The  defendants,  as  it  was 
the  custom  of  the  bank  to  require,  wrote  under  the  endorsement 
of  their  names,  on  said  note,  their  postoffice,  "Shelby  Comer." 
The  court  charged  the  jury,  in  substance,  that  when  endorsers 
reside  in  the  same  county  where  the  note  is  payable  and  has 
been  protested,  it  is  necessary  to  send  notices  by  a  special  mes- 
senger; and  that  notices  sent  to  them  by  mail,  directed  to  them 
at  their  nearest  post  office,  would  not  be  sufficient,  although  they 
might  have  endorsed  their  post  office  address  under  their  names. 
The  Circuit  Court  was  governed  in  this  charge,  by  the  decision 
of  this  court  in  the  case  of  the  Nashville  BanlcY.  Bennett^  (1  Yerg. 
R.  166,)  where  the  court  decided,  that  a  notice  deposited  in  tke 
postoffice  at  Murfreesborough,  addressed  to  Bennett  at  Jefier- 
son,  was  not  sufficient;  Jefferson  being  eleven  miles  from  Mur- 
freesborough, and  Bennett  living  eleven  miles  from  Murfreesbo- 
rough and  within  two  and  a  half  miles  of  Jefferson.  Although 
the  Circuit  Judge  in  that  case  told  the  jury,  that  if  the  defendant 
lived  in  the  county  where  the  note  was  payable,  he  ought  to 
have  personal  service  of  notice,  and  that  its  transmission  by 
mail  to  his  nearest  post  office  would  not  be  sufficient:  yet  this 
court,  in  affirming  the  judgment,  did  not  assume  that  broad 
proposition.  The  decision  was  based  upon  the  proposition  as- 
sumed by  the  court,  that  the  holder  must  use  "the  means  most 
Ijicely  to  give  the  earliest  actual  notice  to  the  endorser;"  and  as 
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it  appeared  in  proof,  that  Bennett  was  not  in  the  habit  of  doing 
business  at  Jefierson,  although  it  was  so  near  his  residence>  the 
court  €U9umed  that  the  holder  ought  to  have  known  that  fact,  and 
to  have  resorted  to  means  more  likely  to  ensure  the  endorser's 
actual  reception  of  early  notice.  It  would  be  difficult  to  main- 
tain the  principle  of  that  case.  The  question,  whether  a  party 
is  in  the  habit  of  doing  business  at  a  particular  post  office,  be- 
comes important  only  where  the  holder  seeks  to  fix  an  endorser 
with  notice,  when  it  had  been  sent  to  a  post  office  which  was 
not  the  nearest  to  his  residence.  In  such  case,  proof  that  the 
party  to  be  notified  was  in  the  habit  of  receiving  and  transmit- 
ting communications  through  the  post  office  to  which  the  notice 
was  addressed,  will  be  sufficient  to  fix  his  liability,  though  there 
might  be  another  post  office  nearer^  to  which  he  was  not  in  the 
habit  of  resorting.  But  this  would  by  no  means  prove  that  a 
notice  addressed  to  his  nearest  post  office  would  not  also  be  suf- 
ficient: for  as  a  general  rule,  the  law  requires  that  it  should  be 
so  addressed;  but  if  the  holder  knows  that  the  party  does  his 
business  at  a  di£ferent  post  office,  a  notice  sent  to  such  place 
will  be  good,  and  will  form  an  exception  to  the  general  rule. 
The  court  in  that  case  refer  to  the  case  o{  Barker  v»  Htdly  (Msut. 
&  Yerg.  R.  183,)  and  recognize  the  principle  upon  which  it  was 
decided.  In  that  case  the  note  was  payable  in  Nashville,  and 
the  notice  was  deposited  in  the  post  office  at  Nashville,  that  be- 
ing the  nearest  post  office  to  the  defendant's  residence,  which 
was  seven  miles  from  town.  The  court  decided,  that  where 
the  parties  lived  in  the  same  place,  a  deposit  of  notice  in  the 
postoffice  would  not  be  sufficient,  but  that  actual  notice  must 
be  given  by  a  special  messenger.  It  is  also  said  in  that  case, 
that  what  is  meant  by  the  same  place,  is  where  the  parties  live 
in  the  same  neighborhood  and  transact  business  at  the  same 
post  office.  In  such  case  a  mere  deposit  in  the  post  office  wiU 
not  be  sufficient.  We  think  this  case  states  the  principle  cor- 
rectlyj  but  we  do  not  think  it  warrants  the  decision  of  the  Circuit 
Judge  in  the  present  case;  There  is  no  reason  that  a  county 
line  should  be  regarded  on  this  subject  Were  we  so  to  hold, 
the  absurdity  would  often  exist,  of  the  necessity  to  send  a  notice 
to  one  endorser  by  a  special  messenger  a  distance  of  forty  or 
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fifty  miles,  because  his  residence  was  in  the  coun^,  whereas 
notice  to  another,  residing  only  ten  miles,  would  be  sufficient  if 
sent  by  mail,  provided  the  party  lived  in  another  county.  In 
the  case  of  Ireland  v.  Kipj  (10  Jh.  R.  490  and  llJh.  R.  231,) 
the  court  held,  that  where  the  party  resided  at  Kip*s  Bay,  three 
and  a  half  miles  from  the  postoffice  in  the  city  of  New-York,  a 
notice  put  in  the  post  office  directed  to  him  was  not  sufficient* 
This  case  embraces  the  same  principle  decided*  by  this  court, 
in  the  case  oi  Barker  v.  Hall.  ThI  same  court,  in  a  late  case, 
(Ramsan  v.  itfo^A:,  2  Hill's  R.  687,)  decided  that  service  of  no- 
tice of  dishonor  cannot  be  made  through  the  postoffice,  if  the 
party  sought  to  be  charged  reside  in  the  same  place  where  the 
presentment  or  demand  is  made.  But  the  court  say  in  the 
same  case,  that  it  is  otherwise  if  he  reside  in  another  place 
several  miles  distant,  though  in  the  same  town,  provided  it  ap- 
■pear  that  there  is  a  post  office  near  his  residence,  at  which  he 
j^siiaHy  TteeivBs  his  letters  and  papers,  and  a  regular  commu- 
nication by  inail  between  the  two  places.  This  case  also,  SHp- 
|)br|3  the  principles  of  the  case  of  Barker  v.  HaUt  as  well  in  the 
proposition,  that  when  the  parties  reside  in  the  same  place,  no- 
tite  placed  in  the  post  office,  culdressed  to  the  endorser,  will  not 
fb^  him  with  notice,  as  in  the  proposition,  that  by  the  same  place 
IB  to  be  understood^  when  the  parties  live  in  the  same  neighbor- 
hood, and  transact  their  business  at  the  same  postoffice.  If  a 
part^  to  a  bill  or  note  live  several  miles  distant  from  the  place 
where  it  is  payable,  though  it  be  in  the  same  coun^,  if  there  be 
a  postoffice  near  his  residence  at  which  he  usually  receives  his 
letters  and  papers,  and  to  which  there  is  a  regular  conmiunica- 
tion  by  mail  from  the  place  where  the  bill  or  note  is  payable, 
a  notice  sent  by  the  mail  will  be  sufficient. 

2d*  Independently  of  the  foregoing  view  of  the  case,  we  think 
the  endorsers,  by  writing  the  name  of  their  postoffice  under 
their  signatures  on  the  note,  thereby  impliedly  directed  notice 
to  be  sent,  by  mail,  to  such  post  office. 

Upon  both  grounds,  therefore,  we  think  there  is  error  in  the 
judgment,  and  that  it  must  be  reversed. 
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Applewhite  vs.  A.  T.  &  E  Shaw. 

1.  The  lut  eodof^^r  of  a  bill  of  exchange  took  a  moitgage  oo  the  estate  of  the  drawer 
for  his  indemDitjt  aod  subseqneotljr  dischar|^ed  the  bill  and  prosecuted  his  suit 
against  the  first  endorser  to  jadgmeat.  Held?  on  bill  filed  by  first  endorser  against 
the  last,  to  compel  the  application  of  the  Indemnity  to  the  discharce  of  the  iadgmentt 
that  no  snch  equity  existed  against  the  second  endorser  by  reason  of  such  indemnity. 

t»  If  the  second  endorser  had  received  payment  in  whole  or  part  from  the  drawer,  to 
that  extent  he  would  not  be  entitled  to  a  recorery  against  the  first  endorser.  This, 
howerer,  is  a  defence  which  should  haTO  been  made  at  law ;  and  not  baring  been 
inade,  a  court  of  equity  would  giTO  no  relief. 

A.  T.  Shaw  drew  a  bill  of  exchange  in  favor  of  Applewhite, 
on  Kirkman,  Hanba  &  Co.  Applewhite  endorsed  the  bill  for 
the  accommodation  of  the  drawer,  and  then  E.  Shaw,  the  bro- 
ker of  the  drawer,  endorsed  it,  taking  a  deed  of  trust  on  the  es- 
tate of  bis  brother  for  his  indemnity.  £•  Shaw  took  up  the  bill, 
and  prosecuted  his  suit  in  the  Circuit  Court  of  Tipton  count 
against  Applewhite,  and  recovered  judgment 
the  sum  of  $546. 

Applewhite  filed  this  bill  against  A«  T.  & ! 
Chancery  Court  at  Brownsville,  in  October,  184 
the  above  facts;  and  charges  also,  that  A.  T.  SI 
that  the  property  was  sufficient  to  discharge  th^ 
that  he  had  proved  in  the  Circuit  Court  that  said 
said  he  was  ^'almost  indemnified  out  of  said  property.'^^^The 
bill  fiirther  declares,  that  said  E.  Shaw  had  the  control  of  said 
trust  property,  and  prays  that  he  may  be  decreed  an  equitable 
trastee  for  the  complainant,  and  that  he  account  for  the  proper* 
tjj  and  that  it  be  applied  to  the  discharge  of  the  judgment. 
To  this  bill  there  was  a  demurrer.  Chancelk>r  McCambell, 
at  the  November  term,  1842,  sustained  the  demurrer,  and  or- 
dered the  biU  to  be  dismissed.    The  complainant  appealed. 

McLamahan  and  HarrUf  for  the  complainant. 

Searcy^  for  the  defendants. 

Green,  J.  delivered  the  opinion  of  the  court. 

The  bill  alledges,  that  the  defendant  A.  T.  Shaw  was  the 
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drawer  of  a  bill  of  exchange  for  four  hundred  dollars;  that  com- 
plainant was  the  first  endorser  thereon,  and  defendant  E.  Shaw 
the  second  endorser,  and  that  both  endorsements  were  made  for 
the  accommodation  of  the  drawer;  that  the  drawer  of  said  bill, 
A.  T.  Shaw,  having  become  insolvent,  executed  a  deed  of  trust 
to  the  said  Ephraim,  to  indemnify  and  save  him  harmless 
against  said  liability;  that  the  said  Ephraim  brought  suit  against 
complainant  as  first  endorser  on  said  bill,  he,  the  said  Ephraim, 
having  paid  and  taken  up  the  same,  and  recovered  judgment 
thereon  for  the  sum  of  $546  60  damages;  that  the  property- 
conveyed  to  said  Ephraim  was  sufficient  to  have  discharged 
said  habiUty,  had  it  been  applied  in  that  way;  cmd  that  com- 
plainant proved  upon  the  trial  at  law,  that  said  Ephraim  had 
acknowledged  ^*that  he  had  already  been  indemnified  out  of  the 
property  conveyed  in  said  deed  of  trust,  almost  to  the  amount 
of  the  debt,  but  not  quite*'* .  Complainant  does  not  know  how 
the  property  in  said  deed  has  been  appropriated,  and  the  par- 
tial satisfaction  could  not  be  allowed  under  the  pleas  which  he 
filed  in  the  cause  at  law,  so  that  he  lost  the  benefit  thereof; 
and  a  judgment  was  rendered  against  him  for  the  whole 
amount. 

The  bill  prays,  that  the  execution  of  said  judgment  be  en^ 
joined,  and  that  said  Ephraim  be  compelled  to  apply  the  pro- 
perty conveyed  in  said  deed  to  the  extinguishment  of  said 
judgment.  To  this  bill  there  is  a. demurrer.  We  are  of  opin- 
ion,' that  the  first  endorser  of  a  bill  or  note  has  no  equity  against 
the  last  endorser,  who  may  take  up  such  bill  or  note  by  reason 
of  any  security  he  may  have  obtained  from  the  maker  or  draw- 
er. He  has  a  right  to  secure  himself  by  taking  a  deed  of  trust 
or  mortgage,  and  still  to  pursue  his  legal  remedy  against  a  prior 
endorser.  But  if  he  had  actually  received  payment  in  whole 
or  in  part  Grom  the  drawer,  he  would  have  no  right  to  recover 
to  that  extent  from  the  complainant.  But  if  this  were  so,  the 
complainant  might  have  had  an  ample  defence  at  law.  If  he 
did  not  make  it,  either  from  negligence  in  failing  to  get  proof, 
or  for  want  of  proper  pleas  to  the  action,  it  is  his  misfortune. 
He  cannot  have  a  new  trial  here.  Affirm  the  decree,  and  sus- 
tain the  demurrer. 
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Elimbro  w.  Lamb. 

1.  Liftmb  endorsed  a  note  in  blank  and  delivered  it  toKimbro,  telling  him,  at  the  time 
of  the  endoreemant  and  d«Iiver;r»  to  fill  ttp  the  endorsement  as  he  thought  proper. 
Held,  that  this  only  authorised  him  to  fill  it  up  so  as  to  assign  the  legal  interest  to 
Bueh  person  as  he  chose«  It  did  not  authorize  him  to  endorse  on  the  note  a  special 
assignment,  vraiying  demand  and  notice  to  th«  endorser. 

2.  The  Judge  charged  the  jurj,  that  if  the  defendant  endorsed  a  note  in  blank  and  de- 
livered it  to  plaintiff,  difecting  him  to  fill  up  the  endorsement  as  he  pleased,  it  did 
not  authorize  the  plaintiff  to  endorse  on  the  note  a  waiver  of  demand  and  notice  to 
defendant.  Held,  that  this  was  not  charging  upon  the  facta.  See  2  Humphreys, 
283,  311,  181. 

Kimbro  instituted  aa  action  of  debt  against  Webb,  the  maker 
of  a  note,  and  Lamb>  the  endorser  thereof  A  nolle  prosequi 
was  subsequently  entered  as  to  Webb,  in  the  Circuit  Couft  of 
Henry  county.  The  plaintiff  averred  and  made  profert  of  an 
assignment  of  the  note,  with  a  waiver  of  demand  and  notice. 
The  defendant  pleaded,  that  he  made  no  such  assignment^  and 
nil  ddtetj  and  verified  these  pleas  by  affidavit.  The  case  was 
submitted  to  a  jury,  and  a  verdict  was  rendered  for  plaintiff. 
Defendant  appealed,  and  the  case  was  reversed.  See  3  Hum- 
phreys, p.  17. 

The  case  was  again  submitted  to  a  jury,  at  the  January 
term,  1843.  It  appeared,  that  Webb  made  a  bill  single,  paya- 
ble to  Lamb,  for  $333;  that  Lamb,  for  value  received,  endorsed 
on  the  back  of  said  bill  single  his  name,  **J.  Lamb,''  and  de- 
livered it  to  Kimbro,  stating  to  Kimbro  that  he  might  fill  up  the 
endorsement  as  he  thought  proper;  that  Kimbro,  at  a  subseqaent 
penod,  wrote  the  following  words  over  the  signature  of  J.  Lamb: 
"I  assign  this  note  to  A.  Kimbro,  for  value  received,  wfiuving 
the  necessity  of  demand  and  notice." 

Harris,  the  presiding  Judge,  charged  the  jury,  that  no  de- 
mand having  been  made  of  Webb,  and  notice  given  to  the  en- 
dorser, there  could  be  no  recovery  on  the  endorsement,  unless 
this  duty  the  law  imposed  on  the  holder  had  been  waived  by 
the  defendant;  that  the  fact,  that  the  defendant  had  placed  his 
name  on  the  back  of  the  note,  of  itself  conferred  no  right  upon 
the  plaintiff  to  fill  up  the  blank  endorsement  waiving  demand 
and  notice;  that  a  blank  endorsement  authorized  the  plaintiff  to 
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assign  the  legal  interest,  either  to  himself  or  any  other  person 
he  chote,  ahd  nothing  more;  but  if  the  defendant  authorized  the 
plaintiff  to  fill  up  the  endorsement  waiving  demand  and  notice, 
it  would  bind  him  that  a  waiver  of  demand  and  notice  was  no 
part  of  an  assignment,  but  that  it  was  an  agreement  or  special 
contract,  that  might  be  incorporated  in  the  assignment,  if  the 
parties  had  made  such  contract  and  agreed  that  it  should  be  so 
incorporated. 

After  the  jury  had  retired,  they  returned  into  court  in  a  body 
and  enquired  of  the  court  whether,  if  said  defendant  only  said, 
*'fill  up  the  endorsement  in  any  way  you  think  proper,"  this 
would  authorize  him  to  fill  it  up,  waiving  demand  and  notice. 
To  which  the  court  replied,  that  it  would  not. 

The  jury  rendered  a  verdict  for  the  defendant.  A  motion 
was  made  fqr  a  new  trial  by  the  plaintiff,  and  overruled.  The 
plaintiff  appealed. 

J.  Dunlap  and  Totterij  for  plaintiff  in  error. 

Fitzgerald^  for  defendant. 

Oreen,  J.  delivered  the  opinion  of  the  court. 

The  defendant  is  the  payee  of  a  note,  executed  by  John 
Webb,  which  he  endorsed  to  the  plaintiff.  The  endorsement 
was  in  blank,  and  it  was  filled  up  by  the  plaintiff,  waiving  de- 
mand and  notice.  Jt  was  proved,  that  the  defendant  told  the 
plaintiff  he  might  fill  up  the  endorsement  in  any  way  he  saw 
proper.  The  court  told  the  jury,  that  if  the  parties  had  an  un- 
derstanding or  agreement  that  the  plaintiff  should  fill  up  the 
endorsement,  waiving  demand  and  notice,  the  defendant  would 
be  bound  by  it;  but  that,  in  the  absence  of  such  evidence,  the 
plaintiff  could  only  fill  up  the  endorsement  with  an  ordinary 
assignment  of  the  legal  interest.  The  jury  afterwards  came 
into  court  and  enquired  whether,  if  the  defendant  said  the 
plaintiff  might  fill  up  the  endorsement  in  any  way  he  thought 
proper,  would  that  authorize  him  to  fill  it  up  waiving  demand 
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and  noticQ.  The  court  said,  that  such  expressions  of  a  party 
at  the  time  of  making  a  blank  endorsement,  would  6nly  autho- 
rize him  to  fill  it  up  so  as  to  assign  the  legal  interest. 

In  this  charge  there  is  no  error.  The  contract  which  is  made 
by  the  mere  endorsement  of  negotiable  paper,  and  that  which 
was  filled  up  over  the  name  of  the  defendant  in  this  case,  are 
very  diflerent.  The  blank  endorsement  would  only  authorize 
the  holder  to  fill  up  the  assignment,  passing  the  legal  interest  to 
whomsoever  he  might  think  proper.  Unless  the  party  to  whom 
a  note  is  transferred  by  blank  endorsement  be  authorized  by 
the  agreement  of  the  endorser  to  insert  in  the  assignment,  that 
demand  and  notice  are  waived,  he  cannot  so  fill  it  «p.  The 
authority  which  the  law  impUes,  is  only  a  right  to  fill  up  the 
assignment,  transferring  the  legal  interest  in  the  paper  to  whom- 
soever he  pleases.  If  it  is  desired  that  the  assignment  shall 
contain  any  other  agreement  than  the  law  implies,  it  must  be 
shown  that  the  endorser  authorized  such  agreement  to  be  in- 
serted. 

It  is  insisted  for  the  plaintiff,  that  the  expression  of  Lamb  to 
Kimbro,that  he  might  ''fill  up  the  endorsement  in  any  way  he 
thought  proper,"  gave  Kimbro  a  right  to  fill  it  up  waiving  de- 
mand and  notice.  We  think  the  opinion  of  the  circuit  court 
is  correct  upon  this  point.  The  express  authority  here  given, 
is  only  that  which  the  law  implies,  and  nearly  in  the  language 
laid  down  by  Chitty.  It  means  only  that  the  holder  may  pse 
any  form  of  language,  in  the  assignment  of  the  paper  to  any 
person  he  may  choose  to  name  as  endorsee.  But  it  is  insisted 
that  the  court  charged  the  jury  upon  the  facts,  as  well  as  the 
law  of  the  case,  and  that  this  was  error.  We  do  not  under- 
stand this  charge  in  the  least  degree  trenching  upon  the  pro- 
vince of  the  jury.  The  jury  enquired  whether,  if  certain  words 
were  used  by  the  defendant,  they  would  convey  to  the  plaintiff 
authority  to  insert,  in  this  assignment,  the  contract  waiving  de- 
mand and  notice.  Here  was  a  fact  found  by  a  jury,  or  hypo- 
thetically  assumed  to  exist.  The  remarks  of  the  Judge,  in  re- 
ply, takmg  the  fact  as  stated  by  the  jury,  indicate  his  opinion 
as  to  whether  the  words  used  do,  in  law,  constitute  an  agree- 
ment of  the  defendant  that  the  plaintiff  may  write  over  his  sig- 
13 
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nature  any  special  contract  he  may  think  proper.  They  were 
confined  strictly  to  that  legal  proposition.  If  the  jury  had 
found,  that  by  the  use  of  these  words,  Lamb  intended  to  convey 
the  authority  to  Kimbro  to  fill  up  the  endorsement  waiving  de- 
mand and  notice,  the  previous  charge  of  the  court  had  indicated 
that  he  would  be  bound,  and  that  they  must  find  for  the  plain- 
tiff^ But  they  propound  no  such  proposition.  They  ask,  whether 
the  words  used  by  Lamb,  per  «?,  authorized  Kimbro  to  write 
the  special  contract  over  his  name.  And  we  think  the  court 
answered  correctly,  that  they  would  not  If  the  authority  ex- 
isted, to  insert  in  the  assignment  the  words  "waiving  demand 
and  notid^,"  we  do  not  perceive  but  that,  upon  the  same  au- 
thority, he  might  not  have  coupled  with  the  assignment  any 
other  contract  he  might  have  wished.  But  such  unlimited  au- 
thority is  not  contended  for,  and  certainly  was  not  conferred. 
Let  the  judgment  be  aflSrmed. 


ffoTE. — An  endorsement  which  mentions  the  name  of  the  person  in  jwhoee  favor  it  is 
made,  is  called  an  endorsement  in  fnll;  and  an  endorsement  which  does  not,  is  called 
an  endorsement  in  blank.    Chittj  on  Bills,  252. 

An  endorsement  in  blank  is  made  by  the  mere  writings  of  the  endorser's  name  on 
the  back  of  the  bill  or  note»  and  constitntes,  in  itself,  a  complete  and  perfect  transfer 
of  the  interest  in  the  bill  or  note,  and  gives  the  right  of  action  to  any  bona  fids  holder. 
ChiUy  on  BillSt  252. 

Where  a  negotiable  note  is .  endorsed  in  blank,  the  holder  may  fill  it  up  with  any 
name  he  pleases,  and  the  person  whose  name  is  inserted  will  be  deemed  rightfully  en- 
tided  to  sue.  7  Mass.  479;  11  John.  52;  6  Coner.  449;  3  Wheat.  173, 183;  18  John. 
230;  2Hiunphr«yi. 
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Elliott  tw.  Thompson. 

1.  In  the  abtence  of  fraud  or  eriction  the  Vendee  of  real  ettate,  in  poMetsioo  under  a 
deed  with  coreoaDtt  of  gfeneral  aod  special  warranty,  it  entitled  to  no  equitable  relief 
on  account  of  outstandings  encumbrances  or  adverse  title. 

2.  It  Is  now  well  settled,  that  the  vendee  of  real  estate,  with  covenant  of  warranty,  on 
eviction,  recovers  of  the  vendor,  the  consideration  money  and  interesl. 

This  bill  was  filed  in  the  ChaDcery  Court  at  Sommerville  by 
Elliott  against  Thompson,  administratorof  Hopkins,  for  the  pur- 
po3e  of  obtaining  an  injunction  against  the  enforcement  of  part 
of  a  judgment  obtained  by  Thompson,  as  administrator,  against 
him.  Hopkins  sold  to  Elliott  a  tract  of  land,  which  was  subject 
to  a  deduction  of  locative  claim.  Hopkins  promised  to  buy  in 
this  claim  from  time  to  time,  but  died  without  doing  so.  El- 
liott retained  the  land  and  bought  the  locator's  share  at  $1000. 
Thompson  in  his  answer,  alleged  that  the  consideration  money 
and  interest,  which  was  about  the  sum  of  $400,  was  all  the 
abatement  eomplainant  was  entitled  to,  and  ofiered  in  his  an- 
swer to  abate  the  judgment  to  that  extent  and  no  further. 

The  facts  are  more  fully  stated  in  the  opinion  of  the  court. 
McCambell,  Chancellor  gave  relief  to  that  extent.  Complain* 
ant  appealed. 

Turleifj  for  complainant 

J.  C.  Humphreytf  for  defendant. 

Reesb,  J.  delivered  the  opinion  of  the  court 

Hopkins  in  183:2  sold  and  contracted  to  convey  to  one  Bell,  a 
tract  of  land  of  upwards  of  five  hundred  acres,  at  the  price  of 
four  dollars  per  acre,  and  took  the  bonds  of  Bell  for  the  pur- 
chase money,  and  gave  him  a  bond  or  covenant  to  convey  title 
on  the  payment  of  the  purchase  money.  The  land  in  question 
had,  in  early  times,  been  entered  in  the  name  of  David 
Ross,  and  no  grant  at  the  time  of  this  contract  with  BeU  had 
been  issued  to  the  heirs  of  Ross.  This  land  had  been  located 
by  Pillow  and  Bradshaw,  and  they  or  their  heirs  had  an  equita- 
ble right  to  one-fifth,  or  one  hundred  and  sixteen  acres,  for  the 
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locative  share.  It  does  not  appear  from  the  allegations  of  the 
bill,  or  the  proof  in  the  case,  that  Bell  at  the  time  of  the  con- 
tract was  not  well  informed  of  this  state  of  the  title.  In  1833 
or  1834,  Elliott,  the  complainant,  purchased  the  land  in  ques- 
tion of  Bell,  and  subsequently  surrendered  to  Hopkins  the  title 
bond  or  covenant  for  a  conveyance  made  by  Hopkins  to  Bell, 
and  subsequently  surrendered  to  Hopkins  the  title  bond  or  cov- 
enant for  a  conveyance  made  by  Hopkins  to  Bell  and  assigned 
to  him,  and  accepted  from  Hopkins  a  deed  of  conveyance,  in 
which  there  is  no  covenant  of  seizin,  or  for  further  assurance, 
or  to  remove  incumbrances,  but  a  covenant  merely  of  general 
warranty  as  the  title,  and  of  special  warranty  against  any  claims 
of  the  heirs  of  Pillow  and  Bradshaw.  Complainant  gave  to 
Hopkins  his  bonds  for  the  amount  contracted  to  be  paid  by  Bell, 
and  the  bonds  of  Bell  were  surrendered  to  him  by  Hopkins. 
At  this  time  complainant  knew  the  claim  of  Pillow  and  Brad- 
shaw for  a  locative  share  in  the  land,  and  was  not  ignorant,  as 
we  think  from  the  proof,  of  the  general  state  of  the  title.  Hop- 
kins in  his  life-time,  although  proposing  and  promising  to  do  so, 
did  not  complete  any  negotiation  with  Pillow  and  Bradshaw 
for  the  extinguishment  of  their  equitable  title  to  a  locative  share* 
The  administrator  of  Hopkins  brought  suit  for  the  balance  of 
the  consideration  and  obtained  judgment;  and  complainant  filed 
this  bill  of  injunction.  The  administrator  in  his  answer,  ofiers 
and  agrees  to  an  abatement  of  his  judgment  at  law,  on  the 
ground  of  the  locative  share  of  Pilk)W  and  Bradshaw,  although 
there  had  been  no  recovery  or  eviction  by  them  against  the 
vendee  of  his  intestate,  the  complainant,  to  the  amount  and  ex- 
tent of  the  value  of  the  locative  share,  as  fixed  by  the  terms  of 
the  sale  to  Bell:  or,  in  other  words,  to  abate  the  consideration 
money  and  interest  of  the  one  hundred  and  sixteen  acres.  Com- 
plainant subsequently  filed  a  supplemental  bUl,  alleging  that 
he  had  purchased  and  paid  for  the  locative  share;  and  that  it 
cost  him  the  sum  of  one  thousand  dollars,  and  he  claims  an 
abatement  to  this  extent. 

Two  questions  have  been  discussed.  1st.  The  jurisdiction 
of  a  Court  of  Chancery  to  grant  any  relief  under  the  circum- 
stances of  this  case?  and  2dly.  If  relief  can  be  granted,  what 
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shall  be  the  extent  of  that  relief?  We  have  considered  the  evi- 
dence with  some  care,  and  are  satisfied  that  it  does  not  esta- 
blish fraud  against  Hopkins;  and  in  the  absence  of  fraud  or 
eviction,  the  ve;ideein  possession  under  a  deed,  with  covenants 
of  special  warranty,  is  entitled  to  no  equitable  relief  on  account 
of  the  outstanding  encumbrances  or  adverse  title.  No  conver- 
sations of  Hopkins  proved  in  the  record,  as  to  his  purchasing 
the  locative  share,  either  by  their  own  proper  force,  or  in  con- 
nection with  the  covenant  of  special  warranty,  if  they  could  be 
so  connected,  constitute  a  ground  upon  which  the  court  could 
rest  the  jurisdiction  of  a  Court  of  Chancery  to  enforce  the  spe- 
cific execution  of  contracts,  according  to  the  course  of  the  court 
in  such  cases. 

1.  If  it  were  not,  then,  that  the  administrator  of  Hopkins  has 
in  his  answer  offered  to  abate,  and  submitted  to  an  abatement  on 
the  ground  of  the  locative  share,  it  would  be  difficult  indeed  to 
maintain  the  jurisdiction  of  the  court  in  the  present  case. 

2.  There  can  be  no  doubt  as  to  the  extent  of  the  relief  to  be 
granted.     In  this  case,  equity  must  follow  the  law. 

If  Pillow  had  recovered  his  locative  share  from  the  complain- 
ant, and  evicted  him  from  the  one  hundred  and  sixteen  acres, 
complainant  could,  at  Jaw,  in  an  action  of  covenant  for  the 
breach  of  the  warranty  of  his  deed,  have  recovered  against 
Hopkins  the  consideration  money,  only,  and  the  interest  there- 
on. The  earlier  cases  on  this  subject,  in  this  State,  are  mark- 
ed by  some  fluctuation  in  the  principle  of  compensation.  But 
the  question  has  been  fully  settled,  and  for  a  considerable  length 
of  time,  in  favor  of  the  consideration  price,  and  against  the  val- 
ue at  the  eviction.  Particular  cases  have  arisen,  and  will  rise, 
where  the  enforcement  of  the  one  rule  or  the  other  would  fall 
short  of  or  exceed  the  just  claims  or  liabilities  of  the  one.  party 
or  the  other.  But  having  established  a  general  rule  on  the  sub- 
jest,  it  is  our  duty  on  grounds  alike  of  justice  and  policy,  and 
in  courts  of  equity  as  well  as  in  courts  of  law,  inflexibly  to  ad- 
here to  it.  The  inconvenience  arising  from  its  practical  en- 
forcement can  be  readily  obviated  by  the  purchaser  insisting 
upon  the  insertion  of  further  covenants  in  the  deed;  as  of  seizin; 
to  remove  encumbrances;  for  further  assurances,  &c. 
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The  Chancellor,  in  this  case,  gave  relief  to  the  extent  sub- 
mitted to  in  the  answer  of  the  administrator.  So  far  was  prop- 
er, and  we  affiun  the  decree. 


Mays  vs.  Jennings. 

1.  Mays,  fora  stipulated  consideration*  covenanted  to  deliver  a  given niumber  of  barrels 
of  com  to  Jennings,  and  Jennings  bodnd  btniself  to  furnish  sacks  to  put  the  corn  in. 
Jennings  delivered  the  sacks,  which  were  received,  and  Mays  failed  to  deliver  the 
corn  or  return  tbe  sacks.  Held,  that  in  a  suit  on  the  covenant  for  a  breach  thereof 
in  not  delivering  the  corn  sacked^  the  value  of  the  sacks  detained  was  proper  to  be 
considered  in  estimating  the  damages. 

2.  Where  a  covenant  was  made  for  the  delivery  of  a  given  number  of  barrels  of  com, 
the  quantity  should  be  ascertained  by  the  bushel  measure  as  fixed  by  law,  and  not 
by  weight  and  evidence  of  a  neighborhood  custom,  which  cannot  be  permitted  to 
control  the  law. 

Jennings  instituted  an  action  of  covenant  in  the  Circuit  Court 
of  Gibson  county,  against  Mays.  The  declaration  avers  the 
making  of  an  agreement  on  the  10th  day  of  April,  1841,  signed 
and  sealed  by  the  plaintiflF  and  the  defendant;  that  defendant 
bound  himself  to  deliver  to  Jennings  by  the  first  day  of  De- 
cember next  thereafter,  at  Eaton,  in  the  county  of  Gibson,  at  one 
dollar  per  barrel,  all  the  com  that  the  defendant  should  make, 
except  enough  for  his  own  use,  which  was  to  be  one  hundred 
and  seventy-five  barrels,  if  he  did  not  make  a  full  crop,  and  two 
hundred  if  he  made  a  full  crop;  that  the  corn  should  be  thrash- 
ed and  sacked;  and  that  the  plaintiff*  Jennings  bound  himself 
to  deliver  the  sacks  at  Eaton  by  the  time  specified,  and  to  exe- 
cute his  notes  for  the  purchase  money  on  the  day  of  the  delivery 
of  the  corn,  payable  on  the  15th  day  of  February  next  thereaf- 
ter. The  declaration  further  avers,  that  the  defendant  did 
produce,  during  the  ensuing  season  after  the  execution  of  the 
covenant,  a  large  and  full  crop  of  corn,  and  had  for  sale,  after 
reserving  for  his  own  use  the  number  of  barrels  specified  in  the 
article  of  agreement, —  barrels;  that  he  (plaintiff)  furnished  the 
sacks  according  to  agreement,  and  that  he  was  at  Eaton  at  the 
time  specified,  ready  to  receive  the  said  corn  and  execute  his 
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notes  according  to  contract;  that  defendant  received  the  sacks 
and  sacked  the  corn,  and  refused  to  deliver  it. 

The  defendant  pleaded  "covenant  performed,"  and  leave 
was  "given  to  each  party  to  give  in  evidence  any  matter  that 
could  be  specially  pleaded." 

There  was  an  issue  on  this  plea  submitted  to  a  jury  at  the 
July  term,  1842,  Harris,  Judge,  presiding.  The  covenant  vras 
read  to  the  jury,  sustaining  the  description  thereof  in  the  de- 
claration, and  proof  was  introduced  showing  that  Jennings  had 
delivered  to  Mays,  on  the  6th  day  of  December,  1841,  seven 
hundred  and  fifty  sacks;  that  the  sacks  were  worth  in  Gibson 
twenty  cents  each,  weighing  two  pounds  each.  To  this  proof 
as  to  the  value  of  the  sacks  the  defendant  objected,  on  the 
ground  that  they  were  not  recoverable  in  this  action.  After  the 
corn  was  sacked,  the  defendant  ofiered  to  deliver  it  to  the  plain- 
tiff, the  quantity  delivered  to  be  ascertained  by  weight,  esti- 
mating fifty-two  pounds  to  the  bushel,  or  two  hundred  and  six- 
ty pounds  to  the  barrel,  exclusive  of  the  sack.  The  plaintiff 
refused  to  receive  the  com  by  weight,  but  required  that  the 
quantity  of  com  should  be  ascertained  by  measuring  it  in  a 
bnshel  or  half  bushel  measure.  The  corn  was  not,  for  this  al- 
lodged  reason,  delivered:  the  defendant  then  ofiered  to  return 
the  sacks:  plaintiff  refused  to  receive  them,  saying  he  would 
make  the  defendant  pay  for  them  at  twenty  cents  per  sack. 
Defendant  then  offered  the  value  of  seven  hundred  and  fifty 
sacks  at  twenty  cents  each  in  Tennessee  bsmk  paper,  to  which 
plaintiff  replied  that  bank  paper  was  not  a  lawful  tender. 

The  defendant  proved  by  several  traders  und  planters,  that 
the  mode  adopted  for  ascertaining  the  quantity  of  com  was  this; 
when  a  contract  was  made  for  the  delivery  of  a  given  number 
of  barrels  of  corn,  to  be  thrashed,  sacked,  and  delivered  at  Ea- 
ton, the  quantity  of  corn  was  ascertained  by  weight  at  fifty-two 
pounds  as  a  bushel  thereof,  or  two  hundred  and  sixty  as  a  bar- 
rel thereof.  It  was  also  proved,  that  this  was  the  mode  adopted 
not  only  at  Eaton,  but  along  the  whole  course  of  the  Mississippi, 
and  at  New-Orleans,  when  the  com  was  intended  to  be  shipped^ 
for  sale.  It  was  also  proved,  that  on  an  average  the  result 
would  be  near  about  the  same,  whether  weighed  at  fifty-two 
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pounds  as  a  bushel  or  measured  by  tke  bushel  measure;  that 
flint  com  would  weigh  from  fifty-four  to  fifty-seven  pounds  to 
the  bushel,  and  the  ordinary  corn  of  the  country  would  weigh 
about  fifty-two  pounds  to  the  bushel. 

It  appeared  that  com  was  worth  about  one  dollar  and  twenty- 
five  cents  per  barrel  that  season,  and  that  the  defendant  sold 
his  corn  at  one  dollar  and  twenty-five  cents  per  barrel  by 
weight,  part  in  cash  and  part  on  credit. 

The  defendant  requested  the  court  to  charge  the  jury,  that 
if  they  believed,  from  the  evidence,  that  it  was  the  understand- 
ing of  the  parties,  on  making  the  contract,  that  the  quantity 
of  corn  delivered  should  be  ascertained  by  weighing  it,  esti- 
mating fifty-two  pounds  as  a  bushel,  or  two  hundred  and  sixty 
pounds  as  a  barrel,  that  the  jury  should  be  governed  by  such 
understanding  in  making  up  their  verdict.  This  the  court  re- 
fused to  charge,  and  charged  the  jury  that  the  mode  of  mea- 
surement was  prescribed  by  law  to  be  by  the  bushel  measure 
and  not  by  weight,  and  that  the  jury  would  be  governed  by  this 
rule  and  no  other;  that  the  covenant  fiixed  the  understanding 
of  the  parties,  which  the  court  would  construe  for  the  jury  to 
mean  by  the  bushel  and  not  by  weight,  and  that  the  jury 
should  so  consider  it. 

The  defendant  also  requested  the  court  to  charge  the  jury 
that  the  value  of  the  sacks  was  not  recoverable  in  this  action; 
but  the  court  charged  the  jury  that  the  value  of  the  sacks  was 
recoverable  in  this  action,  and  that  the  declaration  was  suflScient 
to  authorize  it,  leaving  the  facts  to  be  ascertained  by  the  jury. 

The  jury  returned  a  verdict  for  the  plaintiff,  for  the  sum  of 
two  hundred  and  twenty  dollars.  The  defendant  moved  the 
court  for  a  new  trial.  The  motion  was  overruled,  and  judg- 
ment rendered  bn  the  verdict.     The  defendant  appealed. 

R.  P.  Bainesj  for  the  plaintiff  in  error. 

1.  The  plaintiff  in  error  was  not  entitled  to  recover  the  value 
of  the  sacks.  They  are  not  embraced  in  the  covenant  of  the 
defendant.  He  did  not  covenant  that  he  would  pay  for  a  given 
or  any  number  of  sacks.  He  covenanted  to  deliver  corn,  and 
the  covenant  extends  no  farther  than  to  render  him  liable  for 
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damages  arising  out  of  the  breach  of  the  contract  in  not  deUv- 
ering  the  com.  Although  the  sacks  came  into  the  possession  of 
the  defendant  under  the  covenant,  the  covenant  did  not  provide 
for  the  contingency  which  arose  eventually,  to  wit,  the  non-de- 
livery of  the  corn  and  non-return  of  the  sacks.  The  extent  of 
the  plaintiff's  right  of  recovery  and  extent  of  defendant's  liabil- 
ity is  limited  to  the  terms  of  the  covenant. 

2.  The  court  charged,  that  it  was  the  province  of  the  court 
to  construe  the  written  covenant  of  the  parties,  and  this  cove- 
nant meant  that  the  corn  was  to  be  measured  by  the  bushel 
measure.  He  did  not  controvert  the  first  position,  but  insisted 
that  each  party  had  agreed  that  so  many  barrels  should  be 
delivered;  and  that  the  question  as  to  what  quantity  a  given 
number  of  barrels  would  contain,  was  not  fixed  by  the  covenant, 
but  was  an  open  question  to  be  fixed  by  the  contract  of  the 
parties,  expressed  or  implied,  which  could  be  ascertained  by 
reference  to  the  uniform  usage  and  established  custom  of  the 
country,  as  understood  by  merchants,  planters  and  traders  of 
the  country  where  the  com  was  sold,  and  to  which  it  was  to  be 
shipped.  ThQ  parties  not  having  entered  into  any  express  con- 
tract as  to  the  mode  of  ascertaining  the  number  of  barrels,  the 
presumption  necessarily  arises,  that  they  intended  to  contract 
and  deal  according  to  the  general  usage,  practice  and  under- 
standing in  relation  to  sales  of  corn.  Smith  v.  Wright^  1  Caines* 
Rep.  13;  Barber  v.  Bruccj  3  Conn.  9;  Douglas,  519;  5  Munford, 
483;5Binney,287. 

Crocketj  for  the  defendant  in  error. 

Totterij  for  the  plaintiff  in  error. 

TuRLBY,  J.  delivered  the  opinion  of  the  court. 

This  is  an  action  of  covenant,  brought  by  the  defendant  in 
error,  to  recover  damages  against  the  plaintiff  for  the  nonper- 
formance of  a  contract  made  on  the  10th  day  of  April,  1841, 
by  which  he  promised  to  deliver  to  him,  at  one  dollar  per 
barrel,  all  the  corn  he  might  raise  to  spare  that  year,  thrashed 
14 
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and  sacked,  by  the  first  day  of  December,  Jennings  furnishing 
the  sacks.  The  proof  shows,  that  seven  hundred  and  fifty  sacks 
were  accordingly  furnished,  worth  about  twenty  cents  apiece; 
that  the  corn  was  sacked  by  Mays  and  tendered  to  Jennings; 
but  that  Mays,  instead  of  measuring  the  com  by  the  bushel 
measure,  refused  to  deliver  it  but  by  weight  of  fifty-two  pounds 
to  the  bushel,  two  hundred  and  sixty  to  the  barrel,  which  was 
refused  by  Jennings,  and  thereupon  Mays  sold  the  corn  to  an- 
other, by  weight,  at  one  dollar  and  twenty-five  cents  per  barrel. 
There  was  proof  introduced,  showing  that  corn  was  often  sold 
and  delivered  in  that  neighborhood  by  weight,  and  that  there 
was  but  little  difference  in  the  quantity  as  ascertained  by  weight 
and  measurement.  The  court  charged  the  jury,  "that  the  value 
of  the  sacks  was  recoverable  in  Ais  action;  that  the  evidence 
establishing  the  mode  of  measurement  was  incompetent;  that 
they  must  not  be  governed  by  it.  but  consider  it  rejected;  that 
the  mode  of  measurement  was  prescribed  by  law  to  be  by  the 
bushel,  and  not  by  weight."  This  charge  is  objected  to  upon 
both  points,  but  we  think  without  success.  On  the  first  point, 
by  the  terms  of  the  contract  the  sacks  were  to  be  furnished  by 
defendant  in  error,  to  be  returned  to  him  filled  with  corn.  They 
were  furnished  and  not  returned,  and  of  course,  in  estimating 
the  damages  for  the  breach  of  the  contract,  their  value  mast 
be  taken  into  consideration.  On  the  second  point,  a  barrel,  dry 
measure,  is  by  law  fixed  at  five  bushels,  and  not  at  two  hun- 
dred and  sixty  pounds;  and  if  a  contract  is  made  for  so  many 
barrels  of  corn,  the  purchaser  is  entitled  to  receive  it  by  the 
bushel,  unless  he  contract  otherwise.  Proof  of  a  neighborhood 
practice  cannot  alter  the  law.     Judgment  aflSrmed. 

Note — On  demurrer  to  a  pica,  stating  a  custom  in  Southampton,  that  any  pound  of 
butter  exposed  to  sale  in  the  markets  of  said  town  should  and  ought  to  weigh  eighteen 
ounces;  it  was  contended,  that  the  custom  was  contrary  to  the  law  of  tfce  land  and 
•tatutes,  which  direct  that  every  pound  should  contain  sixteen  ounces. 

Per  eur.  We  are  tiot  called  upon  to  decide  whether  a  custom  to  sell  butter  in  lumps 
of  any  particular  weight  is  good  or  not.  The  question  is,  whether,  when  a  person  ia 
selling  butter  under  the  specific  deoomination  of  a  pound,  he  shall  be  compelled  to  sell 
more  than  a  pound.  Butter  is  described  to  be  sold  by  avoirdupois  weight,  by  which  a 
pound  of  butter  weighs  sixteen  ounces:  then  how  can  a  person  who  profc'sscs  to  scU  a 
pound  of  butter  be  obliged  ta  sell  more  than  a  pound?  It  might  as  well  be  argued,  that 
a  custom  might  prevail  in  a  particular  place  that  a  less  nnmber  of  days  than  seven  should 
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make  a  week,  or  that  a  leu  space  of  ^oand  tbaii  an  acre  shoald  be  an  acre.    Sach  a 
doctrioe  U  absurd.     JW^/e  v.  Durell,  3  Term  Rep.  271. 

See  TomlIn*s  Law  Die.  title  Mtasure,  Petersdorff,  vol.  15,  page  391;  6  Coke,  67. 
Magna  Charter  ordains  (oh.  25)  4hat  "there  shall  be  bat  one  measure  tbroughoat  £og- 
land,  according  to  the  standard  in  the  Exchequer."  4  Inst.  273.  In  6  Geo.  4,  an  act 
was  passed,  ascertaining  and  establ'ishiog  uniformity  of  weights  and  measures. 

At  the  organisation  of  the  federal  government,  authority  was  conferred  upon  congress 
to  establish  a  uniform  system  of  weights  and  measures.  But,  surprising  as  it  may  appear, 
BO  laws  have  as  yet  been  enacted  by  that  body  for  tfae  perfection  of  so  important  an  ob- 
ject. Some  measures  have  been  taken  to  obtain  information  on  the  subject,  and  able 
reports  have  been  made  by  Messrs.  Jefferson,  Adams,  and  Hassler.  By  an  order  of  con- 
gress, Jane  5, 1836,  a  set  of  standard  weights  and  measures,  similar  to  those  in  use  ia 
England  anterior  to  the  passing  of  the  'Act  of  Uniformity'  in  May,  1834,  have  been 
prepared  by  Mr.  Hassler  for  the  use  of  each  customhouse,  and  for  each  state.  Hence, 
the  old  measures  of  England,  superseded  by  the  imperial  system,  with  soc^  modifica- 
tions as  local  customs  or  state  laws  have  ingrafted  upon  it,  may  be  regarded  as  the 
general  standard  adopted  in  this  country. 

Most  of  the  states  of  the  Union  have  attempted  to  reduce  their  standards  of  weights 
and  measures  to  a  uniform  system,  and  numerous  laws  have  been  enacted  with  that 
▼iew;  but  so  fiur  from  succeeding  in  their  object,  they  have  had,  in  most  instances,  an 
opposite  effect.  There  are  but  few  states  in  which  the  proportions  of  their  measures 
are  required  by  law  to  be  the  same — lineal,  superficial,  and  cubic  measures  excepted— 
although  they  may  bear  the  same  names;  and  owing  to  the  difficulty  of  enforcing  new 
regulations,  strong  prejudices  against  any  innovation,  and. a  constant  influx  of  settlers 
from  one  state  into  another,  and  from  various  countries  of  Europe,  who  bring  their  own 
accustomed  weights  and  measures,  uniformity  cannot  be  said  to  exist  in  any  state  of  the 
Union.  In  this  country,  as  did  England  and  France  before  their  new  systems  were 
adopted,  local  consumers  do  not  feel  the  whole  disadvantage  of  this  confusion ;  but 
merchants  and  others,  who  make- large  sales  or  purchase  in  difierent  parts  of  the  coan- 
tiy,  often  experience  serious  difficulties  in  converting  to  their  own  local  standards  the 
quantities  expressed  according  to  another  rate.  The  proportion  which  one  standard 
bears  to  another  is  not  always  easily  obtained;  and  when  it  is,  the  calculations  to  be 
made  are  often  long  and  difficult,  and  may  not  always  give  an  accurate  result. 

Hunt's  Merchants'  Magazine,  vol.  iv.  page  344.  McCnlloch's  Commercial  Diction- 
ary, page  370. 
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Carraway  vs.  Burton. 

Id  actious  of  indebitatus  assumpsit  and  debt  upon  executed  contracts  the  plaintiff  may 
relinquish  part  of  his  claim,  with  a  view  to  g^ive  a  Justice  of  the  Peace  juriMlictioo, 
and  recover  judgment  for  the  balance.  The  judgpnent  recovered  is  a  bar  to  a  suit  for 
the  part  relinquished,  if  pleaded. 

Burton  was  indebted  to  one  Edmonson  $51;  Carraway  was 
requested  by  Burton  to  let  Edmonson  have  $51  worth  of  bacon 
which,  when  delivered,  should  discharge  the  debt  due  to  Ed- 
monson, Burton  agreeing  to  pay  Carraway  the  $51.  The  ba- 
con'was  delivered  according  to  the  contract. 

When  the  $51  fell  due,  Carraway  instituted  suit,  by  warrant, 
before  a  Justice  of  the  Peace  for  Gibson  county,  against  Bur- 
ton. Burton  was  summoned  to  answer  Carraway  "of  a  plea  of 
assumpsit  under  fifty  dollars." 

Judgment  was  rendered  in  favor  of  plaintiff  for  $49  50,  and 
the  defendant  appealed  to  the  Circuit  Court.  The  case  was 
submitted  to  a  jury  at  the  July  term,  1842,  Harris,  Judge,  pre- 
siding. He  charged  the  jury,  that  a  Justice  of  the  Peace  had 
no  jurisdiction,  and  a  verdict  was  returned  in  favor  of  the  de- 
fendant. A  motion  for  a  new  trial  was  made  and  overruled, 
and  judgment  rendered,  from  which  the  plaintiff  appealed. 

jR.  P.  Raines,  for  the  plaintiff.  He  admitted  that  the  juris- 
diction of  a  Justice  of  the  Peace,  on  a  case  like  the  present, 
did  not  exceed  fifty  dollars.  But  the  plaintiff  did  not  by  his 
warrant  demand  fifty  dollars*  He  demanded  less  than  that 
sum,  and  he  had  recovered  a  judgment  for  a  less  sum.  He  had 
by  his  warrant  relinquished  a  part  of  his  demand,  and  he  had 
a  right  to  do  so,  and  recover  for  the  balance.  This  was  a  case 
where  the  suit  was  brought  upon  a  consideration  which  was 
past.  The  bacon  had  been  delivered,  and  the  defendant  was 
bound  to  pay  him  fifty  dollars  therefor,  or  such  less  sum  as  he 
might  choose  to  demand.  This  was  not  a  special  action  of  as- 
sumpsit, but  an  indebitatus  assumpsit,  on  a  contract  executed 
on  the  part  of  the  plaintiff.  The  action  is  special  when  the 
plaintiff  declares  upon  the  original  agreement,  setting  forth  the 
particular  language  in  which  it  is  expressed,  or  stating  the  legal  ' 
effect  and  operation  of  il;  thus  making  the  spricial  contract  the 
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foundation  of  the  suit,  as  where  he  declares  upon  a  bill  of  ex- 
change, promissory  note,  policy  of  ini^urance,  guarantee,  wager, 
warranty,  or  other  similar  undertakings.  The  action  is  gene- 
ral when  the  plaintiff,  instead  of  setting  out  the  particular  lan- 
guage or  efiect  of  the  original  contract  declares,  as  for  a  certain 
debt  arising  out  of  the  execution  of  the  contract  where  that 
constitutes  such  a  debt,  or  whenthe  promise  is  raised  orimplied 
by  law  upon  the  execiition  of  the  contract,  where  no  specific 
sum  is  stipulated  to  be  paid;  in  which  case  the  law  implies  that 
so  much  is  to  be  paid  ais  shall  be  reasonably  due;  hence  it  is  a 
rule,  that  so  long  as  the  contract  is  executing,  the  party  must 
declare  specially,. but  when  it  is  executed,  he  may  declare  gen- 
erally-    Petersdorf^  vol.  2,  p.  417. 

In  this  form  of  action  and  character  of  claim,  the  proof  need 
not  correspond  with  the  allegations,  and  the  plaintiff  had  the 
right  to  go  for  less  than  his  real  claim,  and  to  recover  so  much 
as  he  demanded.  Starkie,  vol.  1,  p.  96;  vol.  3,  Title  Variance, 
1538. 

A.  W.  O.  Totten^  for  the  defendant.  The  justice  had  no  ju- 
risdiction of  the  subject  matter.  The  demand  was  certain,  one 
and  single  for  $51.  It  appeared  in  proof,  that  the  justice  had 
no  jurisdiction,  and  this  was  ground  for  non-suit. 

The  demand  could  not  be  split,  and  there  was  and  had  been 
no  release  of  any  part  of  it.  The  amount  of  excess  above  the 
jurisdiction  does  not  change  the  principle,  whether  it  be  one  dol- 
lar or  one  hundred  dollars.  A  suit  for  part  is  not  on  any  princi- 
ple a  release  of  the  balance;  nor  does  a  recovery  of  part  by  suit, 
dififer  in  this  respect  from  a  receipt  of  part  by  a  demand  and  with- 
out suit.  The  only  difference  is,  as  to  the  mode  of  making  the 
demand. 

The  form  of  action  cannot  be  material;  it  is  indebitatus  as- 
swnpsit.  It  applies  to  many  special  contracts,  as  to  notes,  bills 
of  exchange,  &c.  The  contract  in  the  present  case,  is  as  spe- 
cial as  those,  although  in  parol. 

If  the  proof  had  been  a  note  for  $500,  could  plaintiff  have 
*  recovered  $50,  or  any  sum  less  than  the  wjiole;  or  would  it  not 
have  been  a  ground  of  non-suit  at  the  trial? 
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But  if  part  could  be  recovered,  would  the  balance  be,  on  that 
account,  released?  If  not  the  cause  of  action  would  be  split 
into  two  or  more  causes  of  action,  which  is  inadmissible, 

TuRLBY,  J.  delivered  the  opinion  of  the  court. 

This  action  was  commenced  before  a  Justice  of  the  Peace; 
the  defendant  was  summoned  to  answer  in  a  plea  of  assumpsit, 
under  fifty  dollars.  Upon  the  trial  in  the  Circuit  Court,  it  ap- 
peared that  the  defendant,  Burton,  was  indebted  to  one  Wm. 
Edmonson  in  the  sum  of  fifty-one  dollars;  that  he  requested  the 
plaintiff,  Carraway,  to  pay  the  amount  to  him  in  bacon,  which 
was  done;  and  this  constituted  the  subject  matter  of  controversy. 
The  court  charged  the  jury,  that  a  Justice  of  the  Peace  had  no 
jurisdiction  of  the  -case,  and  could,  therefore,  give  no  judgment 
on  it;  and  they  must  find  for  the  defendant,  which  they  did, 
and  judgment  was  given  accordingly;  to  reverse  which  this 
writ  of  error  is  prosecuted.  Is  this  charge  correct'*  It  is  argued 
that  it  is;  that  the  contract  and  promise  is  an  entire  thing,  not 
capable  of  being  severed;  and  being  for  an  amount  beyond  the 
jurisdiction  of  a  Justice  of  the  Peace,  the  action  brought  thereon 
is  coram  nonjudice^  and  not  maintainable.  That  a  contract  is 
an  entire  thing,  and  that  the  plaintiff  will  not  be  permitted  to 
vex  the  defendant  by  splitting  it,  and  instituting  separate  suits 
thereon,  is  too  well  settled,  both  upon  reason  and  authority,  to 
admit  of  controversy.  Smith  vs.  Jones^  15  Johnson  Rep.  229: 
Farmington  vs.  Smith  ^  Payne,  ibid,  432.  But  is  this  principle 
applicable  to  the  case  under  consideration?  We  think  not. 
The  plaintiff's  claim  has  not  been  split,  and  separate  suits  in- 
stituted thereon;  but  the  action  has  been  brought  for  less  than 
he  might  have  demanded  upon  his  contract.  And  the  question 
is  whether  this  course  of  proceeding  is  sustainable.  In  special 
actions  of  assumpsit  upon  executory  contracts,  the  contract 
must  be  set  forth  in  the  declaration  as  it  exists,  or  there  will  be 
a  variance  between  the  contract  as  described  and  proven, 
which  is  fatal  upon  demurrer,  if  the  variance  appear  of  record, 
and  by  non-suit,  if  it  appear  in  proof.  But  this  principle  is  not 
appUcable  to  actions  of  debt  and  indebitatus   assumpsit  upon 
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executed  contracts,  viz,  contracts  in  which  the  consideration 
is  past,  and  the  party  bound  to  pay  a  specific  sum  in  numero 
therefor.  In  the  first  class  of  cases  the  damages  being  unli- 
quidated, no  specific  sum  in  numero  is  demandable;  the  value 
of  the  consideration  paid,  is  not  the  thing  sued  for,  but  the 
amount  of  the  injury  sustained  by  the  plaintiflTby  reason  of  the 
bteach  of  contract  on  the  part  of  the  defendant.  In  the  second 
class  the  damages  are  liquidated,  and  a  specific  sum  in  numero 
is  demandable;  the  value  of  the  consideration  paid  is  the  thing 
sued  for,  and  the  value  is  fixed  either  by  the  parties  themselves 
when  there  is  an  express  promise  to  pay  a  price  agreed  on,  or 
by  law  upon  the  proof  of  value  when  the  promise  is  implied  to 
pay  quantum  meruit.  The  consequence  is,  that  in  the  first  class 
of  cases  the  action  is  based  directly  upon  the  contract  and 
breach,  and  the  proof  of  the  contract  must  correspond  with  the 
allegations.  But  in  the  second,  the  goods  or  labor  of  the  plain- 
tiff having  been  appropriated  by  the  defendant,  he  is  ex  equo  et 
bono  bound  to  make  him  compensation  therefor;  and  his  promise 
to  do  so  arising  out  of  his  liability  is  collateral  thereto,  not  the  di- 
rect basis  of  the  suit  which  is  the  goods,  wares  and  merchandize, 
soltl  and  delivered,  or  the  work  and  labor  done;  and,  therefore, 
the  proof  of  the  promise  to  pay  need  not  correspond  with  that 
alledged  in  the  declaration,  and  a  variance  is  not  fatal,  but  one 
amount  may  be  sued  for  and  a  different  one  recovered;  or  in 
other  words,  the  plaintiff  will  recover  according  to  his  proof, 
without  regard  to  his  allegations,  for  whatever  amount  of  goods 
may  have  been  sold  and  delivered,  or  work  and  labor  done, 
provided  the  damages  claimed  will  cover  the  amount.  The 
consequence  is,  that  a  plaintiff  may  demand  in  his  suit  more 
than  is  dufe  him,  and  recover  what  is  due;  and  that  he  may,  if 
he  please,  demand  less  than  is  due  him,  and  recover  his  demand; 
and  that  a  judgment  in  either  case  is  a  bar  to  any  other  suit  up- 
on the  same  demand,  and  so  are  the  autliorities.  Smith  brought 
two  actions  against  Jones  for  three  barrels  of  potash,  which  the 
proof  showed  to  have  been  all  sold  at  the  same  time.  It  was 
held  that  this  was  an  entire  contract,  upon  which  two  separate 
suits  could  not  be  brought,  16  Johns.  Rep.  229.  The  case  of 
Farmington  Sf  Smith  vs.  Payne,  15  .Johns.  Rep.  432,  was  an 
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action  of  trover  for  a  bed.  The  defendants  pleaded  that  judg- 
ment had  been  rendered  against  them  in  another  action  for  the 
same  act  and  subject  matter  complained  of  in  the  present  suit. 
The  judgment  referred  to  was  an  action  of  trover  between  the 
same  parties  for  three  bed-quilts,  and  the  proof  showed  that  the 
bed  and  bed-quilts  were  taken  by  the  defendants  at  the  same 
time,  constituting  one  trespass.  •  Upon  this  plea  the  court  said, 
"Weareclearly  of  opinion  that  the  judgment  in  the  first  suit 
was  a  bar  to  the  plaintiflPs  claim  in  this  action.  The  seizure  of 
the  bed  and  bed-quilts  which  then  lay  on  the  bed,  was  one  sin- 
gle indivisible  act,  and  the  plaintiff  ought  not  to  be  permitted 
to  vex  the  defendant  by  splitting  up  his  claim  for  damages  into 
separate  suits  for  each  article  so  seized;  there  is  no  difference 
in  this  respect  between  the  actions  of  trover  and  trespass."  In 
the  case  of  Smith  vs.  Jones^  the  court  decided,  that  when  goods 
were  sold  at  one  time  "on  an  entire  contract,  the  vendor  could 
not  maintain  separate  suits  for  separate  parcels  of  the  goods  so 
sold  and  delivered.  There  is  no  reason  for  a  difference  in  the 
rule  between  torts  and  contracts.  Suppose  a  trespass  or  a  con- 
version of  a  thousand  barrels  of  flour;  would  it  not  be  outrage- 
ous to  allow  a  separate  action  for  each  barrel?"  In  the  case 
of  Phillips  vs.  BerricJcj  16  Johns.  Rep.,  it  is  held,  that  a  record 
of  a  former  recovery  apparently  for  the  same  cause  of  action  as 
that  which  is  the  foundation  of  a  subsequent  suit,  isprima/acie 
evidence  that  the  demand  had  been  tried,  which  maybe  repel- 
led by  proof.  Spencer  in  delivering  the  opinion  of  the  court, 
says:  "There  are  some  principles  which  have  been  urged  in 
the  argument  admitting  of  no  doubt.  When  for  instance,  a  de- 
mand of  a  party  is  submitted  to  a  jury,  and  they  see  fit  to  dis- 
allow it,  either  for  want  of  sufficient  proof,  or  any  other  cause, 
a  verdict  and  judgment  thereon  is  conclusive,  and  the  same  de- 
mand is  barred  forever.  So  also,  if  the  plaintiff^'s  demand  con- 
sist of  a  claim  indivisible  in  its  nature,  as  in  the  case  of  Farm- 
ington  vs.  Payne,  and  Smith  vs.  Jones,  we  hold  that  the  party 
could  not  be  vexed  by  having  the  claim  split  up  into  separate 
suits,  and  that  they  could  not  be  maintained."  In  the  case  of 
Markfiam  vs.  MidHetoiiy  2d  Strange,  1259,  the  plaintiff*  sued 
for  an  apothecary's  bill,  and  on  executing  the  writ  of  enquiry. 
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by  accident,  he  was  unprepared  to- prove  the  bill.  The  sheriff 
thought  he  could  not  adjourn,  and  the  jury  gave  nominal  dam- 
ages. The  court  thought  it  hard  that  the  plaintiff  should  be 
paid  a  large  debt  with  a  penny,  as  they  said  he  would  be,  if  this 
▼erdict  stood,  and  set  aside  the  inquisition.  Lord  Kenyon  in 
speakii^  of  this  case,  says;  *^the  plaintiff  had  but  one  demand, 
and  though  the  jury  gave  inadequate  damages,  he  would  have 
been  bound  by  the  verdict  if  it  had  stood."  The  result  of  these 
authorities  is,  that  if  a  plaintiff  bring  a  suit  for  his  entire  cause  of 
action,  and  fails  or  neglects  to  prove  it  in  whole  or  in  part,  and 
judgment  goes  accordingly,  or  a  suit  for  a  part  only  of  his  cause 
of  action,  and  obtains  judgment  for  that  part,  he  can  never  sue 
again  on  the  same  cause,  but  the  judgment  so  obtained  maybe 
pleaded  in  bar  to  any  suits  arising  out  of  the  same  transaction. 
The  charge  of  the  Circuit  Judge,  then,  in  the  case  under 
condideration,  non-suiting  the  plaintiff  is  erroneous,  and  the 
judgment  will  be  reversed,  and  the  case  remanded  for  a  new 
trial. 


Love  vs.  Harper  et  ah. 

1.  The  tjeD  of  R  jodg^ent  upon  real  estate  gireo  by  the  act  of  IftSlt  ch.  90,  aec.  7,  Is  not 
loft  or  soipended  by  an  agreement  of  nn^ord  betwefen  plaintiff  and  defendant  to  stay 
execution  for  four  months.  - 

S.  Plaintiff  and  defendant  agreed  to  stay  execution  for  four  months,  and  the  execution 
irms  retamed,  stayed  by  order  of  the  plaintiff:  Held,  that  the  liea  of  the  judgment 
upon  the  real  estate  of  the  defendant  was  not  lost  or  suspended  by  such  stay  of  exe- 
cution, so  as  to  give  other  judgments,  recovered  at  the  same  term,  a  preference. 

Mwntfordy  for  the  plaintiff. 

The  record  does  not  show  who  appeared  for  defendant 

Green,  J.  delivered  the  opinion  of  the  court. 

This  is  a  motion  against  the  sheriff  of  Tipton  county,  for 

money  in  his  hands  which  was  made  by  the  sale  of  the  real  and 
15 
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personal  property  of  Robert  B,  Joties,  by  virtue  of  several  ex- 
ecutions in  favor  of  different  plaintiffs. 

The  record  discloses  the  following  facts.  At  the  February 
term,  of  the  Circuit  Court  of  Tipton  county,  1840,  Love  recov- 
ed  three  judgments  against  Jones  for  $1960  in  all;  and  on  the 
record,  in  each  case,  an  entry  is  made,  "Execution  stay4Bd  four 
months."  At  the  same  term  of  the  court,  Woodson  recovered 
a  judgment  against  Jones  for  $258,  and  in  this  case,  also,  exe- 
cution was  stayed  four  months.  On  the  same  day.  Harper, 
Eppes  &  Jones  recovered  a  judgment  against  the  same  defend- 
ant for  $5698  97,  upon  which  there  was  no  agreement  of  re- 
cord to  stay  execution.  At  June  term,  1840,  of  the  same  court, 
John  W.  Jones  recovered  a  judgment  against  the  same  defend- 
ant for  the  sum  of  $2923  96.  An  execution  was  issued  on 
Harper,  Eppes  &  Jones'  judgment,  from  the  February  term, 
returnable  to  the  June  term  of  the  court,  but  it  was  returned, 
"Stayed  by  order  of  the  plaintiff." 

On  all  the  above  judgments,  executions  were  issued,  bear- 
ing test  of  June  term,  1840,  and  returnable  to  October  term. 
On  these  executions  personal  property  was  sold,  producing  the 
siim  of  $2804  42.  After  the  October  term,  executions  were 
again  issued  on  all  the  judgments  returnable  to  February  term, 
1841,  and  were  levied  upon  the  lands  of  the  defendant,  which 
were  sold  for  the  sum  of  $5100. 

The  Circuit  Court  ordered,  that  the  proceeds  of  the  personal 
property  be  paid  pro  rata  to  the  several  plaintiffs,  whose  exe- 
cutions were  in  the  hands  of  the  sheriff  at  the  sale  thereof,  and 
bearing  test  of  the  same  court;  and  that  the  money  arising  from 
the  sale  of  the  real  estate  be  first  applied  to  the  satisfaction  of 
the  judgment  in  favor  of  Harper,  Eppes  &  Jones,  and  that  the 
residue,  if  any,  be  applied  pro  rata  to  all  the  other  executions. 

From  this  judgment  the  plaintiff  in  error.  Love,  appealed  to 
this  court.  And  the  question  now  is,  whether  the  agreement  of 
record,  in  the  cases  of  Love  m*  Jones,  and  of  Woodson  vs.  Jones, 
that  execution  be  stayed  four  months,  suspended  the  lien  of 
their  judgments  on  the  lands  of  Jones  for  that  period,  and  there- 
by gave  to  Harper,  Eppes  &  Jones'  judgment,  which  wa^  re- 
covered at  the  same  term,  a  priority  of  lien. 
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It  is  insisted  by  the  counsel  for  Harper,  Eppes  &  Jones,  that 
they  have  priority  of  lien  on  the  real  estate  of  the  defendant,  R. 
B.  Jones,  because  ap  order,  by  consent,  was  entered  of  record, 
suspending  the  issuance  of  an  execution  on  Love*s  judgment, 
and  on  Woodson's  judgment  for  four  months;  and  the  case  of 
Scriba  vs.  Deansj  1  Brockenbrough's  R.  166,  and  the  case  of 
Codce  vs.  Porter^  Peck's  R.  33,  are  referred  to  in  support  of  this 
proposition.  In  the  case  of.  Scriba  vs.  Deans,  Chief  Justice 
Marshall  decided  in  the  Circuit  Court  for  the  District  of  Vir- 
ginia, that  as  the  lien  of  a  judgment  was  unknown  to  the  com- 
mon law,  and  was  not  expressly  given  by  any  statute,  but  had 
been  construed,  by  the  court,  to  exist  by  virtue  of  the  statute  of 
Westminster  the  2d,  (13  Edward  1st,  ch.  18,)  which  gave  the 
degi$9  as  a  consequence  of  the  suspension  of  a  right  to  sue  out 
that  process,  the  lien  of  the  judgmtot  is  also  suspended.  The 
same  doctrine  was  held  by  him  afterwards,  in  the  same  court, 
in  the  case  of  the  United  States  vs.  Morrison  et  aL;  in  support 
of  which,  the  reasoning  is  very  persuasive.  In  that  case  the 
United  States  had  sued  out  a^^m  facias  upon  their  judgment, 
and  the  remedy  was  not  exhausted  at  the  date  of  the  deeds  of 
trust  under  which  the  defendants  claimed.  In  the  opinion  of 
the  Circuit  Court,  the  United  States  could  not  at  the  date  of  the 
deeds  have  sued  out  an  eUgit,  and  as  the  lien  is  a  mere  conse- 
quence of  the  right  to  take  out  an  elegit,  that  court  was  of  opin- 
ion that  it  did  not  overreach  a  conveyance  made  when  this 
right  was  suspended.  But  this  decision  was  reversed  in  the 
Supreme  Court,  (4  Peters  R.  124,)  on  the  ground,  that  the  Court 
of  Appeals  of  Virginia,  {Coleman  vs.  Cockcy  6  Randolph's  Rep. 
618,)  had  decided,  that  the  right  to  take  out  sneiegit  is  not  sus- 
pended by  suing  out  a  fieri  facias,  and  consequently  the  lien  of 
the  judgment  continues  pending  the  proceeding  on  that  writ. 

In  the  argument  of  the  case  of  the  United  States  vs.  Morrison, 
the  Attorney  General  cited  a  case,  {Fox  vs.  Rootes,  not  report- 
ed,) decided  by  the  Court  of  AppeeJs  of  Virginia,  in  which  it 
was  held,  that  a  judgment  creditor  is  entitled  to  priority  over  a 
subsequent  jocumbrancer,  though  his  judgment  had  been  ren- 
dered many  years  before,  and  no  execution  had  ever  issued  on 
it,  and  of  course  no  execution  could  issue  until  revived  by  scire 
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facias.  But  the  Supreme  Court  of  the  United  States,  in  deliv- 
ering the  opinion,  do  not  seem  to  yield  to  the  doctrine  of  the 
case  above  cited,  but  reverse  the  judgment  of  the  Circuit  Court, 
on  the  ground  that  the  right  to  sue  out  the  degit  was  not  sus- 
pended by  suing  out  the  fieri  fada^^  and  consequently  the  lien 
of  the  judgment  continues.  In  the  same  case,  ( United  States  vs. 
Morrisoiij)  Judge  Marshall  says:  "There  is  no  statute  in  Vir- 
ginia, which  in  express  terms  makes  a  judgment  a  lien  upon  the 
lands  of  the  debtor.  As  in  England,  the  lien  is  a  consequence 
of  a  right  to  take  out  an  degU^  during  the  existence  of  this 
right,  the  lien  is  universally  acknowledged.  DiSerent  opinions 
seem  at  different  times  to  have  been  entertained  of  the  efiectof 
any  suspension  of  the  right." 

It  is  manifest,  that  if  in  England  and  Virginia^  the  lien  of  a 
judgment  is  a  consequence  of  the  right  to  take  out  an  elegit^ — 
the  cases  which  determine  that  a  suspension  of  that  right  is  a 
suspension  of  the  lien, — can  have  no  weight  in  determining  the 
question  before  us,  namely,  whether  a  suspension  of  the  right 
to  take  out  an  execution,  is  a  suspension  of  the  lien  which  is 
given  by  our  act  of  1831,  ch.  90,  sec.  1.  That  act  provides, 
^at  "all  judgments  obtained  in  any  courts  of  record  in  this 
State  shall  be  a  lien  upon  the  debtor's  land  from  the  time  said 
judgment  was  rendered:  Provided  said  judgment  is  rendered 
in  the  county  where  the  debtors  reside-  at  the  time  of  the  rendi- 
tion; and,  pravidedj  an  execution  is  taken  out  upon  said  judg- 
ment, and  said  land  sold  within  twelve  months  after  the  ren- 
dition." 

Here  the  lien  is  not  the  result  of  judicial  construction;  nor 
does  it  depend  upon  the  right  to  sue  out  any  process,  but  it  is 
expressly  given  by  the  statute,  which  declares  it  shall  exist  for 
one  year  by  force  of  the  judgment  alone. 

The  very  argument  which  proves,  that  a  lien,  which  exists 
only  because  of  the  right  to  sue  out  the  ehgitj  is  suspended, 
whenever  the  right  to  that  process  is  suspended,  equally  proves, 
that  a  lien  which  the  statute  expressly  declares  shall  exist  by 
force  of  the  judgment  alone,  cannot  be  suspended  by  reason  of 
a  suspension  of  the  right  to  sue  out  an  execution,  upon  which 
its  existence  docs  not  at  all  depend. 
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It  is  true,  that  our  predecessors  in  this  court,  in  the  case  of 
CacJce  vs.  Porter^  (Peck's  R.  33,)  held,  that  the  lien  which  the 
courts  in  England  construed  to  exist  by  virttie  of  the  statute  of 
Westminster  the  2d,  did  not  depend  upon  the  dcgit  which  was 
given  by  that  statute;  and  yet  they  held,  that  a  suspension  of  a 
right  to  sue  out  an  execution,  was  a  suspension  of  the  lien  of  the 
judgment.  But,  with  deference,  the  reasoning  in  that  case  is 
unsatisfactory  and  inconclusive.  Why  the  lien  of  the  judgment 
should  be  suspended,  because  of  an  agreeinent  to  stay  an  exe- 
cution, when  its  existence  does  not  depend  upon  the  right  to 
sue  out  process  of  execution,  it  is  not  easy  to  perceive.  But  it 
is  believed  the  court,  in  that  case,  was  in  error,  in  supposing  that 
the  lien  derived  by  construction  of  the  statute  of  Westminster 
the  2d,  did  not  depend  upon  the  elegit  which  was  given  by  that 
statute,  and  that  the  Supreme  Court  of  the  United  States  is  cor- 
rect, in  refering  the  existence  of  such  lien  to  the  use  of  the  eUgit* 
That  statute,  (13  Edward  1st,  ch.  18,)  provides,  that  "when 
debt  is  recovered  or  knowledged  in  the  King's  Court,  or  dam- 
ages awarded,  it  shall  be  from  henceforth  in  the  election  of  him 
that  sueth  for  such  debt  or  damages  to  have  a  writ  of ^fierifacicu 
unto  the  sheriff,  for  to  levy  the  debt  of  the  lands  and  goods, 
or  that  the  sheriff  shall  deliver  to  him  all  the  chattels  of  the 
debtor,  saving  only  his  oxen  and  beasts  of  the  plough,  and  the 
one-half  of  his  lands  until  the  debt  be  levied  upon  a  reasonable 
price  or  extent."  Now,  as  at  common  law,  a  judgment  did  not 
bind  the  lands,  and  as  the  lien  is  the  creature  of  the  courts,  de- 
rived by  construction  of  this  statute,  giving  the  creditor  his 
election  to  take  half  the  lands,  the  court  holding  purchasers  to 
constructive  notice  of  the  judgment,  it  is  clear  that  the  lien  is 
dependent  upon  the  el^  here  given.  Whether  a  suspension 
of  the  immediate  right  to  sue  out  the  elegit,  would  suspend  for 
such  time  the  lien.  Judge  Marshall  says,  {United  States  vb.  Mor- 
risoHj)  "Different  opinbns  seem  at  different  times  to  have  been 
entertained."  But  be  this  as  it  may,  there  is  no  doubt,  but  that 
a  Ken  which  a  statute  expressly  declares  shall  exist  by  virtue  of 
a  judgment,  cannot  be  suspended  by  a  voluntary  agreement  of 
record  to  suspend  for  a  time  the  issuance  of  an  execution. 

We  are  of  opinion,  therefore,  that  the  order  suspending  the 
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issuance  of  execution  for  four  months,  which  was  made  by 
consent  in  the  cases  wherein  Love  was  plaintiff,  and  in  the  case 
wherein  Woodson  was  plaintiff,  did  not  have  the  effect  to  sus- 
pend the  lien  of  those  judgments  during  that  period,  but  that 
they  are  entitled  to  satisfaction  according  to  their  priority,  as 
though  the  execution  had  not  been  stayed. 

As  it  regards  the  monies  which  were  produced  by  the  sale  of 
the  personal  property  of  the  defendant,  Jones,  the  court  was 
correct  in  ordering  it  to  be  paid  to  the  several  creditors  'pro 
rcua.  The  executions  were  all  in  the  hands  of  the  sheriff  at  the 
same  time,  and  bore  test  of  the  same  term  of  the  court. 

The  judgment  of  the  Circuit  Court  will  be  reversed,  and 
judgment  entered  accordihg  to  the  rights  of  the  parties  as  de- 
clared in  this  opinion. 


IsLEB  ^  ah.  V8*  Outlaw. 

Brjan  gave  Outlaw  a  bond  to  convey  bim  six  bundred  and  forty  acrei  of  land,  lectioa 
15.  Tbey  subsequently  made  a  verbal  agreement,  tbat  the  bond  should  be  discharg- 
ed by  conveyance  of  section  No.  14,  instead  of  15,  and  Outlaw  took  possession  of  it. 
Isler,  his  son-in-law,  his  daughter,  (she  being  the  only  heir,)  and  his  widow,  re- 
fused to  convey  either.  Outlaw  sued  on  the  bond,  and  the  defendant  lile^i  as  ad- 
ministrator of  Bryan,  pleaded  lunacy  of  obligor.  Judgment  was  rendered,  and  there- 
upon the  son-in-law,  the  daughter,  and  widow  of  the  deceased,  filed  their  bill  to  en- 
join the  judgment,  and  compel  Outlaw  to  accept  in  discharge  thereof  section  15. 
Held,  that  they  weve  not  entitled  to  the  relief  prayed  for. 

This  bill  was  filed  in  the  Chancery  Court  at  Somerville,  in 
January,  1842,  by  Isler,  administrator  of  the  estate  of  Joseph 
H.  Bryan,  deceased,  by  Sally  A.  Bryan,  the  widow  of  said  Bry- 
an, and  Mary  Isler,  the  daxighter  of  Bryan  and  wife  of  Isler  the 
administrator,  against  Joseph  B.  Outlaw..  It  was  filed  to  re- 
strain the  collection  of  a  judgment  which  Outlaw  had  recovered 
in  the  Circuit  Court  of  Fayette  county,  against  Isler,  as  admin- 
istrator of  Bryan,  and  to  compel  Outlaw  to  receive  a  deed  for 
six  hundred  and  forty  acres  of  land  in  lieu  of  said  judgment. 

The  bill  alledges,  that  on  the  2d  day  of  July,  1889,  Joseph 
H.  Bryan  executed  and  delivered  to  Joseph  B.  Outlaw  a  bond 
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for  title  to  six  huDdred  and  forty  acres  of  land  lying  in  Tippah 
county,  state  of  Mississippi,  part  of  a  fourteen  hundred  acre 
tract,-  also  certain  mills,  called  Davis's  mills,  in  the  same  neigh- 
borhood; that  this  bond  was,  without  a  valuable  consideration, 
paid,  or  agreed  ^to  be  paid,  but  upon  condition  that  said  Outlaw, 
then  a  resident  of  Raleigh,  North  Carolina,  should  remove  to 
the  Western  Division  of  the  state  of  Tennessee,  and  reside  at 
Lagrange,  or  in  its  vicinity;  that  during  the  absence  of  said 
Bryan,  complainant  Isler  having  an  opportunity  to  sell  the  said 
section  of  land  to  W.  D.  and  W.  B.  Davis,  did  make  a  contract 
to  convey  the  same,  subject  to  the  ratification  of  said  Bryan 
on  his  return;  that  Oudaw  arrived  at  Lagrange  on  the  10th  of 
December,  1839,  and  was  then  informed  that  said  section  of 
land  was  sold;  that  sedd  Bryan  informed  Outlaw  that  he  could 
have  section  14,  which  adjoined  section  15,  and  was  a  part  of 
the  fourteen  hundred  acre  tract;  that  Outlaw  examined  section 
14,  pronounced  himself  satisfied  therewith  and  took  possession 
of  it,  instead  of  No.  15,  and  made  a  crop  thereupon;  that  Bryan 
died  on  the  27th  day  of  December,  1839,  and  complainant  Isler 
administered  on  his  estate;  that  Outlaw  never  procured  the 
bond  for  title  to  said  section  16  to  be  registered,  so  that  the  ad- 
ministrator could  make  a  title,  but  that  the  title  was  otherwise 
free  from  embarrassment;  that  on  the  14th  day  of  April,  1841, 
Outlaw,  (he  being  still  in  possession  of  section  14,)  instituted  an 
action  of  covenant,  against  complainant  Isler  as  administrator! 
on  the  title  bond,  averring  as  a  breach  the  failure  of  said  Bryan 
in  his  lifetime  to  convey  section  fifteen  as  therein  stipulated, 
and  at  the  January  term,  1842,  recovered  a  judgment  against 
the  administrator;  that  after  the  commencement  of  said  suit,  the 
complainants,  being  desirous  of  complying  with  said  title  bondt 
procured  a  recision  of  the  contract  with  the  said  W.  D.  and  W. 
P.  Davis,  and  executed  a  deed  of  conveyance  in  fee  simple  to 
said  Outlaw,  and  tendered  it  to  him,  which  he  refused  to  ac- 
cept, but  prosecuted  his  suit  on  the  bond  to  judgment,  as  before 
stated,  he  being  at  the  same  time  in  possession  of  section  four- 
teen, under  an  agreement  to  accept  it  in  place  of  section  fifteen. 
The  bill  prays  that  he,  Oudaw,  be  made  defendant,  and  that 
he  be  compelled  to  accept  a  deed  from  complainants,  or  that 
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the  title  of  complainants  be  vested  in  defendant,  and  that  the 
judgment  recovered  be  perpetually  enjoined,  &c. 

Outlaw  replied,  and  stated  that  Bryan  had  made,  in  Raleigh, 
N-  C.  a  bond  to  convey  to  him  six  hundred  and  forty  acres,  as 
stated  in  the  bill,  part  of  a  fourteen  hundred  acre  tract,  which 
included  sections  number  fourteen  and  fifteen,  lying  in  Tippah 
county,  Mississippi;  that  said  six  hundred  and  forty  acres  was 
to  be  laid  off  in  a  body  so  as  to  include  the  improvements  on 
the  tract,  and  also  to  include  in  said  bounds  Davis's  mill,  as 
stated  in  the  bill;  that  the  condition  of  the  bond  was,  that  he 
should  remove,  with  his  family,  to  the  western  district  of  Ten- 
nessee, and  reside  at  Lagrange  or  its  vicinity,  and  that  he  had 
fiilfiUed  the  conditions;  that  the  removal  had  involved  some 
sacrifice  on  his  part,  and  constituted  not  merely  a  good  but 
valuable  consideration  to  sustain  the  covenant;  that  when  the 
bond  was  executed,  J.  H.  Bryan  requested  complainant  Sally 
A.  Bryan  to  write  to  Isler,  informing  him  of  the  fact  and  direct 
him  not  to  seU  the  land:  that  he  believed  that  the  letter  was 
received,  and  that  Isler,  by  collusion  with  W.  D.  and  W.  P. 
Davis,  made  the  pretended  sale  for  the  purpose  of  defeating 
the  contemplated  conveyance  of  the  land;  that  on  his  arrival  in 
ihe  State  of  Tennessee,  he  was  informed  by  J.  H.  Bryan,  that 
the  land  had  been  sold,  and  that  he  wished  him  to  examine  the 
udjoining  section  and  take  that  in  lieu  of  the  othei^  if  it  ple^ised 
him;  that  he  examined  it  and  found  it  greatly  inferior  to  section 
fifteen;  that  on  section  fifteen  the  buildings  were  good,  and  there 
were  one  hundred  and  seventy  acres  of  cleared  land;  on  section 
fourteen  the  buildings  were  not  good  and  there  were  only  fifty 
acres  of  cleared  land;  but  out  of  regard  for  the  feelings  and 
health  of  J.  H.  Bryan,  (his  uncle,)  he  professed  to  be  satisfied 
with  section  fourteen,  and  took  possession  of  it:  that  during  the 
few  days  that  Bryan  lived  after  this,  no  written  agreement  was 
made  in  reference  to  the  substitution  of  section  fourteen  for  sec- 
tion fifteen,  and  that  under  this  verbal  agreement  he  continued 
in  possession  of  it  two  years;  that  he  prepared  a  deed  for  num- 
ber fifteen,  in  conformity  with  the  title  bond,  and  requested 
Isler  to  have  it  signed,  but  this  he  refused  to  do,  declared  that 
he  would  make  a  conveyance  for  neither  section,  and  that  Sally 
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Bryan  and  M.  Isler  were  more  opposed  to  the  execution  of  the 
deed  than  himself;  that  Bryan  was  of  unsound  mind  at  the 
time  of  the  execution  of  the  bond;  that  he  thereupon  commenced 
suit  on  the  bond;  that  defendant  pleaded  that  Bryan  was  insane 
at  the  time  of  the  execution  of  the  bond,  and  he  recovered  judg- 
ment as  stated;  that  he  admitted  that  Isler  did,  after  the  com- 
mencement of  the  trial,  when  all  the  proof  was  heard,  come  to 
the  defendant  with  some  papers  in  his  hand,  alledging  that  he 
had  a  deed  to  defendant  for  die  land  in  question,  and  that  with- 
out examining  the  papers  he  refused  to  receive  the  aUedged  deed, 
because,  1st,  he  had  been  forced  to  abandon  section  fourteen, 
after  having  made  valuable  improvements  on  it:  2d,  it  had 
greatly  depreciated  in  value  by  the  change  of  the  times;  and 
lastly,  because  he  had  been  put  to  great  trouble,  and  expence 
and  delay  in  prosecuting  his  suit.  He  stated  farther,  Isler  did 
did  not  tender  a  deed  for  Davis's  mills  in  accordance  with  the 
bond. 

In  addition  to  the  facts  stated  in  the  bill  and  admitted  in  the 
answer,  it  appeared  that  Isler  sold  section  fifteen  to  W.  P.  and 
W.  M.  Davis,  and  gave  a  bond  for  title  for  part  to  them  and  part 
to  one  Yancy,  both  bonds  dated  on  the  7th  day  of  September, 
1840;  that  a  paiol  agreement  was  made  by  Outlaw  and  Bryan, 
by  which  section  Iburteen  was  substituted  in  the  place  of  sec- 
tion fifteen;  that  Outlaw  took  possession;  that  Outlaw  applied 
for  title  to  section  fourteen  to  Isler  and  the  widow,  who  refused 
to  convey  either  fourteen  or  fifteen.  Thereupon  Outlaw  re- 
moved from  the  land  and  commenced  suit  at  law  on  his  bond, 
on  the  14th  day  of  April,  1841.  To  this  action  the  administra- 
tor, Isler,  filed  the  plea  of  lunacy,  and  issue  was  joined  there- 
apon;  on  the  8th  and  13th  of  September,  1841,  obtained  a 
sarrender  of  the  bonds  given  to  Taney  and  the  Davises,  and  of- 
fered to  convey  to  Outlaw  section  fifteen,  which  he  refused  to 
receive:  no  conveyance  of  the  mills  was  tendered.  On  the  17th 
day  of  January,  1842,  Outlaw  obtained  judgment  against  the 
administrator. 

Complainant  filed  a  replication  to  the  answer,  and  proof  was 
taken. 

16 


122  JACKSON: 

[Islei  et  al>.  o«.  Oollnw.] 

H.  6f.  Smithy  for  complainant.  This  bill  is  filed  to  compel 
the  obligee  of  a  voluntary  penal  bond  for  the  conveyance  of 
land,  to  take  the  land  instead  ^of  damages  recovered  on  the 
bond  in  an  action  at  law. 

The  complainants  are,  the  administrator,  heir,  widow  and 
distributees  of  the  deceased  obligor. 

The  judgment  at  law  was  recovered  against  the  administra- 
tor, on  a  breach  which  occurred  in  the  lifetime  of  the  obligor. 
No  other  plea  was  filed  to  the  action,  but  thie  lunacy  of  the  ob- 
ligor at  the  time  of  executing  the  bond,  which  was  found  against 
the  defendant. 

The  relief  sought  rests  on  the  jurisdiction,  first,  to  relieve 
against  the  penalty  of  a  bond;  second,  for  specific  performance. 

The  jurisdiction  is  indisputable,  to  relieve  against  the  legal 
consequences  of  the  breach  of  a  penal  bond. 

The  land  is  the  object  of  the  bond;  the  penalty,  merely  a 
security  for  such  object.  Relief  will  universally  be  granted 
against  the  penalty,  if  the  principal  object  of  the  bond  can  be 
fulfilled,  unless  an  equity  is  shown  in  favor  of  the  obligee  against 
the  relief.  "For  it  is  against  reason,  conscience,  and  natural 
equity,"  to  use  the  language  of  Mr.  Story,  in  2  Eq.  Ju.  s.  1316, 
"to  say  that  because  a  man  has  stipulated  for  a  penalty  in  case 
of  his  omission  to  do  a  particular  act,  the  real  object  of  the  par- 
ties being  the  performance  of  the  actj  if  he  omits  to  do  the  act, 
he  shall  suffer  an  enormous  loss  wholly  disproportionate  to  the 
injury  to  the  other  party."  "Where  the  penalty  is  designed 
merely  as  a  security  to  enforce  the  principal  obligation,  it  is 
as  much  against  conscience  to  allow  any  party  to  pervert  it  to 
a  different  and  oppressive  purpose,  as  it  would  be  to  allow  him 
to  substitute  another  for  the  principal  obligation."  2  Story's 
Eq.  Ju.  S.1314,  s.  1320,  s.  1316;  1  Fon.  Eq.  b.  1,  c.  3,  s.2,  n.  d; 
2  Chan.  Cas.  88,  (cited  1  Chit.  Eq.Dig.  197);  1  Call.  633,  (cited 
2Am.  Ch.Dig.  63.) 

How  stand  the  equities  between  these  parties.'^  The  bond 
was  voluntary.  It  is  so  by  its  terms  which  estop  dispute:  it  is 
admitted  to  be  so  by  Outlaw,  when  he  calls  it  the  "6o«»^y"  of 
his  uncle;  and  when  he  states  it  was  the  fulfilling  of  the  liberal 
designs  which  his  uncle  cherished  toward  him.     The  setting 
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up  his  removal  to  this  country  as  a  valuable  consideration  to 
support  the  obligation  of  the  bond,  is  totally  destitute  of  proof, 
and  is  an  attempt  to  turn  the  bounty  of  his  benefactor  into  a 
compulsory  contract,  a  generous  gift  into  an  oppressive  trade. 

It  was  therefore  a  bounty j  and  of  land^  not  money.  To  allow 
Outlaw  to  avail  himself  of  his  legal  advantage,  to  turn  a  bounty 
into  a  burden,  an  act  of  generosity  into  an  instrument  of  injury, 
the  beneficence  of  Gen.  Bryan  into  a  curse  on  his  wife  and 
child,  is  to  encourage  ingratitude.  This,  equity  will  not  do. 
And  could  the  benefactor  have  foreseen  the  event,  far  would  he 
have  been  from  bestowing  his  bounty  to  such  purposes. 

And  all  this  claim  of  Outlaw  is  founded  on  his  having  ob- 
tained the  legal  advantage  of  his  judgment  at  law;  and  this 
judgment  at  law  was  founded  on  the  breach  of  the  bond  by  Gen. 
Bryan  in  his  lifetime;  and  this  breach  was  occasioned  by  his 
being  on  his  dying  bed  at  the  time  when  the  strict  terms  of  the 
bond  required  performance  of  the  condition;  and  the  performance 
of  the  condition  was  expressly  waived  by  Outlaw;  and  thus  was 
obtained  the  advantage  at  law  which  is  to  enable  an  ungrateful 
beneficiary  to  pervert  the  generosity  of  the  friend  into  a  curse 
to  his  wife  and  child.  And  but  for  the  breach  thus  occurring, 
and  the  advantage  thus  obtained,  Outlaw  would  be  without 
pretext  for  asserting  this  claim  for  money,  never  having  to  the 
present  moment  registered  his  bond,  and  thereby  placed  him- 
self in  a  condition  to  maintain  an  action  at  law  upon  it  against 
the  administrator. 

Of  what  wrong  or  injury  does  Outlaw  complain,  that  he  shall 
be  permitted  to  avail  himself  of  the  legal  advantage  so  obtained.^ 
Nothing  but  the  delay  and  refusal  to  execute  to  him  the  title, 
and  the  depreciation  in  the  value  of  the  land  in  the  meantime. 

No  injurious  laches  are  imputable  to  Gen.  Bryan.  He  was 
in  his  last  sickness  when  Outlaw  arrived  in  the  country:  in  fif- 
teen days  after  Outlaw  came,  he  died;  and  in  the  meantime. 
Outlaw  expressly  dispensed  with  the  performance  of  the  bond, 
by  agreeing  to  take  another  and  adjoining  section  to  that  stipu- 
lated for  in  the  bond.  Nor  are  any  injurious  laches  justly  im- 
putable to  the  complainants,  as  Gen.  Bryan's  representatives 
since  his  death.     No  pretence  is  made,  or  if  made  is  totally 
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without  proof,  that  the  heir  of  Gen.  Bryan  has  been  requested 
or  has  refused  to  convey  the  land.  The  only  testimony  in  the 
case,  is  the  refusal  of  the  widow  of  Gen.  Bryan,  placed  on  the 
ground  of  discourtesy  in  Outlaw,  to  execute  a  conveyance  of 
section  fourteen,  the  land  not  embraced  in  the  bond,  and  Out- 
law's declaration  to  the  witness  Bagley,  that  Isler,  the  admin- 
istrator, had  refused  to  convey  the  same  section  of  land.  To 
make  the  most  of  this,  it  is  but  slight  evidence  of  an  injurious 
negligence  or  refusal  to  comply  with  the  terms  of  the  bond. 

As  to  Mrs.  Bryan,  the  widow,  she  had  no  interest  in  the  land 
to  convey,  and  the  application  to  her  and  her  refusal  was  nuga- 
tory; and  no  wronger  injury  can  be  predicated  of  such  refusal. 

As  to  Isler,  the  administrator,  his  refusal  was  justifiable  on 
two  grounds:  First,  he  had  as  administrator  no  power  to  convey 
land  not  embraced  in  the  bond  of  his  intestate:  Second,  if  the 
land  Outlaw  required  him  to  convey  had  been  embraced  in  the 
bond,  the  demand  was  premature,  and  Isler  was  not  bound  to 
execute  the  deed,  for  the  reason  that  Outlaw  had  not,  and  has 
not  to  this  day,  registered  his  bond.  See  Act  of  1794,  c.  6,  N. 
&  C.  Dig.  77. 

To  this  may  be  added,  that  by  the  provisions  of  the  Act  of 
1794,  c.  5,  the  holders  of  title  bonds  cannot  charge  the  personal 
estate  of  the  deceased  obligors,  until  they  register  their  bonds, 
demand  a  deed,  and  meet  a  refusal,  from  the  personal  repre- 
sentative. For  these  reasons,  no  vttong  or  injury  to  Outlaw 
can  be  predicated  of  Isler's  refusal  to  execute  a  deed. 

As  the  relief  against  the  penalty  at  law,  sought  by  this  bill, 
involves  the  specific  acceptance  of  the  principal  object  of  the 
bond,  the  defendant  insists  against  the  relief,  some  of  the  rules 
applicable  to  pure  cases  of  specific  performance. 

The  remedy  is  not  mutual,  it  is  said;  equity  will  not  compel 
the  obligor  of  a  voluntary  bond  to  execute  the  condition,  and, 
therefore,  will  not  compel  the  obligee  to  receive  the  performance 
of  the  condition.  This  is  an  application  of  the  rule  to  a  case 
without  its  operation.  The  rule  is  well  applied  to  cases  where 
the  complainant  is  requiring  the  defendant  to  perform  on  his 
part,  as  to  pay  money  or  perfect  a  sale  by  paying  the  price  or 
conveying  the  land,  or  in  similar  cases.     But  obviously  this 
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rule  cannot  be  justly  applied,  where  the  defendant  is  required 
to  perform  nothing,  pays  nothing,  but  merely  to  receive  per- 
formance on  the  part  of  the  complainant,  after  the  execution 
by  the  defendant  of  the  terms  of  the  gift  or  contract  on  his  part. 
The  rule  is,  shortly,  that  the  one  party  shaU  not  compel  the  other 
party  to  complete  the  unexecuted  terms  of  the  contract  on  his 
part,  unless  the  latter  has  the  like  remedy  against  the  former. 

But  on  the  footing  assumed  by  defendant,  that  the  bond  is 
not  voluntary,  but  supported  by  the  valuable  consideration  of 
improving  his  condition,  by  removing  from  North  Carolina,  the 
remedies  are  mutual.  The  bond  might  have  been  enforced  by 
the  defendant  against  the  complainants. 

The  legal  advantage  which  Outlaw  has  in  the  judgment  at 
law,  is  insisted  on  in  his  defence.  This  advantage  only  avails 
where  the  equities  are  equal.  No  such  equality  exists  here. 
All  the  equity  is  on  the  side  of  the  complainants;  all  the  hard 
dealing,  with  the  defendant. 

Nor  does  the  rule  bear  on  this  case,  that  the  party  who  has 
neglected  to  avail  himself  of  his  defence  at  law,  cannot  come 
into  equity;  for  the  matter  on  which  complainant  asks  relief,  is 
not  matter  of  defence  at  law,  biit  exclusively  of  equity  cogni- 
zance. 

Bo  far  as  the  doctrines  applicable  to  pure  cases  of  specific 
performance  bear  on  the  present  case,  none  stand  in  the  way 
of  the  relief  asked.  Time  is  not  of  the  essence  of  this  contract, 
and  was  expressly  waived  by  Outlaw.  Fraud  or  bad  faith 
are  not  justly  imputable  to  the  complainants,  nor  any  injurious 
laches.  Nor  has  such  change  of  circumstances  occurred,  as 
sustain  the  defence  of  the  respondent.  Had  the  title  been 
made,  the  value  of  the  land  would  have  equally  depreciated. 

Stanumy  for  defendant.  After  a  party  has  waived  a  written 
contract  for  land  by  parol  agreement,  he  cannot  claim  a  specific 
performance  of  the  original  contract.  Walker  vs.  fFheatley,  2 
Hump.  119j  Fonblanque's  Eq.  283,  (4th  American  Edition,) 
and  authorities  there  quoted,  to  wit,  Gomanvs.  Salubiiry,  1 
Vern.  240;  Segal  vs.  Miller,  Ves.  229,  &c.;  Botsford  vs.  Burr, 
2  J.  C.  R.  416. 
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This  case  is  very  different  from  those  in  which  a  party  has 
been  allowed  until  the  decree  to  perfect  his  title.  The  vendor 
has  never  been  permitted  to  speculate  upon  the  property;  to 
sell  it  and  get  it  back,  and  then  come  into  equity  and  claim  a 
specific  performance.  It  is  to  be  observed,  that  all  parties, 
Gen.  Bryan  in  his  life-time  and  the  complainanfrsince  his  death, 
have  been  involved  in  this  parol  abandonment  of  the  contract, 
and  the  subsequent  sales  of  the  lands  to  Davis  and  Yancey. 

The  only  equity  which  the  complainant  might  possibly  set 
up  against  this  parol  waiver  of  the  contract,  would  have  been 
a  readiness  and  willingness  on  their  part  to  convey  to  Outlaw 
section  14,  that  which  was  to  have  been  conveyed  by  the  parol 
agreement.  But  this  they  never  offered  to  do.  They  do  not 
pretend  in  their  bill,  that  they  were  willing  to  do  so;  and  Out- 
law in  his  answer  avers  that  they  positively  refused  to  convey 
either  section,  and  that  they  have  actually  sold  and  conveyed 
section  14.  The  deposition  of  Mr.  Williams,  (record,  page  IS,) 
and  Bagley's  deposition,  (page  19,)  prove  the  refusal  by  com- 
plainants to  convey.  The  plea  of  lunacy^  still  further  shows  the 
complainants  resistance  of  the  contract. 

If  a  party  has  been  dilatory  and  negligent,  equity  wiU  refuse 
a  specific  performance,  upon  the  presumption  that  the  party  has 
abandoned  his  contract. 

But  here  there  is  not  merely  negligence  and  delay;  there  are 
also  bad  faith  and  resistance;  not  merely  a  bare  premmption  of 
an  abandonment  of  the  contract,  but  cm  express  repudiation  of  it. 

Under  these  circumstances  equity  will  refuse  its  aid.  2d 
Story's  Eq.  pages  53,  81,  85-6-7-8;  Fonblanque,  282,  283, 
(top  page.  Edition  as  above);  Smithes  heirs  vs.  Christmas^  1  Yerg. 
565;  Benedict  vs.  Lynch,  1  J.  C.  R.  370;  Milivard  vs.  Earl  of 
Thanett  5  Ves.  720,  and  note. 

The  complainants  are  not  in  a  situation  to  fulfil  the  whole  of 
their  contract;  for  the  evidence  does  not  make  out  their  title  to 
the  mill.  The  deposition  of  W.  Fairson,  (record,  p.  16,)  shows 
that  the  complainants  dismantled  the  mill  after  the  contract, 
taking  out  and  carrying  away  the  irons,  stones,  the  running-gear 
and  every  thing  valuable,  rendering  the  mill  worthless.  This 
was  done,  no  doubt,  as  the  answer  alledges,  to  defeat  the  de- 
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fendants  enjoyment  of  the  contract.  Equity  will  scarcely 
force  a  party  to  receive  only  a  portion  of  the  property  contract- 
ed for,  especially  when  the  deficiency  is  caused  by  the  fraud 
or  fault  of  the  vendor  himself.  9  J,  R.  450;  Fonb.  Eq.  page 
165,  note  (B.  1,  ch.  3,  sec.  9»  note);  2  Story's  Eq.  82. 

But  the  defendant  has  fairly  obtained  his  verdict  at  law,  and 
there  is  no  equitable  circumstance  which  the  complainants  can 
set  up  against  it.  The  court  cannot  presume  that  the  jury 
have  given  more  than  the  value  of  the  land;  the  verdict  was,  in 
fact,  in  accordance  with  the  proof.  But  if  it  had  been  other- 
wise, there  was  a  remedy  in  the  court  which  rendered  the  judg- 
ment. 

Nor  can  the  fact,  that  the  bond  was  not  registered,  avail  the 
defendants  here;  it  should  have  been  pleaded  at  law.  And 
besides,  as  the  breach  occurred  in  the  life-time  of  Gen.  Bryan, 
the  want  of  registration  was  no  defence.  The  defendant  never 
presented  a  deed  to  Isler  to  be  executed  by  him  as  administra- 
tor, but  to  all  the  complainants  as  heirs  of  Gen.  Bryan,  in  whom 
the  title  resided.  Registration  was  not  necessary  as  to  them, 
and  the  administrator  may  waive  the  necessity  of  registration 
if  he  will. 

So  the  defendant  has  obtained  his  advantage  at  law,  fairly 
and  without  fraud;  an5  equity  will  not  specifically  execute  a 
contract  under  such  circumstances.  Lay  vs.  Colsten,  1  Hen. 
&  Munf-  110,  quoted  Fonb.  Eq.  49,  note,  (B.  1,  ch.  1  sec.  5, 
note,)  also  cases  quoted  2  Pirtle's  Dig.  pages  489, 508  and  510. 

Barn/y  for  defendant. 

Reese,  J.  delivered  the  opinion  of  the  court. 

In  1839,  the  late  Joseph  H.  Bryan,  of  Fayette  county,  then 
in  life  -and  on  a  visit  to  Raleigh,  N.  C,  gave  his  bond  to  his 
nephew,  the  defendant,  binding  himself  in  the  penalty  often 
thousand  dollars,  to  convey  to  him  six  hundred  and  forty  acres 
of  land  in  a  body,  being  part  of  a  fourteen  hundred  acre  tract, 
including  the  improvements  on  section  15;  and  also  certain 
mills  upon  a  small  portion  of  land  in  the  neighborhood  of  the 
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same,  all  lying  in  the  State  of  Mississippi;  on  the  condition  that 
he  would  remove  from  Raleigh,  N.  C,  to  La  Grange  or  its 
neighborhood.    Before  Bryan  returned  from  N.  Carolina  com- 
plamant,  acting  as  his  agent,  contracted  to  sell  section  15,  in- 
cluding said  improvements,  to  some  persons  by  the  name  of 
Davis,  subject,  as  the  bill  says,  to  the  ratification  of  Bryan  on 
his  retuni.     In  December,  1839,  Outlaw  moved  out,  bringing 
with  him  his  family  and  slaves;  and  the  section  16  being  con- 
tracted as  aforesaid,  to  be  sold,  he  was  requested  by  Bryan  to 
examine  section  14,  adjoining,  and  being  satisfied  therewith, 
under  the  circumstances,  the  defendant  settled  thereon  under 
a  parol  or  verbal  agreement,  that  it  was  to  be  conveyed  to  him 
instead  of  sec.  15.     lu  December,  1839,  Bryan  died  intestate, 
leaving  the  wife  of  complainant,  as  his  only  heir  at  law,  and  a 
widow  surviving,  complainants  in  this  bill.    Jesse  Isler,  the 
son-in-law,  administered  upon  the  estate  of  Bryan,  and  he,  his 
wife  and  the  widow  executed  to  the  Davises  a  bond  to  convey 
title  to  part  of  sec.  15,  and  to  one  Yancy  for  another  part.     They 
•did  not  offer  to  convey  sec.  14  to  the  defendant.     On  the  con- 
trary, the  silence  of  the  bill,  the  allegations  of  the  answer,  and 
the  proof  in  the  cause,  make  it  apparent,  that  they  refused  to  con- 
vey sec.  14  to  the  defendant  upon  his  special  application  to  that 
•end.     In  this  state  of  things,  defendant,  on  the  14th  April,  1841, 
brought  his  action  at  law  upon  the  bond  against  complainant, 
BJB  the  administrator  of  Bryan.     Complainant  sought  to  avoid 
the  validity  of  the  bond  by  the  plea  of  lunacy  of  his  intestate  at 
the  time  of  its  execution.     This  was  the  only  plea.     A  verdict 
was  found  for  the  defendant  in  the  bill.     The  plaintiff  at  law 
upon  this  issue,  had  his  damages  ascertained  and  assessed,  and 
judgment  thereon  rendered.     In   September,  1841,  Isler  pro- 
cured Yancy  to  release  to  him,  (Isler,)  not  to  the  heirs,  the  title 
T^ond  given  by  Isler  to  Yancy  for  four  hundred  acres  of  sec.  15, 
and  about  that  time  offered  to  defendant  to  make  a  deed  for 
that  section,  which  was  refused.     This  bill  is  filed  to  enjoin  the 
judgment  at  law,  and  compel  the  acceptance  of  a  deed  for  the 
15th  section,  upon  the  general  ground,  that  a  Court  of  Chancery 
looks  at  the  substance  of  the  contract,  as  being  for  land,  and 
will  not  subject  them  to  pay  the  money  rather  than  the  land, 
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unless  on  the  ground  of  wrong  or  fault.  It  would  not  be  con- 
tended, perhaps,  that  if  Bryan  had  lived,  had  contracted  to  con- 
vey lot  15  to  others,  had  made  a  parol  agreement  with  defend- 
ant for  lot  14,  and  refused  after  defendant  had  made  consider- 
able improvement  to  convey  lot  14,  had  finally  been  sued  upon 
the  bond  at  law,  had  pleaded  non  est  factum,  had  resisted  a  re- 
covery, and  finally  a  recovery  being  had  upon  the  bond  at  law, 
had  then  filed  his  bill  for  a  specific  execution  of  the  contract;  it 
would  hardly  be  contended  by  any  one,  that  a  Court  of  Chan- 
cery, under  such  circumstances,  would  decree  in  his  behalf  the 
specific  execution  of  the  contract  And  yet  this  case  is  identi- 
cal with  that.  There  is  but  one  heir  at  law,  who  is  actually 
represented  by  complainant,  her  husband,  and  he  too  is  the  ad- 
ministrator. He  combines  in  himself  all  the  interests  real  and 
personal  of  Bryan,  as  he  would  have  himself  have  done  in 
the  case  supposed.  Now,  legatees  under  a  will,  or  distributees 
in  case  of  intestacy,  would  often  be  able  in  a  Court  of  Chancery 
to  throw  off  from  the  fund  claimed  by  them,  the  burthen  of  a 
judgment  at  law  obtained  for  a  breach  of  covenant  to  convey 
land,  and  ilnpose  it  upon  the  heirs,  by  compeling  a  specific  exe- 
cution of  the  contract  of  purchase.  But,  here,  after  the  death 
of  Bryan,  all  the  parties  in  interest,  surviving,  joined  in  a  bond 
to  Yancy;  all  joined  in  refusing  a  conveyance  for  lot  14;  and 
all  joined  no  doubt  in  the  vigorous  resistance  of  the  suit  at  law. 
Indeed  there  is  much  reason  to  infer  from  the  order  and  se- 
quence of  events  in  the  case,  that  before  Bryan's  return  the 
contract  of  sale  with  Davis  was  made  by  Isler  with  the  express 
view  of  defeating  the  purposes  of  Bryan  and  the  claims  of  Out- 
law as  to  lot  15.  And  the  same  active  exertions  of  the  parties 
in  interest  after  the  death  of  Bryan  to  bafile  and  defeat  the  claim 
of  Outlaw,  seems  to  have  been  made. 

These  circumstances,  then,  combined  with  the  further  fact, 
that  the  land  has  greatly  diminished  in  value,  and  that  it  lies 
out  of  the  State,  and  beyond  its  jurisdiction,  makes  it,  in  our 
opinion,  a  plain  case,  for  refusing  the  active  interposition  of  a 
Court  of  Chancery  to  decree  the  acceptance  of  titJe  to  lot  No. 
15.  The  decree  of  the  Chancellor  will  be  affirmed. 
17 
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Allen  t».  Dodd. 


1.  WhcB  a  wager  is  loft  and  the  propertj  or  noney  m  paid  or  delirered,  the  plaintiff 
cannot  recover  it  back,  except  in  the  cases  provided  for  in  the  statute  of  1799,  ch.  8, 
and  in  the  time  therein  limited. 

2.  Betting  on  elections  is  not  embraced  by  the  statutes  on  th«  subject  of  gaming,  nor 
bj  that  which  gives  to  a  party  losiag  the  right  to  recover  back  his  property  lost  at 
gaming  within  ninelj  days* 

This  is  an  action  of  debt,  with  a  count  in  detinue,  brought 
by  Dodd  against  Allen,  in  the  Circuit  Court  of  Green  county. 
Defendant  pleaded  nil  debett  and  non  detinet.  At  the  June  term, 
1842,  the  case  was  submitted  to  a  jury,  Anderson,  Judge,  pre- 
siding. The  jury  found  that  the  defendant  did  detain  the  horse 
mentioned  in  plaintiff's  declaration,  and  assessed  his  damages 
at  $100.  A  motion  was  entered  for  a  new  trial,  which  waa 
overruled ,  and  judgment  rendered  according  to  the  verdict.  To 
which  defendant  excepted,  and  appealed  to  the  Supreme  Court. 

The  question  for  consideration  was,  whether  the  charge  of 
the  Circuit  Judge  to  the  jury  was  correct.  The  charge  is  set 
out  in  the  opinion  of  the  court. 

McKinney^  for  plaintiff  in  error. 
Arnoldy  for  defendant  in  error. 
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•  Reese,  J.  (IcUvcrcil  the  opinion  of  ihe  couil. 

In  Septcmlwir,  1840,  shortly  preceding  the  last  Presidential 
eleetion,  the  plaintiff  in  error,  Samuel  Allen,  signed  and  sealed 
the  following  instrument:  "For  value  received,  I  promise  to 
pay  John  Dodd  two  hundred  dollars,  m  specie,  whenever  Mar- 
tin Van  Buren  is  elected  President  of  the  United  States,  at  this 
present  presidential  election;  and  if  either  Mr.  Van  Buren  or 
Harrison  dies  before  the  election  in  1840,  then  the  said  Dodd 
is  to  receive  but  one  hundred  dollars." 

At  the  time  this  instrument  was  made,  Dodd  delivered  to 
Allen  a  grey  horse,  which  was  worth  the  sum  of  one  hundred 
dollars.  The  transaction  was  a  bet  or  wager  upon  the  result  of 
the  pending  presidential  contest.  This  suit  was  brought  by 
Dodd,  after  the  result  of  the  election  was  ascertained,  to  recover 
the  value  of  the  horse,  or  the  horse  itself,  it  being  an  action  of 
debt,  with  a  count  in  detinue.  By  the  judgment  of  the  Circuit 
Court,  Dodd  recovered  the  value  of  the  horse,  and  Alien  has 
prosecuted  his  appeal  in  error  to  this  court,  for  the  pui-pose  of 
reversing  that  judgment.  The  matter  chiefly  insisted  on  as 
error  in  the  argument  before  us  is,  that  the  Circuit  Court  charg- 
ed the  jury,  "that  although  the  contract  may  have  been  execut- 
ed, and  the  horse  delivered  before  the  result  of  the  presidential 
election  was  known,  and  the  suit  in  this  case  was  not  instituted 
until  after  such  result  was  ascertained,  still  the  condition  of  the 
defendant,  to  whom  the  horse  was  delivered  before  tlie  result 
was  ascertained,  and  who  retained  him  afterwards  before  the 
suit  was  brought,  was  not  better  than  that  of  the  plaintiff,  who 
might,  under  any  circumstances,  treat  the  contract  as  a  nuUity, 
and  well  maintain  this  ax:tion." 

The  plaintiff  in  error  by  his  counsel,  strenuously,  and,  as  we 
think,  successfully  contends  that  this  portion  of  the  charge  is 
erroneous.  If  a  party  comes  into  court  seeking  to  enforce  an 
immoral  or  illegal  contract,  it  is  most  obvious  that  he  must  be 
repelled  by  the  courts  if  they  would  not  countei-vail  the  very 
end  and  object  of  their  creation.  It  is  different,  indeed,  in  many 
cases  in  principk*,  when  something  having  been  done  under 
such  a  contract,  a  parly  comes,  not  to  enforce  it,  but  in  disre- 
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gard  and  disaffirmance  of  it,  to  right  himself  for  some  injury 
sustained  or  loss  incurred  by  means  of  it.  This  he  may  do, 
or  not  do,  according  to  the  time  and  stage  of  the  afiair,  the  na- 
ture of  the  transaction  and  other  circumstances.  In  wagering 
contracts,  when  the  impending  event  is  undecided,  and  after 
the  event,  as  against  a  stake4iolder,  he  may  come  and  disaflSrm 
the  contract  and  recover  his  property;  and  on.  the  ground  of  the 
nature  of  the  transactiop,  he  may  often  do  so,  where  the  matter 
is  consummate  as  in  transactions  merely  illegal,  and  where  the 
parties,  although  both  in  fault,  stand  in  a  different  relation  to  the 
transaction,  and  the  policy  and  interest  of  the  community  are 
in  favor  of  permitting  the  one  party  to  set  aside  the  transaction, 
without  permitting  which,  indeed,  it  would  have  been  in  vain 
to  have  declared  it  illegal;  as  contracts  of  an  usurious  character: 
and  a  general  principle  of  distinction  has  been  attempted  to  be 
maintained,  and  in  many  cases  has  been  recognized  between 
cases,  on  the  one  hand,  affected  by  illegality  merely,  and  cases, 
on  the  other  hand,  where  the  contract  was  either  malum  in  se^ 
immoral,  or  contrary  to  public  policy;  a  party  in  the  former 
cases  beingpermitled,  after  the  contract  is  executed  and  consum- 
mated, to  invoketthe  aid  of  a  court  of  justice  to  set  aside  the 
contract  and  redress  himself,  and  in  the  latter  cases,  being  re- 
pelled from  a  court  of  justice  on  the  ground,  that  being  equally 
derelict  in  the  transaction  towards  society,  with  the  party  com- 
plained of,  the  court  will  not  hear  his  case  and  grant  relief,  not 
because  his  adversary  is'not  to  blame,  or  equally  to  blame,  but 
because  he  having  violated  law  and  good  morals  shall  not  be 
beard  to  alledge  that  his  very  cause  of  action  and  claim  to  re- 
dress are  expressly  based  upon  the  fact  of  such  violation  of  law 
and  morals.  In  such  case  the  defendant  is  in  the  better,  that 
is,  in  the  safer  attitude,  he  being  required  to  say  or  do  nothing; 
while  his  adversary  has  to  show  the  case.  Wagering  upon 
elections  is  a  transaction  of  this  latter  description.  Money  or 
property  lost  at  gaming  cannot  be  recovered  back,  except  by 
the  express  provisions  of  the  statute,  and  in  the  time  therein 
limited.  But  for  the  statute,  this  could  not' be  done,  because  of 
the  operation  of  the  general  principle  above  discussed.  But 
wagering  upon  elections  is  not  embraced  by  the  statutes  on  the 
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subject  of  gamiag,  nor  by  that  which  gives  to  a  party  losing, 
the  right  to  recover  back  hia  property  within  ninety  days.  This 
case  is  embraced  by  the  general  principles  of  many  cases,  a 
number  of  which  have  been  referred  to  in  the  argument  before 
us.  But  the  very  facts  and  circumstances  of  this  case,  occur- 
red in  the  case  oiF  McCtdlom  vs.  Gaanhyy  8  John.  149,  in  which 
it  was  determined  in  the  general,  that  when  a  bet  or  wager  is 
hstj  and  the  money  or  property  hasibeen  fairly  paid  or  deliver- 
ed, the  court  will  not  help  the  plainiiff.  "And  wh«n  A  deliv- 
ered to  B  two  ferkins  of  butter,  and  agreed  that  if  P  was  elect- 
ed Grovefnorof  the  State  B  should  pay  a  certain  price  for  the 
butter,  otherwise  he  was  to  pay  nothing,  and  P  was  not  elected: 
It  was  held,  that  A  had  no  right  of  action  against  B  for  the  but- 
ter." 

We  are,  therefore,  of  opinion,  on  grounds  of  reason  and  au- 
thority, that  the  verdict  and  judgment  of  the  court  below  are 
erroneous;  that  the  same  must  be  set  aside  and  reversed,  and  a 
new  trial  be  had,  when  the  law  will  be  charged  conformably 
to  this  opinion. 


Damron  vs.  Roach. 

1.  In  an  action  of  trespass  Ihe  plaintiff  may  prove  special  damages  if  they  are  strictly 
the  consequence  of  the  trespass  committed,  or  if  th^actdoue  by  the  defeudant  causing 
such  special  damages  constilates  a  part  of  one  entire  transaction,  of  which  the  prin- 
cipal trespass  was  the  commencenieut. 

2.  Damron  pulled  down  the  fence  of  Roach,  whereby  the  cattle  of  Roach  escaped  and 
were  lost ;  Held,  that  the  loss  of  the  cattle  was  strictly  the  consequence  of  the  tres- 
pass and  evidence  thereof  admissible  in  an  action  of  trespass  for  throwing  down  the 
fence,  and  permitting  the  cattle  to  escape. 

This  action  of  trespass  was  instituted  by  Roach  against  Dam- 
ron, in  the  Circuit  Court  of  Knox.  The  declaration  avers, 
that  defendant  pulled  down  the  fence  of  plaintiff,  trod  down 

the  grass,  removed loads  of  rock  therefrom;  and  by  so 

pulling  down  the  fence  of  plaintiff*,  permitted  ten  head  of 
cattle  to  escape,  so  that  they  were  lost  to  plaintiff^.  Plea;  not 
guilty,  and  issue. 
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The  case  was  submitted  to  a  jury,  and  judgment  rendered 
in  favor  of  plaintiff,  from  which  there  was  an  appeal.  The 
case  was  reversed.  See  2  Hump.  425.  It  was  again  sub- 
mitted to  a  jury  at  the  August  term,  1842,  Scott,  Judge,  pre- 
siding. 

The  plaintiff  after  having  proved  the  pulling  down  the  fence 
and  hauling  the  rock  away,  oflfered  proof  of  the  escape,  loss 
and  value  of  the  cattle.  This  was  objected  to,  the  objection 
overruled,  and  the  evidence  submitted  to  the  jury.  The  jury 
rendered  a  verdict  for  the  plaintiff  for  the  sum  of  sixty-four  dol- 
lars. A  moticHi  was  made  for  a  new  trial,  which  was  over- 
ruled and  judgment  rendered  on  the  verdict.  The  defendant 
appealed. 

Crozier,  for  plaintiff  in  error. 

Sufan,  for  defendant  in  error. 

Grben,  J.  delivered  the  opinion  of  the  court* 

This  is  an  actipn  of  trespass  brought  by  Roach  against  the 
plaintiff  in  error  for  throwing  down  the  plaintiff's  fence.  On 
the  trial  of  the  cause,  the  plaintiff  offered  evidence  to  prove  that 
he  owned  three  or  four,  cattle  that  were  in  the  field  when  the 
fence  was  thrown  down,  and  that  they  escaped  in  consequence 
thereof;  and  that  said  cattle  were  worth  fifty  dollars.  The  de- 
fendant objected  to  the  reception  of  any  evidence  about  the  es- 
cape of  the  cattle  and  their  value,  but  the  court  overruled  the 
objection  and  permitted  the  evidence  to  go  to  the  jury.  The 
jury  found  for  the  plaintiff,  and  the  defendant  appealed  to  this 
court. 

The  only  question  now  for  the  consideration  of  the  court  is, 
whether  the  Circuit  Court  erred  in.,  admitting  this  testimony. 
Formerly  in  actions  of  trespass,  the  evidence  was  limited  to  the  _^ 
proof  of  such  facts  in  aggravation  of  damages,  as  occurred  in 
the  perpetration  of  the  trespass;  while  injuries  consequent  upon 
the  trespass,  could  not  be  enquired  into.  Bui.  Nisiprius,  89, 10^„^yt^ 
Rep.  130,  B.  Oibame^s  awe.    But  the  rule  now  adopted  is,  that 
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the  plaintiff  may  prove  specijal  damages,  if  they  arc  strictly  the 
consequence  of  the  trespass  conunitted,  or  if  the  act  donie  by 
the  defendant,  causing  such  special  damages,  constitutes  a  part 
of  one  entire  transaction,  of  which  the  principal  trespass  was 
the  commencement.     2  Philips  Ev.  188,  ch.  14,  sec.  1. 

In  this  case  the  escape  of  the  cattle  was  strictly  the  conse- 
quence of  the  trespass  committed;  and  although  an  action  on 
the  ca5e  might  possibly  be  maintained  for  the  value  of  the  cat- 
tle, yet  as  the  parties  would  be  the  same,  there  can  be  no  rea- 
son for  rejecting  this  evidence  in  the  present  action,  and  turn- 
ing the  plaintiff  over  to  his  action  on  the  case;  thus  making  it 
necessaiy  to  prosecute  two  actions,  when  the  whole  matter  may 
be  settled  as  easily  by  one.  We  think  there  is  no  error  in  this 
record,  and  affirm  the  judgment. 


Swan  vs.  The  State. 

1.  The  caics  o{  Jditekell  vs.  The  State,  5  Yerg.  340,  and  Dele  v».  The  State,  |0  Y^rg. 
551  f  defining  luarder  in  the  first  degree  under  the  penal  code  of  18^9,  approved. 

2.  The  characleriatic  qualitj  of  murder  in  the  first  degree,  and  which  disiingaithes  it 
from  roarder  in  the  Mcood  degree,  or  anj  other  homicide.  Is  the  esistcnce,  «tthe  time 
of  the  death  of  the  assailed,  of  a  settled  purpose,  and  a  fixed  deliberate  design  on 
the  part  of  the  assailant,  that  his  assault  should  produce  death.  The  length  oftime 
which  the  assailant  deliberates  on  his  intention,  is  not  mattriaL 

3.  Dunkenness  is  no  excuse  for  or  jnatificatioo  of  eiime.    Martin  &  Yei'ger,  157,  C^*"*- 

weU  vs.  The  State, 

4.  Where  the  nature  and  essence  of  the  crime  is  made  by  low  to  depend  on  the  peculiar 
etato  and  condition  of  the  criminals  mind  at  the  time,  and  with  reference  to  the  act 
done,  drunken neit  may  be  a  proper  aabject  ior  the  cooeideration  of  the  jorx*  not  to 
excuse  or  mitigate  the  offence,  but  to  show  that  it  was  not  committed . 

5.  In  an  indictment  for  murder  in  the  first  degree,  the  chief  ingredient  in  the  offence 
consisting  in  a  deliberate  formed  design  to  take  life,  evidence  of  drunkenness  to  an 
extent  which  absolutely  incapacitates  the  defendant  from  forming  such  a  deliberate 
and  premeditated  design,  is  admissible  for  the  jury,  to  show  that  the  offence  has  not 
been  committed. 

^  At  the  May  term,  1842,  of  the  Circuit  Court  of  Monroe  coud« 
ty.  Wade  Swan,  the  defendant  below,  was  charged  with  the 
murder  of  one  Lemuel  G.  Moore.  The  indictment  contained  but 
one  count,  which  charged  murder  in  the  first  degree.     At  the 
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January  term,  1843,  of  the  Circuit  Court  for  said  county,  the 
defendant  was  put  upon  his  trial,  and  plead  not  guilty  to  the 
indictment,  Scott,  Judge,  presiding.  The  jury  returned  a  ver- 
dict of  guilty;  and  further,  that  there  wag  no  mitigating  circum- 
stance in  the  case.  The  defendant  moved  for  a  new  trial, 
which  was  overruled,  and  the  court  proceeded  to  judgment  upon 
the  verdict  of  the  jury,  which  was,  that  defendant  on  the  3d 
day  of  March,  1843,  between  the  hours  of  12  and  4  o'clock,  be 
hanged  by  the  neck  until  he  be  dead.  To  all  of  which  defend- 
ant excepted,  and  prayed  and  obtained  an  appeal  to  this  court. 
The  facts  of  the  case,  and  charge  of  the  Circuit  Judge  are 
fully  set  forth  in  the  opinion  of  the  court. 

Jamigan^  for  plaintiff  in  error. 

Attorney  Generaly  for  the  State. 

Reese,  J.  delivered  the  opinion  of  the  court. 

The  prisoner  was  convicted  of  murder  in  the  first  degree, 
and  judgment  of  death  pronounced  against  him  in  the  Circuit 
Court  for  Monroe  county.  To  reverse  Aat  judgment  he  has 
prosecuted  his  appeal  in  error  to  this  court. 

It  appears  from  the  bill  of  exceptions  that  it  was  proved  at 
the  trial,  by  William  Dye  and  Milton'  Dye,  witnesses  on  be- 
half of  the  prosecution,  that  in  the  month  of  March,  1842,  the 
prisoner,  Wade  Swan,  the  deceased,  T.  G.  MooTe,  and  one 
Joel  Biackwell,  the  last  a  penitentiary  convict^  were  assisting 
the  witness  to  roll  logs.  While  engaged  in  this  employment  the 
prisoner  and  the  deceased  both  became  intoxicated;  they  were 
friendly  during  the  whole  day,  so  far  as  witness  knew.  The 
two  witnesses  at  the  close  of  the  day  went  to  the  house,  leaving 
the  other  three  in  the  field.  When  supper  was  ready  they 
were  called  to  come  and  partake  of  it,  and  came;  both  prisoner 
and  deceased  being  still  intoxicated.  After  supper  the  deceas- 
ed took  a  seat  by  the  door,  and  owing  to  his  chair-post  slipping 
through  a  crack  of  the  floor,  he  knocked  his  head  against  the 
door-cheek.  Witness,  William  Dye,  asked  deceased  if  he  was 
18 
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hart,  and  he  said,  "not  much."  The  prisoner  then  got  a  torch, 
and  as  he  started  out  of  the  house  tripped  his  foot  and  stum- 
bled; the  deceased  said,  "take  care  and  not  fall/*  The  pri- 
soner replied,  "take  care  and  not  fall  yourself,"  and  left  the 
house.  Witness  thought  prisoner  had  gone  home;  but  in  about 
two  minutes  he  returned  and  called  to  a  little  boy  to  take  his 
torch;  witness  told  the  boy  to  do  so,  and  be  took  it.  Witness  then 
saw  the  prisoner  have  a  hand-spike  drawn  in  both  hands,  holding 
it  to  one  side  and  immediately  stepping  into  the  house  he  struck 
Moore,  the  deceased,  two  or  three  blows  on  the  forehead,  giv- 
ing him  a  deep  cut  over  the  left  eye,  two  or  three  inches  long, 
and  breaking  the  bone  over  the  eye.  Witness  noticed, "  also, 
two  or  three  red  spots  on  the  forehead  of  the  deceased.  The 
deceased  was  setting  down,  with  his  head  leaning  against  the 
wall,  and  made  no  resistance  to  the  assault  of  the  prisoner* 
This  took  place  about  8  o'clock  at  night;  Moore  died  about  9 
o'clock  in  the  morning  of  the  next  day.  The  hand-spike  was  a 
young  gum,  about  4i  or  6  feet  long,  and  very  large.  Witness 
could  have  killed  a  horse  with  it,  and  considered  it  a  very  dan- 
gerous weapon,  and  is  sure  that  the  deceased  came  to  his  death 
by  the  blow  inflicted  by  the  prisoner  as  before  stated.  The  de- 
ceased spoke  a  very  few  words  only  after  he  was  stricken  by 
the  prisoner.  The  deceased  was  an  inoflfensive  man,  and  would 
not  take  his  own  part  when  imposed  on.  The  deceased  and 
prisoner  had  always  been  friendly  3o  far  as  witness  knew.  Pri- 
soner invited  deceased  to  help  him  roll  logs  on  the  next  day. 
James  Nicholson,  another  witness  for  the  State,  testified,  that 
about  10  or  11  o'clock  the  next  day  he  saw  the  prisoner  passing 
by  his  field  six  or  seven  miles  from  the  place  where  the  mur- 
der was  committed;  saw  him  run  into  the  woods.  Witness  is  a 
constable,  and  called  to  two  other  persons  to  assist  him  in  ar- 
resting the  prisoner.  They  pursued  and  overtook  him.  When 
he  had  arrested  him,  witness  told  him  that  he  had  killed  Moore; 
prisoner  said  he  supposed  he  had  "died  damned  suddenly,"  as 
he  had  given  him  "a  few  pretty  good  taps;"  that  the  deceased  de- 
served them,  as  he  had  treated  him  "damned  badly"  about  a 
twenty  dollar  note  that  Joel  Blackwell  had  at  the  log  rolling; 
prisoner  said  that  he  pronounced  the  note  to  be  a  counterfeit, 
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and  that  the  deceased  jerked  or  snatched  the  note  out  of  his 
hands,  sajring  he  was  *'a  damned  fool  and  no  judge  of  money." 
The  prisoner  also,  when  arrested,  stated  that  he  was  hunting 
his  cow.  There  is  no  additional  fact  of  any  importance  stated 
in  the  bill  of  exceptions  as  proved  by  any  witness. 

The  question  which  first  presents  itself  upon  this  record  is, 
whether  the  facts  sufficiently  establish  that  the  homicide  in  this 
case  is  of  that  "kind  of  wilful,  deliberate,  malicious,  an<i  pre- 
meditated killing,'^  which  by  the  provisions  of  the  2d  section  of 
the  act  of  1829,  ch.  23,  will  constitute  the  crime  committed,  to 
be  murder  in  the  first  degree?  The  principles  applicable  to 
this  grade  of  ofience,  have  heretofore  been  laid  down  in  the 
cases  of  MUehdl  vs.  The  State^  and  Dale  vs.  The  State^  with  a 
fiillness  and  precision  appropriately  illustrated  by  the  facts,  the 
repetition  of  which,  if  practicable,  would  now  be  neither  neces- 
sary nor  useful.  Those  principles  now  rest  on  the  solid  ground 
of  rectson  and  authority,  which  need  not  be  strengthened, 
and  cannot  hereafter  be  lightly  disturbed.  The  characteristic 
quality  of  this  ofience,  and  that  which  distinguishes  it  from 
murder  in  the  second  degree,  or  any  other  homicide,  is  the  ex- 
istence of  a  settled  purpose  and  fixed  design,  on  the  part  of  the 
assailant,  that  the  act  of  assault  should  result  in  the  death  of 
the  party  assailed;  that  death  being  the  end  aimed  at,  the  ob- 
ject sought  for  and  wished.  In  the  case  before  us,  the  atro- 
cious act  was  unattended  by  the  slightest  trace  of  provocation. 
The  unfortunate  deceased,  marked  by  a  temper  which  neither 
infficts  or  resists  injury,  was  at  the  moment  sitting  silent,  re- 
clining his  head  against  the  wall,  offering  or  meditating  no 
wrong  in  word  or  deed,  and  apprehending  none  towards  him- 
self, when  the  prisoner,  with  brutal  violence  and  crushing  force, 
wielded  his  fearful  bludgeon,  deliberately  sought  after  and  ob- 
tained for  that  very  purpose,  against  the  life  of  the  deceased. 
It  is  impossible,  we  think,  to  say  that  the  settled  purpose  and 
fixed  design  of  the  prisoner,  at  the  time  of  this  assault,  was  not 
to  take  the  Ufe  of  the  deceased.  The  absence  of  all  provoca- 
tion at  the  time,  the  harmless  character  and  conduct,  and  the 
unresisting  attitude  of  the  deceased;  the  deliberate  search  for 
the  weapon;  the  return  with  it;  the  quiet  disposition  of  the  torch; 
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the  dangerous  nature  of  the  instrument,  and  the  fearful  manner 
of  wielding  it;  all  these  circumstances  irresistibly  impress  the 
mind  with  the  conviction,  that  it  was  the  deliberate  design  and 
purpose  of  the  prisoner  to  take  away  Moore's  life;  and,  indeed, 
if  these  circumstances  needed  or  could  receive  additional 
weight,  it  would  be  found  in  the  fact,  that  the  prisoner  when  ar- 
rested on  the  next  day,  did  not  even  pretend  that  bis  purpose 
was  not  to  take  life,  and  he  refers  the  killing,  in  point  of  motive, 
to  a  wrong,  as  he  deemed  it,  received  by  him  from  the  deceas- 
ed some  time  previously,  when  they  were  at  work  in  the  field, 
for  which  he  seemed  to  think  those  fearful  blows  were  well 
merited.  It  is  true  the  prisoner  was  intoxicated,  but  there  is 
no  direct  attempt  in  the  record  to  prove  the  degree  of  it.  It 
does  not  appear,  that  on  account  of  this  intoxication  the  prisoner 
did  not  make  an  effective  hand  at  the  log  rolling;  he  came  to 
supper  when  called;  partook  of  it;  prepared  his  torch  to  leave 
for  home;  looked  out  for  the  hand-spike;  offered  to  give  up  his 
torch;  gave  it  up;  stepped  forward  with  the  weapon;  inflicted 
the  blow;  repeated  it  two  or  three  times,  and  on  the  next  day 
remembered  the  character  and  the  motives  of  his  acts.  So  we 
are  unable  to  say,  from  any  thing  in  this  record,  that  tbe  intox* 
ication  which  existed  produced  a  mental  condition,  which  in- 
capacitated the  prisoner  from  the  exercise  of  that  deliberate  and 
premeditated  purpose  which  constitutes  a  necessary  element 
of  homicide,  of  the  grade  of  which  we  have  been  spesJeing. 
It  is  true,  also,  that  if  it  be  possible  to  refer  the  killing,  in  point 
of  motive,  to  the  few  and  harmless  remarks  of  the  deceased  on 
the  subject  of  prisoner's  stumbling,  either  as  having  theqaselves 
provoked,  or  as  having  revived  the  recollection  of  the  provoca- 
tion in  the  field,  such  as  it  was,  the  interval  of  deliberation 
and  premeditation  was  not  a  very  long  one;  it  was  brief;  but 
the  cases  of  Mitchell  and  Dale  sufficiently  establish  that  that  is 
not  material.  It  is  sufficient  if  the  fixed  purpose  and  deliber- 
ate premeditation  to  kill  existed  at  the  time  of  the  assault. 

We  are,  therefore,  of  opinion  that  the  facts  in  the  record  will 
sustain  the  verdict  of  conviction. 

With  regard  to  the  charge  of  the  court  the  record  informs  us 
as^follo^vs:  **The  court,  it  was  admitted  on  all  sides,  charged 
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the  law  correctly,  with  one  exception,  to  wit;  Counsel  for  de- 
fendant requested  the  Judge  to  state  to  the  jury,  that  if  the  de- 
fendant was  drunk  at  the  time  he  inflicted  the  wound,  it 
would  reduce  the  crime  froqi  murder  in  the  first  degree  to  mur- 
der in  the  second  degree.  But  the  court  stated  to  the  jury,  that 
drunkenness  was  no  excuse  or  justification  for  any  crime,  and 
then  read  the  act  of  Assembly  to  the  jury,  and  left  it  to  them 
to  say,  in  the  event  they  should  find  the  defendant  guilty  of 
murder  in  the  first  degree,  to  state  in  their  verdict,  whether 
there  was  any  mitigating  circumstance  or  circumstances." 

The  court  was  asked  to  charge  as  a  matter  of  law,  that  drunk- 
enness would  reduce  the  crime  of  murder  in  the  first  degree, 
to  that  of  murder  in  the  second  degree.  The  court  in  reply 
said,  that  drunkenness  is  no  excuse  or  justification  for  any  crime. 
The  legal  correctness  of  the  general  statement  of  the  court  is 
abundantly  sustained  by  a  long  and  unbroken  series  of  author- 
ity in  ancient  and  modern  times,  and  by  none  more  strongly 
and  fully  than  by  this  court  in  the  case  refered  to  in  Martin  & 
Yerger's  Reports.  Whatever  ethical  philosophy  may  make  of 
the  matter,  such  probably,  for  stern  reasons  of  policy  and  ne- 
cessity, will  ever  remain  the  doctrine  of  the  criminal  courts. 
But  although  drunkenness  in  point  of  law  constitutes  no  excuse 
or  justificatioii  for  crime,  still,  when  the  nature  and  essence  of 
a  crime  is  made,  by  law,  to  depend  upon  the  peculiar  state  and 
condition  of  the  criminal's  mind  at  the  time,  and  with  reference 
to  the  act  done,  drunkenness,  as  a  matter  of  fact  afiecting  such 
state  and  condition  of  the  mind,  is  a  proper  subject  for  consid- 
eration and  enquiry  by  the  jury«  The  question  in  such  case  is, 
what  is  the  mental  sUUus?  Is  it  one  of  self-possession,  favorable 
to  the  formation  of  fixed  purpose,  by  deliberation  and  premedi- 
tation, or  did  the  act  spring  from  existing  passion,  excited  by 
inadequate  provocation,  acting,  it  may  be,  on  a  peculiar  tem- 
perament, or  upon  one  already  excited  by  ardent  spirits.  In 
such  case  it  matters  not  that  the  provocation  was  inadequate, 
or  the  spirits  voluntarily  drank;  the  question  is,  did  the  act  pro- 
ceed from  sudden  passion,  or  from  deliberation  and  premedi- 
tationf  What  was  the  mental  sUUus  at  the  time  of  the  act,  and 
with  reference  to  the  act?     To  regard  the  fact  of  intoxication  as 


142  KNOXVILLE: 

rSwM  M.  Tbo  8UU«.] 

meriting  consideration  in  such  a  case,  is  not  to  hold  that  drunk- 
enness will  excuse  crime,  but  to  enquire  whether  the  very  crime 
which  the  law  defines  and  punishes,  has  in  point  of  fact  been 
committed.  If  the  mental  state  required  by  law  to  constitute 
the  crime  be  one  of  deliberation  and  premeditation,  and  drunk- 
enness or  other  cause  excludes  the  existence  of  such  mental 
state,  then  the  crime  is  not  excused  by  drunkenness  or  such 
other  cause,  but  has  not,  in  fact,  been  committed.  Even  in 
England,  where  the  crime  of  murder  in  the  first  degree  has  not 
been  created  fiind  defined  by  law,  it  has  been  held  in  the  case 
of  The  King  vs.  Griedltft  (1  Russ.  on  Crimes,)  that  "though 
voluntary  drunkenness  cannot  excuse  from  the  commission  of 
crime,  yet  when,  as  upon  a  charge  of  murder,  the  material  ques- 
tion is,  whether  an  act  was  premeditated,  or  done  only  with 
sudden  heat  and  impulse,  the  fact  of  the  party  being  intoxicated 
has  been  held  to  be  a  circumstance  proper  to  be  taken  into  con- 
sideration." And  in  Pennsylvania,  upon  a  statute  simikr  to 
ours,  {Pennsylvania  vs.  McFall^  Adds.  257,)  it  has  been  held, 
that  "drunkenness  does  not  incapacitate  a  man  from  forming  a 
premeditated  design  of  murder,  but  as  drunkenness  clouds  the 
understanding  and  excites  passion,  it  may  be  evideiice  of  pas- 
sion only,  and  of  want  of  malice  and  design."  But  the  bill  of 
exceptions  informs  us  that  the  charge  of  the  court  was  in  all 
respects  unexceptionable,  except  as  to  the  point  stated.  We 
are,  therefore,  to  suppose  that  the  court  when  charging  upon 
the  nature  and  character  of  murder  in  the  first  degree,  did 
charge  whatever  was  proper  upon  the  subject  we  have  been  dis- 
cussing; upon  the  whole  then,  we  have  felt  it  to  be  our  duty  to 
affirm  the  judgment  in  this  case. 
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An  endorser  for  |6000,  took  a  deed  of  trutt  opoo  real  estate  to  the  extent  of  f  3000,  to 
indemnif/  hiniaelf  against  liabtlitj.  Th«  drawer  discharged  #3000:  Held,  that  the 
property  was  not  dischafiged  from  the  deed,  bat  conilnaed  liable  to  the  extent  of 
#3000  as  ao  indemnitj  till  the  whole  debt  was  discharged. 

Ejectment  by  Wallace  against  Hannum  for  three  lots  in  Ma- 
ryviUe,  Bloant  county.  Plea;  not  guilty,  and  an  issue  there- 
upon was  submitted  to  a  jury  at  the  May  term,  1843.  A  ver- 
dict and  judgment  were  rendered  for  plaintiff;  from  which  the 
defendant  appealed.  The  facts  are  stated  in  the  opinion  of  the 
court* 

Jamigany  for  plaintiff  in  error. 

Hyndsy  for  defendant  in  error. 

TuRLET,  J.  delivered  the  opinion  of  the  court. 

This  is  an  action  of  ejectment  brought  to  recover  possession 
of  three  lots  in  the  town  of  Maryville,  Blount  county,  known  by 
Nos.  55, 56, 57.  The  lessor  of  the  plaintiff  claims  title  as  a 
purchaser  at  a  sale  made  by  the  Marshal  of  East  Tennessee, 
by  virtue  of  an  execution  against  James  Berry,  Jacob  F.  Fout 
and  others,  issued  from  the  Federal  Court  at  Knoxville,  bear- 
ing test  the  2d  Monday  of  October,  1834,  upon  a  judgment 
rendered  the  16th  of  October,  1834;  the  deed  of  conveyance 
from  the  Marshal  bearing  date  the  2d  day  of  February,  1835. 
The  defendant  resists  a  recovery  upon  the  ground,  that  at  the 
date  of  the  levy  and  sale  by  the  Marshal  there  was  no  legal  title 
to  the  premises  in  dispute  vested  in  James  Berry  and  Jacol)  F» 
Fout,  or  either  of  them,  and  of  consequence  that  there  was 
nothing  in  the  premises  which  the  Marshal  could  legally  seize, 
or  the  lessor  of  the  plaintiff  buy.  And  to  support  this  position, 
he  read  to  the  court  and  jury  a  deed  of  conveyance  from  James 
Berry  and  Jacob  F.  Fout,  for  the  lands  in  controversy,  to|Dan'l. 
D.  Fout,  bearing  date  the  19th  day  of  July,  1831,  by  which  they 
were  conveyed  in  trust  to  secure  Thomas  Henderson  and 
Richard  Merideth,  as  endorsers  for  the  sum  of  three  thousand 


144  KNOXVILLE: 

[Hanoum  vi.  Wallace.] 

dollars,  which  amount  they  were  desirous  of  obtaining  as  a  loan 
from  some  banking  institution  in  Nashville.  The  testimony  of 
John  Sommerville,  the  Cashier  of  the  branch  of  the  U.  States 
Bank  at  Nashville,  shows  that  on  the  4th  of  May,  1831,  a  note 
drawn  by  James  Berry  and  Jacob  F.  Font,  for  the  sum  of 
$5181,  endorsed  by  Richard  Merideth  and  Daniel  D.  Fout,  was 
discounted  at  that  bank,  which  was  renewed  by  a  note  drawn 
and  endorsed  by  the  same  parties  on  the  27th  of  July,  1831, 
for  the  sum  of  $5200,  which  was  renewed  on  the  28th  of  Sep- 
tember, 1831,  for  the  sum  of  $5235,  by  a  note  drawq  by  the 
same  drawers,  and  endorsed  by  Daniel  D.  Fout  and  Thomas 
Henderson,  which  was  renewed  from  time  to  time,  adding  in- 
terest, until  the  4th  of  July,  1832,  at  which  time  it  was  consoli- 
dated with  another  note  under  discount  for  $2225,  and  amount- 
ed in  the  aggregate  to  the  sum  of  $7592,  for  which  amount  a 
note  drawn  by  said  Berry  &  Fout,  and  endorsed  by  said  Daniel 
D.  Fout  and  Thomas  Henderson,  was  then  discounted.  This 
note,  with  the  same  endorsers,  was  renewed  from  time  to  time 
till  the  1st  of  June,  1833,  at  which  time  it  had  been  reduced  by 
payments,  made  by  the  drawers,  to  the  sum  of  $5400,  for 
which  it  was  then  renewed  for  four  months,  with  the  same  en- 
dorsers, and  at  maturity  protested  for  non-payment.  On  the 
3d  of  October,  1833,  Jacob  F.  Fout  paid  on  the  note  the  sum 
of  $347  13,  which  reduced  it  to  $5050  87,  for  which  suit  was 
brought  in  the  Federal  Court  at  Knoxville,  against  drawers  and 
endorsers,  and  judgment  obtained  and  an  execution  issued  and 
sale  thereon  of  the  premises  to  the  lessor  of  the  plaintiff,  as 
herein  before  stated,  who  purchased  at  the  price  of  $1115.  That 
the  deed  of  trust  of  the  19th  day  of  July,  1831,  vested  the  legal 
title  in  Daniel  D.  Fout,  the  trustee,  subject  to  the  trust  therein  . 
specified,  and  left  nothing  in  James  Berry  and  Jacob  F.  Fout, 
subject  to  the  execution  in  favor  of  the  United  States  Bank,  if 
the  deed  were  a  valid,  subsisting  and  unsatisfied  deed  at  the 
date  of  the  levy,  and  the  purchaser  could  acquire  no  legal  title 
under  a  sale  made  by  virtue  of  a  levy  of  an  execution  under 
such  circumstances,  are  propositions  too  plain  to  be  controvert- 
ed; in  fact  they  have  not  been  controverted  by  the  counsel  for 
the  plaintiff  in  ejectment. 
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But  the  validity  of  the  deed  of  trust  has  been  attacked  upon 
several  grounds,  but  one  of  which  is  it  necessary  to  examine 
and  decide  upon,  as  all  the  others  were  determined  by  the  Cir- 
cuit Judge  in  favor  of  the  position  assumed  by  the  defendant 
in  ejectment.  The  plaintiff,  among  other  things,  contended 
that  under  the  deed  of  trust  Henderson  could  not  claim  an  in- 
demnity beyond  the  sum  of  three  thousand  dollars,  though  his  < 
liability  as  endorser  might  amount  to  ooore^  and  if  bis  liability 
to  the  amount  of  three  thousand  dollars  had  been  discharged  by 
the  drawers,  that  the  property  conveyed  in  the  deed  was  dis^ 
charged  from  the  trust,  and  liable  to  execution;  and  so  the  court 
charged.  In  this  there  is  manifest  error*  The  substance  of 
this  charge  is  this,  if  an  endorser  take  surety  by  trust  upon  prop- 
erty to  the  amount  of  $3000  and  endorse  for  $6000,  and  the 
drawer  pay  $3000,  the  property  is  discharged  from  the  trust, 
becomes  liable  to  other  creditors,  and  the  endorser  has  lost  his 
surety.  The  reverse  of  this  proposition  is  the  law.  The  prop- 
erty is  charged  to  the  extent  of  the  $3000,  and  is  liable  to  that 
extent,  no  niatter  what  amount  of  liability  over  and  above  that, 
may  have  been  discharged  from  other  sources.  This  proposi- 
tion is  so  plain,  that  we  do  not  well  see  how  the  error  was 
conmiitted,  but  it  is  fatal  to  the  verdict  and  judgment  rendered 
in  this  case,  for  the  proof  showed  that  more  than  $3000  of  lia- 
bility on  the  part  of  the  endorser,  Thomas  Henderson,  which 
had  been  created  after  the  date  of  the  deed  of  trust,  had  been 
discharged  by  Berry  &  Fout;  and  the  jury  were  bound  by  the 
charge  of  the  Judge  to  find  that  the  deed  of  trust  had  been  satis- 
fied before  the  levy  and  the  sale  under  the  execution,  and  that 
a  legal  title  was  acquired  under  the  purchase  by  the  lessor  of 
the  plaintifil  There  is  proof  in  the  record  tending  to  show,  that 
Jacob  F.  Fout,  the  trustee,  and  Thomas  Henderson,  the  calm 
que  trruti  consented  to  the.  sale.  What  efieot  this  may  have  in 
making  the  same  good  and  valid,  we  will  not  now  determine, 
as  the  case  must  be  reversed  upon  the  proposition  discussed. 
Judgment  reversed,  and  case  remanded  for  a  new  trial. 
19 
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Where  a  boad  wu  given  to  thtf  GoTeraor  aod  hit  tacceafon  in  office  by  a  Clerk  which 
wai  not  a  statatory  bond:  Held,  that  no  aetion  lay  in  the  name  of  theancceesor:  but 
the  bond  being  a  g^ood  common  law  bond^ the  action  thonkl  be  brought  io  the  name 
of  the  peraonal  representative  of  the  deceased  Governor. 

'niis  action  of  covenant  was  instituted  in  tbe  Circuit  Court 
of  Roane  county,  in  the  name  of  Jones,  Grovernor  and  successor 
of  N.  Cannon,  for  the  use  of  the  State,  against  Wiley,  Clerk  of 
the  County  Court,  and  his  sureties  on  their  official  bond.  This 
bond  was  executed  on  the  25th  day  of  April,  1836,  payable  to 
N.  Cannon  and  his  successors  in  office,  for  the  collection  and 
payment  of  the  tax  on  suits  and  other  State  tax  which,  by  law, 
he  ought  to  collect  or  should  come  to  his  hands,  and  the  breach 
assigned  was  the  non-payment  of  said  taxes. 

The  defendant  pleaded,  that  the  bond  was  taken  by  a  court 
which  had  no  authority  to  take  or  receive  the  same,  and  of 
which  he  was  not  clerk. 

The  plaintiff  demurred  to  this  plea,  and  there  was  a  joinder 
in  demurrer.  It  was  argued  before  Scott,  Judge,  and  he  over- 
ruled the  demurrer  and  gave  judgment  for  the  defendant,  and 
the  Attorney  General  appealed  on  behalf  of  the  State. 

.^4^^0771^  QenercUf  for  the  State. 

Lyon  and  Jamigany  for  the  defendant. 

Reese,  J.  delivered  the  opinion  of  the  court* 

A  motion  in  the  name  of  James  K.  Polk,  successor  of  Newton 
Cannon,  Grovernor,  &;c.,  was  heretofore  made  against  the  said 
Wiley  and  the  other  defendants,  his  sureties,  as  Clerk  of  the 
County  Court  of  Roane  county,  in  which  judgment  was  given 
on  behalf  of  the  defendants  in  the  Circuit  Court  of  Roane,  and 
affirmed  in  this  court,  upon  the  ground,  that  tbe  clerk's  bond 
was  not  taken  at  the  proper  time,  or  by  a  tribunal  having  power 
to  take  it,  having  been  taken  by  the  court  of  Pleas  and  Quarter 
Sessions,  organized  and  existing  prior  to  1836,  and  not  by  the 
County  Court  established  by  the  law  of  that  session. 
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But  in  determining  that  case,  this  court  intimated  that  an  ac- 
tion at  common  law  might  be  brought  and  maintained  upon  the 
bond.  This  action  has  been  brought,  but  it  has  been  brought, 
not  in  the  name  of  Newton  Cannon's  personal  representative,  as 
would  be  necessary  on  a  common  law  bond*  but  in  the  name 
of  James  C.  Jones,  Governor  and  successor  of  Newton  Cannon. 
This  is  not  to  bring  a  common  law  action  upon  the  bond,  and 
this  suit  differs  from  the  motion  only  in  form. 

It  has  been  determined,  that  although  the  bond  may  be  good, 
as  a  voluntary  bond,  it  containing  no  provisions  which  are  im- 
proper, illegal  or  against  public  policy,  but  quite  the  contrary, 
still  not  having  been  taken  by  the  proper  authority  and  pursuant 
to  law,  it  is  not  good  and  efiectual  as  an  official  or  statutory 
bond.  But  this  suit  is  brought  in  the  name  of  the  successor  of 
the  obligee  or  covenantee  in  the  bond..  But  a  successor  cannot 
sue  in  a  mere  common  law  action  upon  a  voluntary  bond,  which 
is  not  statutory  and  official.  He  can  sue  only  upon  an  official 
or  statutory  bond.  It  is  only  by  virtue  of  the  statute  that  a  suc- 
cessor can  sue.  By  the  common  law,  the  obligee  or  his  per- 
sonal representative  alone  can  sue.  See  the  case  of  ISbbits  vs. 
Canada  et  oZ.,  10  Yerg.  466,  and  the  cases  there  refered  to. 
There  is  nothing  inconsistent  with  this  view  of  the  matter  in 
the  case  of  Polk  vs.  Flummery  in  2  Humphreys*  Reports.  That 
case  maintains  that  certain  stipulations  did  not  make  the  bond 
void  as  a  statutory  bond,  but  are  to  be  treated  as  surplusage. 
The  bond  in  that  case  was  held  to  be  statutory. 

For  these  reasons  we  hold  the  declaration  in  this  case  to  be 
bad,  the  action  to  be  brought  in  the  name  of  an  improper  plain^ 
tiff,  and  we,  therefore,  affirm  the  judgment  of  the  Circuit  Court 
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1.  A  creditor  decoyed  the  slave  ofii  uon-resident  debtor  into  the  Slate  of  Teuueasce  for 
the  purpose  of  hftTing  him  subjected  to  the  satisfaction  of  his  debt  by  attachment: 
Heldt  that  a  levy  of  the  attachment  apon  the  slave  so  decoyed  into  the  State,  did  not 
give  the  coart  jurisdiction,  and  the  coart  upon  the  dismsssal  of  the  attachment  bill  had 
the  power  to  order  the  slave  to  be  carried  to  the  State  line  and  delivered  Co  the 
debtor  or  agent. 

3.  A  court  has  the  power,  at  any  time  during  fhe  term,  to  alter*  modify  or  overrule  its 
decreet  or  judgments. 

3.  The  finding  of  a  jury  in  an  issue  of  fact  directed  in  Chancery,  ii  not  entitled  to  as 
much  weight  as  the  verdict  of  a  jury  on  an  istue  at  common  law,  but  is,  nevertheless, 
entitled  to  much  weight  with  the  Chancellor,  and  if  not  set  aside  by  him,  it  will  be 
sustained,  unless  it  satisfactorily  appear  to  be  unsupported  by  proof. 

This  bill  was  filed  in  the  Chancery  Court  at  Cleveland,  Brad- 
ly  county,  and  was  tried  before  Chancellor  Williams.  He  dis- 
missed the  bill.  The  complainant  appealed.  All  the  material 
facts  are  stated  in  the  opinion  of  the  court. 

Trewhiu  and  Oaia^  for  complainant. 

UbtdeSf  for  defendant. 

TuRLBT,  J.  delivered  the  opinion  of  the  court. 

This  is  an  attachment  bill,  filed  by  the  complainant  against 
the  defendant,  a  resident  citizen  of  the  State  of  Georgia,  under 
the  provisions  of  the  Act  of  1836,  ch.  43.  The  attachment 
sued  out  was  levied  in  the  State  of  Tennessee,  upon  a  negro 
man  the  property  of  the  defendant,  Garrison,  who  pleaded  in 
abatement,,  that  the  negro  had  been  decoyed  out  of  the  State  of 
Georgia,  his  place  of  residence,  by  the  complainant,  for  the 
purpose  of  giving  the  courts  of  Tennessee  jurisdiction  of  the 
matters  in  controversy  between  himself  and  the  complainant. 
The  same  defence  is  set  up  and  relied  upon  in  the  answer. 

The  Chancellor  directed  an  issue  of  fact,  involving  this 
question,  to  be  tried  by  a  jury,  who  found  upon  their  oaths,  "that 
^e  complainant  did  seduce  and  decoy  the  negro  man  from  the 
possession  of  the  defendant,  in  the  State  of  Georgia,  for  the  pur- 
pose of  subjecting  him  to  the  attachment  laws  of  Tennessee, 
and  that  he  was  brought  to  the  State  of  Tennessee  by  the  pro- 


JULY  TERM,  1843.  149 

[TlaMMM  M.  QarrlMD.] 

curemcntof  said  Timmons,  tlie  cocoplainantt  with  soch  intent" 
Upon  this  finding  by  the  juiy,  the  Chancellor  dismissed  the 
bill,  and  directed  the  sheriff  to  deliver  over  the  negro  to  the  de- 
fendant or  his  agent.  In  pursuance  of  this  decree,  the  sheriff 
delivered  the  negro  to  the  agent  of  the  defendant,  but  imme- 
diately arrested  him  again  upon  another  writ  of  attachment  in 
the  name  of  the  complainant  for  the  same  demand,  which  had 
been  prepared  and  procured  to  be  issued  by  a  Justice  of  the 
Peace,  returnable  to  the  Circuit  Court. 

The  Chancery  Court  not  having  adjourned,  but  being  in  ses- 
sion, information  of  this  &ct  was  communicated  to  the  Chan- 
cellor by  affidavit,  who  thereupon  so  modified  the  decree  pre- 
viously given  in  the  case,  as  to  direct  the  sheriff  to  take  the  ne- 
gro to  the  line  dividing  the  Stales  of  Tennessee  and  Georgia, 
and  there  deliver  him  to  the'defeodant  or  his  agent;  and  there- 
upon the  complainant  proseculed  his  appeal  to  this  court*  And 
several  proportions  are  now  presented  for  consideration* 

1st.  Ib  the  defence  set  up  in  the  plea  and  answer  of  the  de- 
fendant available?  We  hold  that  it  is;  that  the  attachment  laws 
of  the  State  of  Tennessee  are  made  to  enable  our  citizens  who 
have  ddbts  due  them  by  non-residents,  to  subject  the  property 
of  their  debtors,  which  may  be  found  in  the  State  to  their  de^ 
nzands,  without  being  compelled  to  pursue  their  redress  in  a 
foreign  tribunal;  but  it  would  be  monstrous  so  to  construe  them, 
as  to  enable  a  rapaciouB  creditor  to  give  jurisdiction  to  our  courts 
against  non-residents,  by  purloining  their  property  and  bringiiig 
it  into  the  State.  No  court,  upon  being  legally  informed  of  the 
existence  of  such  fact,  would  entertain  jurisdiction  of  a  case 
based  upon  such  illegal  and  indefensible  conduct. 

2d.  Did  the  jury  find  the  issue  of  fact  according  to  the  proof? 
We  are  bound  to  say  they  did.  It  is  true,  as  has  been  argued 
for  the  complainant,  the  finding  of  an  issue  of  fact  in  Chanceiy 
is  not  as  obligatory  upon  the  court  as  is  the  finding  of  a  verdict 
upon  an  issue  at  common  law,  but  still  it  has  much  weight,  and 
will  be  sustained  unless  it  appear  satisfactorily  to  be  unsupport- 
ed by  proof.  A  jury  of  the  county  have  found  the  fact;  the 
Chancellor,  who  presided  over  the  trial,  was  satisfied  there- 
with, and  made  it  the  basis  of  the  decree.     The  bill  of  excep- 
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tions  does  not  purport  to  contain  all  the  testimony  given  in  be- 
fore the  jury,  but  on  the  contrary,  it  is  nearly  certain  it  does 
not.  We  can  see  no  reason  for  setting  aside  the  finding;  in- 
deed, without  discussing  the  proof  contained  in  the  depositions, 
which  are  part  of  the  record,  we  think  there  is  much  from  which 
the  inference  may  fairly  be  deduced,  that  the  complainant  did 
entice  and  procure  the  negro  to  come  to  Tennessee  for  the 
purpose  of  attaching  him. 

3d.  It  is  contended  that  the  Chancellor  had  no  legal  power 
to  modify  the  decree  as  was  done,  and  by  which  the  sheriff  was 
directed  to  take  the  negro  to  the  Georgia  line  and  deliver  him 
to  the  defendant  or  agent. 

It  was  at  the  same  term  of  the  court  at  which  the  decree  had 
been  given,  that  it  was  modified;  and  that  during  the  term  the 
judgments  and  decrees  of  the  court  are  in  the  breast  of  the  Judge 
and  may  be  changed,  modified  or  overruled,  has  been  so  often 
held,  that  it  would  be  a  waste  of  time  to  expatiate  upon  the 
question.  It,  also,  may  be  observed,  that  the  levy  of  the  se- 
cond attachment  was  as  illegal  as  the  first,  and  the  same  de- 
fence would  have  been  good  against  it.  The  bringing  the  prop- 
erty to  the  State  of  Tennessee  was  a  wrong  done  by  the  com- 
plainant, and  out  of  which  he  could  be  permitted  to  acquire 
no  legal  rights.  The  negro  was  not  subject  to  attachment 
at  his  suit,  until  he  had  been  .restored  to  the  possession  of  his 
owner,  in  the  State  fix)m  which  he  had  been  surreptitiously 
procured. 
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KiNCAiD  et  al*  v$.  Smith. 

1.  In  ao  acfioo  of  assampsit  the  defendant  pleaded  non^assmnptitifttatate  of  limitations 
and  sei-off.  **Tbe  caai»*  *fras  referred  *to  the  award  and  arbitrament*'  of  three  per- 
sons, whose  award,  was  to  be  "the  judgement  of  the  coqrt.*'  The  arbitrators  awarded, 
that  **defendant  recover  of  the  plaintiff  the  sam  of  |150,*'  and  judgment  was  entered 
up  accordingly:  Held,  that  this jndgmeat  was  erroneoos.  The  defendant  demanded 
nothing  in  the  suit,  and  the  arbitrators  were  clothed  with  authority  to  determine,  not 
all  the  matters  in  dispute  between  the  parties,  but  the  matter  in  controversj  involved 
in  the  suit. 

S.  Where  the  matters  involved  in  a  suit  were  submitted  (o  arbitration,  with  an  agree- 
ment of  record,  that  the  award  ahoald  be  the  judgment  of  the  court,  and  the  arbitra- 
tors awarded  f  150  to  the  defendant,  and  this  was  made  the  judgment  of  the  court: 
Held,  that  the  court  had  no  power  to  enter  up  judgment  for  that  sum:  it  had  pow- 
er to  enter  up  judgment  for  the  defendant,  as  the  award  determined  that  defendant 
owed  plaintiff  nothinr. 

This  action  was  instituted  in  the  Circuit  Court  of  Campbell 
county,  and  the  case  was  submitted  to  arbitrators,  whose 
award  was  entered  up  as  the  judgment  of  the  court.  There 
was  no  bill  of  exceptions.     The  plaintiffs  appealed  in  error. 

X  A.  McKinneyj  for  plaintiffs. 

Netherlands  for  defendant. 

Ressb,  J.  delivered  the  opinion  of  the  court. 

The  plaintiffs  brought  an  action  of  assumpsit  to  recover  the 
sum  of  five  hundred  dollars  against  the  defendant,  in  which 
action  they  counted  upon  goods,  wares  and  merchandize  sold 
and  delivered  to  defendant  by  testator;  money  paid,  laid  out 
and  expended  by  the  testator  for  the  use  of  defendant;  and  mo- 
ney had  and  received  by  the  defendant  for  the  use  of  the  testa- 
tor. The  defendant  pleaded  non-assumpsit,  the  statute  of  lim- 
itations, and  a  set-off  of  debts  due  by  plaintiff's  testator  to  him 
at  the  time  of  his  death,  of  five  hundred  dollars,  for  goods 
wares  and  merchandize  sold  and  delivered,  for  work  and  labor 
done;  for  money  loaned;  for  money  paid  and  laid  out,  and  ex- 
pended, and  for  money  had  and  received  exceeding  the  claim 
of  plaintiff,  out  of  which  he  ofiered  to  set-off  so  much  as  would 
satisfy  the  demand  of  the  plaintiffs.  Issue  was  taken  upon  all 
these  pleas;  subsequently  the   following  entry  appears  of  re- 
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cord:  "William  Kincaid  and  Sarah  McNew,  executors,  &c.  vs. 
James  Smith.     By  consent  of  parties,  this  cause  is  referred  to 
the  final  award  and  arbitrament  pf  Jacob  Petre,  Isaac  C.  Petie 
and  Robert  Lindsay,  whose  award  is  to  be  the  judgment  of 
this  court;  said. arbitrators  to  make  their  report  at  the  next 
term  of  this  court."     The  arbitrators  made  and  reported  their 
award  as  follows:  "William  Kincaid  and  Sarah  McNew,  exe- 
cutor and  executrix,  vs.  James  Smith.    Whereas,  by  an  order 
of  the   Circuit  Court  of  Campbell  county,  at  its  May  term, 
1841,  a  certain  case  therein  pending  between  William  Kincaid, 
executor,  and  Sarah  McNew,  executrix,  of  the  estate  of  Wm. 
McNew,  deceased,  and  James  Smith  was  referred  to  us  to  be 
arbitrated  and  decided,  and  in  compliance  with  said  order,  and 
at  the  request  of  the  said  parties,  we  have  met  at  the  house  of 
Robert  Lindsay  on  the  27th  day  of  August,  1841,  to  perform 
the  duties  assigned  us,  and  the  matter  was  continued  from  day 
to  day  to  enable  the  parties  to  make  further  proof,  and  after 
hearing  the  allegations  and  propf  of  the  parties,  both  being  pre- 
sent, and  fully  considering,  and  from  the  best  understanding  of 
the  proof^  papers  and  matters  before  us,  that  we  can  get,  we 
do  decide  and  award,  that  James  Smith  recover  of  the  said 
William  Kincaid,  executor,  and  Sarah  McNew,  executrix,  of 
the  estate  of  Wm.  McNew,  deceased,  one  hundred  and  fifty 
dollars  and  all  the  costs  accruing,  except  the  payment  to  the 
arbitrators  for  their  services,  which  shall  be  equiaJly  divided  be- 
tween the  parties;"  and  thereupon  the  Circuit  Court  gave  judge- 
ment, that  certain  exceptions  filed  by  the  plaintiffs  be  over- 
ruled; that  the  Award  be  in  all  things  confirmedt  and  that  the 
defendant  recover  of  the  plaintiffs  the  said  sua)  of  one  hundred 
and  fifty  dollars,  to  be  levied,  &c.,.and  the  costs  in  this  behalf 
expended.    From  this  judgment  the  plaintiflb  have  appealed 
in  error  to  this  court.    This  award,  as  is  seen  above,  resulted 
from  a  rule  of  reference  made  in  a  cause  pending  in  court.    The 
question  involved  in  that  suit  was,  how  much  the  plaintiffs 
were  entitled  to  recover,  or  whether  any  thingf    On  the  one 
band,  the  plaintiffs  affirmed,  that  they  were  entitled  to  recover 
damages  from  the  defendant,  for  the  non-performance  of  pro- 
mises made  to  their  testator;  on  the  other  hand,  the  defendant 
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alledges  that  the  pkuntiffs  were  not  entitled  to  recover  any  thing 
against  him,  because  he  had  not  promised  at  all;  had  not  pro- 
mised within  three  years,  or,  if  he  had,  that  testator  was  in- 
debted to  him,  and  of  that  debt  he  was  willing  to  set-off  so 
much  as  would  satisfy  the  damages  claimed  by  the  plaintiffs: 
upon  the  whole,  on  these  several  grounds,  that  the  plaintiffs 
were  not  entitled  to  recover  any  thing  whatever  against  him. 
He,  himself,  was  not  inform  or  in  substance  the  dmandant  of  any 
thing.  His  legal  attitude  was  strictly  defensive.  And  by  no 
possibility  could  the  court  and  jury  have  done  more  for  him 
than  to  have  repelled  the  claim  of  the  plaintiff*  Such  was  the 
suit  referred  to  the  arbitrators;  such  the  rights  and  relations  of 
the  parties  in  that  suit.  With  what  power  were  the  arbitrators 
clothed,  we  do  not  say,  by  the  submission  of  the- parties,  or  by 
their  conduct  before  them,  but  by  the  rule  of  the  court?  They 
were  clothed  with  power  to  determine,  not  upon  all  matters  of 
controversy  between  the  parties,  but  upon  the  matter  of  contro- 
versy involved  in  the  suit.  It  was  their  award  as  to  thatj  which, 
by  the  rule  of  the  court,  was  to  become  the  jud^ent  of  the 
court.  This  was  the  extent  and  limit  of  their  commission  from 
the  court.  The  parties,  themselves,  may  have  given  them  a 
broader  commission,  and  fuller  powers,  by  their  submission, 
embracing  claims  and  rights  not  involved  in,  or  legally  capable 
of  being  determined  by  the  decision  of  the  pending  suit.  If  so, 
their  award  might  be  very  proper,  and  altogether  valid  as  to  such 
other  claims  and  rights,  but  could  not  as  to  them,  become  the 
■  judgment  of  the  court,  because  not  by  the  court  referred  to  the 
arbitrators,  and  because  not  involved  in  that  with  which  alone 
the  court  had  to  do,  the  matter  of  controversy  in  the  pending 
suit.  This  seems  to  us  clear  upon  principle,  and  no  authority 
to  controvert  it  has  been  produced.  The  judgment,  therefore, 
for  the  one  hundred  and  fifty  dollars,  in  favor  of  the  defendant, 
was  erroneous,  and  must  be  reversed. 

But  what  should  have  been  the  judgment  of  the  court?  The 
award,  that  defendant  should  recover  $150  and. the  costs,  de- 
termines the  whole  matter  in  controversy  and  more;  and  is,  at 
least,  in  substance  and  legal  effect,  equivalent  to  saying,  we 

find  the  plaintiffs  are  not  entitled  to  recover  any  thing  whatever 
20 
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from  the  defendant,  but  the  defendant  is  entitled  to  recover  his 
costs  from  the  plaintiffs,  which  would  justify  the  judgment  that 
the  plaintiffs  take  nothing  by  their  suit,  and  that  the  defendant 
go  hence  without  day,  and  recover  his  costs.  This  judgment 
we  accordingly  give. 


IvBY  vs.  HoDOBS,  adtnW. 

1.  The  9th  section  of  the  6th  articlo  of  the  conttitation  provides,  that  judges  **shell  not 
charge  the  jary  with  respect  to  matters  of  fact,  but  may  state  the  testintony."  Held, 
that  this  clause  vests  in  the  judges  a  legal  discretion  to  state  the  testimony  or  not,  as 
the  cireaeutances  may  reqnire.  The  mere  refusal  to  state  the  facts  sworn  to  by  the 
diffsient  witnesses,  is  not  ip»ofact9  error. 

2.  Where  the  testimony  is  conflicting  and  difficult  of  recollection  and  comprehension* 
and  a  controveray  arlMi  as  to  the  statements  of  the  witnesses,  it  is  the  doty  of  the  conrf 
to  recall  the  witnesses  or  state  their  te^thnony;  and  a  refusal  to  do  so,  where  lajory 
did  or  might  be  necessarily  supposed  to  arise  from  the  non-exercise  of  the  power,  it  it 

error,  for  which  the  judgment  should  be  reversed. 

3.  The  jodge  has  no  right  to  declare  what  is  proved,  but  simply  to  state  what  is 
sworn  to.    The  truth  of  the  statements  of  witnesses,  and  thededuclioos  to  be  drawn 

therefrom,  must  be  left  to  the  jury. 

Assumpsit  by  Hodges  against  Ivey,  in  the  Circuit  Court  of 
Oraingen  Plea,  non-assumpsit.  An  issue  on  this  plea  was 
submitted  to  a  jury  at  the  August  term,  1842,  Luckey,  Judgef, 
presiding.  Judgment  was  rendered  in  favor  of  the  plaintiff*  for 
the  sum  of  one  hundred  and  twelve  dollars,  from  which  the  de* 
fendant  appealed.  All  the  material  facts  are  stated  in  the 
opinion  of  the  court. 

J.  Ak  McKinneyj  for  plaintiff*  in  error. 

J*.  Cachet  for  defendant  in  error. 

TuRLBT,  J.  delivered  the  opinion  of  the  court 

This  case,  in  most  of  its  features,  is  identical  with  that  of  Noe 
vs.  Hodgesy  adm^r.  determined  at  the  last  term  of  this  court;  and 
it  is  therefore  governed  by  the  principles  therein  laid  down.* 

«See  3  Humphreys,  169. 
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The  charge  of  the  court  upon  all  the  points  arising,  is  in  con- 
formi^  with  that  decision;  the  verdict  is  supported  by  the  proof» 
and  the  judgment  correctly  given. 

But  it  is  said  that  there  is  error  in  (his,  that  the  Circuit  Judge 
was  requested  to  state  the  evidence  to  the  juiy  and  declined 
doing  so,  for  which  the  judgment  should  be  reversed. 

The  bill  of  exceptions  does  not  show  that  there  was  any  con- 
troversy as  to  what  the  proof  was,  or  any  necessity  for  a  recapit- 
ulation of  it  by  the  court  to  the  juiy ;  but  just  says,  in  so  many 
words,  '^Defendant's  counsel  requested  die  court  to  state  the 
evidence  to  the  jury,  which  the  court  refused  to  do."  There  is 
nothing  from  which  it  can  be  inferred,  that  any  iojuiy  was  sus- 
tained on  the  part  of  the  defendant  by  this  refusal;  and  the  ab- 
stract question  for  our  determination  is,  whether  a  refusal  of  the 
court  to  state  the  testimony  upon  request,  is  in  aU  cases  ipso  facto 
error,  for  which  a  cause  must  be  reversed. 

The  9th  section  of  the  6th  article  of  our  constitution  provides, 
that  **  Judges  shall  not  charge  juries  with  respect  to  matters  of 
fact,  but  may  state  the  testimony  and  declare  the  law."  This 
provision  arose  out  of  the  jealousy  with  which  our  ancestors  al- 
always  looked  upon  any  attempt  on  the  part  of  the  courts  to  in- 
terfere with  the  peculiar  province  of  the  jury,  the  right  to  deter- 
mine what  facts  are  proved  in  a  cause,  and  to  put  a  stop  to  the 
practice  of  summing  up,  as  it  was  and  is  yet  practiced  in  the 
courts  of  Oreat  Britain  and  in  all  probability  in  the  colonies  be- 
fore the  revolution;  and  which  consists  in  telling  the  juiy  not 
what  was  deposed  to,  but  what  was  proved.  This  the  framers 
of  our  constitution  considered  a  dangerous  infraction  of  the  trial 
by  jury,  and  have  prohibited  it  by  express  terms.  ** Judges  shall 
not  charge  with  respect  to  matters  of  fact,"  that  is,  shall  not 
state  to  the  jury  what  facts  are  proved;  to  do  so  is  error,  for 
.  which  a  case  must  always  be  reversed.  But  not  being  dis- 
posed to  withhold  from  the  jury  any  proper  aid  which  the  judges 
may  be  enabled  to  render  them  in  their  investigation,  they  have 
provided  that  they  may  state  the  testimony;  that  is,  may,  for 
the  purpose  of  refreshing  the  meniory  of  the  jury,  inform  them 
what  facts  the  different  witnesses  have  deposed  to,  leaving 
them  to  judge  of  the  truth  thereof,  and  to  draw  their  deductions 
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therefrom.  It  will  be  observed,  that  the  prohibition  is  direct 
and  positive,  "shall  not,"  the  power  permissive  "may  state." 
The  use  of  the  words  shall  and  may  in  this  juxtaposition  cannot 
be  supposed  to  have  been  .accidental:  if  the  intention  had  been 
to  make  an  exercise  of  the  power  granted  as  positive  as  the  pro- 
hibition, the  word  "shall"  would  have  been  used  in  both  instan- 
ces, viz.  "shall  not  charge  with  respect  to  matters  of  fact,  but 
shall  state  the  testimony  and  declare  the  law."  The  use  of  the 
word  "may,"  then,  cannot  in  this  clause  be  considered  as  sy- 
nonymous with  the  word  "shall,"  but  leaves  it  discretionary 
with  the  court  to  state  the  testimony  or  not,  according  to  the 
exigency  of  the  case.  If  the  testimony  be  of  a  complicated 
character,  difficult  of  recollection  and  comprehension,  and  there 
be  a  controversy  between  the  parties  litigant  as  to  what  facts 
are  deposed  to,  it  would  be  the  duty  of  the  court  either  to  state 
the  testimony  or  recall  the  witness  upon  the  controverted  points 
for  explanation;  but  when  there  is  no  dispute  relative  to  the 
facts  deposed  to,  and  the  testimony  is  not  complicated  or  diffi- 
cult of  recollection,  the  court  in  its  discretion  may  decline  ex- 
ercising the  power  given  it,  without  committing  error.  This  is 
a  legal  discretion,  and  the  refusal  to  exercise  it  is  not  error,  un- 
less it  can  be  shown  that  injury  did  or  might  necessarily  be  sup- 
posed to  have  arisen  from  this  refusal.  But  it  is  argued,  that 
the  word  "may"  is  applicable  to  both  the  powers  given  to  the 
judges  by  this  clause  of  the  constitution,  viz.  "may  state  the 
testimony"  and  "may  declare  the  law;"  and  it  is  assumed  that 
a  refusal  to  charge  the  law  is  ipso  facto  error,  and  therefore  a 
refusal  to  state  the  testimony  is  also  ipso  facto  error.  We  do 
not  think  the  premises  upon  which  this  argument  rests  are  cor- 
'  rect,  that  a  refusal  to  charge  the  law  is  of  necessity,  in  all  cases, 
cause  for  a  reversal;  for  if  there  be  no  disputed  principle  of  law, 
the  court  need  not  charge  upon  the  law.  So  as  to  the  testimo- 
ny; if  there  is  no  dispute  as  to  what  is  deposed  to,  the  court 
need  not  state  the  proof,  and  this  because  no  injury  can  arise 
from  not  exercising  the  power.  The  judgment  of  the  Circuit 
Court  is  therefore  affirmed. 
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The  Statb  vs.  Nashville  University  et  als. 

1.  The  legtslatare  hare  the  constitutional  power  to  exclude  corporations  from  becoming 
purchasers  of  the  public  domain. 

2.  The  Nashville  University  by  its  charter  is  empowered  'Mo  have,  receive  and  enjoy 
lands,  tenements,  &c.  The  act  entitled '^An  act  to  dispose  of  the  lands  in  theOcoee 
District***  (1837 >8,  ch.  2,  sec.  2,)  after  the  expiration  of  a  given  time  during  which 
occupants  had  a  preference  right  of  entry,  subjected  the  lapd  to  entry  by  *'any  person 
or  persons  wishing  to  make  the  same.  The  Nashville  University  entered  lands  in  the 
Ocoee  District.  Held,  that  the  word  "person**  embraced  corporations;  and  the  Nash- 
ville University,  having  the  power  to  **have,  receive  and  enjoy  lands/*  had  the  right 
to  enter  lands  in  the  Ocoee  District. 

3.  The  Nashville  University  having  the  right  to.enter  lands  as  natural  persons*  and  also 
having  the  right  to  the  proceeds  of  the  sale  of  two  half  townships^  the  entry  taker 
permitted  the  University  to  enter  the  said  land  without  the  payment  of  the  money 
required  by  law  from  other  enter^rs,  the  University  giving  its  receipt  to  the  State  for 
so-mach  money,  as  the  proceeds  of  the  sale  of  said  land:  Held,  that  the  entries  and 
grants  thereupon  were  legal  and  valid  against  the  State. 

The  General  Assembly  of  the  State,  on  the  4th  day  of  Feb- 
ruary, 1842,  adopted  the  following  resolution,  to  wit: 

"  Resolved  by  the  General  Assembly  of  the  State  of  Tennessee^ 
That  the  Attorney  General  of  this  State  is  hereby  directed  to 
file  a  bill  in  chancery  against  the  East  Tennessee  College,  Nash- 
ville University,  and  against  the  Hon.  Luke  Lea,  calling  on 
said  College  and  University  to  appear  and  answer  why  the 
grant  of  the  State  to  them  of  certain  lands  in  the  Ocoee  Dis- 
trict, should  not  be  avoided,  set  aside,  and  cancelled;  and  call- 
ing on  the  Hon.  Luke  Lea  to  appear  and  answer  why  all  title 
acquired  by  him  in  said  lands,  in  virtue  of  a  purchase  made 
from  s£dd  institutions,  should  not  be  divested  out  of  him,  and  his 
deed  to  the  same  cancelled;  or  said  Attorney  may,  for  the  pur- 
pose above,  sue  out  process  of  scire  facias^  or  any  other  process 
necessary  in  law  or  equity,  for  the  purposes  above  stated." 

In  conformity  to  this  resolution,  the  Attorney  General  for  the 
State  filed  the  following  bill  against  the  Nashville  University 
and  East  .Tennessee  College,  in  the  Chancery  Court  at  Cleve- 
land, in  the  county  of  Bradley: 

"The  Attorney  General  of  the  State  of  Tennessee,  on  behalf 
of  the  State,  informs  the  Chancellor  sitting  in  equity  at  Cleve- 
land, that  there  is  a  corporation  in  existence,  chartered  by  the 
legislature  of  the  State  of  Tennessee,  for  the  promotion  of  learn- 
ing, called  the  NashviUe  University,  located  at  Nashville,  of 
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which  P.  Lindsley  is  president,  A.  V.  S.  Lindsley  is  secretary, 
and  the  following  gentlemen  are  trustees,"  &c.  &c. 

"The  Attorney  General  further  informs  the  Court,  that  there 
is  in  existence,  a  corporation  chartered  by  the  legislature  of  this 
State,  for  the  promotion  of  learning,  called  the  East  Tennessee 
College,  located  at  Knoxville,  of  which  Joseph  Estabrook  is  the 
president,  D.  A.  Deaderick  is  secretary,  and  the  following  gen- 
tlemen are  trustees,  to  wit,"  &c. 

"The  Attorney  General  further  informs  the  Court,  that  on  the 
third  day  of  August,  1839,  the  trustees  of  the  Nashville  Univer- 
sity and  the  College  of  East  Tennessee  made  joint  entries  of 
12320  acres  of  land  Ijring  in  the  Ocoee  District,  in  the  county 
of  Bradley,  a  portion  thereof  lying  in  the  first  township,  first 
range  west  of  the  basis  line  of  said  district,  another  portion  in 
the  second  township,  and  range  one  west  of  the  basis  line  in 
said  district,  and  one  quarter  section  in  the  third  township  and 
first  range  west  of  the  basis  line  in  said  district,  and  for  a  more 
exact  description  of  the  land  entered  he  refers  to  exhibit  A. 

"He  further  informs  the  Court,  that  Luke  Lea  was  the  entry 
taker  for  the  Ocoee  District  at  the  time  the  entries  aforesaid 
were  made,  and  that  locations  for  said  land  were  tendered  to 
said  Lea  by  said  corporations  and  by  thern  secured  on  the  3d 
day  of  August,  1839,  when  said  lands  were  subject  to  entry  by 
natural  persons  at  $5  per  acre  and  no  less;  and  that  by  combi- 
nation and  confederacy  between  themselves  and  said  Lea,  the 
locations  for  said  land  were  tendered  and  received  and  laid 
down  on  the  general  plan  of  the  Ocoee  District,  without  the 
payment  of  $5  per  acre,  as  required  by  law,  or  any  part  thereof. 

"The  Attorney  General  charges  that  the  possession  and  own- 
ership of  such  a  body  of  wild  uncultivated  land  was  wholly 
imnecessary  for  the  purposes  for  which  said  corporations  were 
created,  and  that  said  corporations  had  no  power  to  enter  such 
land,  and  the  entry  taker  had  no  power  to  issue  certificates  of 
entry  therefor,  with  or  without  the  payment  of  the  money  re- 
quired to  be  paid  by  the  law  regulating  the  sales  of  land  in  the 
Ocoee  District. 

"The  Attorney  General  further  charges,  that  the  legislature 
of  the  State,  by  an  act  passed  on  the  20th  day  of  January,  1838, 
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authorized  the  entry  taker,  before  the  first  Monday  in  Novcm^ 
4)er,  1838,  to  designate  upon  the  plan  of  said  district,  the  two 
halftownshipsof  land  which  had  been  reserved  by  law  for  the 
use  of  colleges  and  academies,  and  that  in  the  designation  the 
entiy  taker  should  be  guided  by  the  locations  of  the  corpora- 
tions aforesaid;  that  the  entry  taker  (Lea)  guided  by  the  trustees 
aforesaid  designated  two  half  townships  of  which  the  12320 
acres  was  a  part.  This  act  further  provides,  that  these  two 
half  townships  should  be  disposed  of  as  the  other  lands  in  the 
Ocoee  District  are  directed  to  be  disposed  of,  and  that  the  pro- 
coeds  arising  therefrom  should  be  paid  over  in  equal  portions 
to  the  trustees  of  East  Tennessee  College  and  Nashville  Uni- 
versity, provided  said  trustees  would  agree  to  receive  such  pro- 
ceeds in  foil  satisfaction  of  all  claims  which  they  had  against 
the  State  or  the  citizens  residing  south  of  the  French  Broad  and 
Holston  rivers. 

"The  Attorney  Greperal  charges,  that  the  trustees  of  said  cor- 
porations did  agree  to  receive  the  proceeds  of  the  sales  of  said 
two  half  tovimships  in  foU  discharge  of  the  above  which  they 
held  as  aforesaid;  that  a  part  of  said  half  townships  were  sold 
oat  under  the  general  law  at  $7  50  per  acre  and  the  proceeds 
of  such  sale  received  by  the  trustees  under  the  said  act,  and  in 
acceptance  of  the  terms  thereof;  and  so  the  Attorney  General 
declares  that  the  corporations  were  estopped,  and  barred  from 
the  entry  of  the  balance  of  said  lands,  if  they  had  the  power 
previously  to  do  so. 

"The  Attorney  General  further  charges,  that  the  trustees 
have  obtained  grants  from  the  State  for  the  land  so  entered,  and 
that  on  the  16th  day  of  April,  1840,  sold  and  conveyed  the 
same  to  the  aforesaid  Luke  Lea  for  the  price  of  seventy-five 
cents  per  acre. 

"The  Attorney  General  charges,  that  said  entries  were  ille- 
gally and  wrongfully  made,  recorded  and  laid  down  on  the  gen- 
eral plan  of  said  district,  and  that  grants  of  the  State  for  the 
said  land  have  wrongfolly  and  illegally  issued. 

"The  Attorney  General  prays  that  the  corporations  and  Lea 
be  made  defendants,  and  Aat  the  grants  be  vacated  and  de- 
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dared  void,  and  such  other  relief  as  the  premises  now  or  heie- 
after  disclosed  may  authorize,  be  granted." 

The  defendants  demurred  to  the  bill,  and  the  demurrer  was 
argued  before  Chancellor  Williams,  at  the  September  term, 
1842.  He  sustained  it,  and  dismissed  the  bill.  The  Attorney 
General,  on  behalf  of  the  State,  appealed. 

Attorney  Qeneral  and  RawleSf  for  the  State. 

Jamigm^  for  the  defendants. 

Green,  J.  delivered  the  opinion  of  the  court. 

This  bill  was  filed  by  the  State  to  repeal  certain  grants  which 
have  b^en  issued  to  the  Universities  for  lands  in  the  Ocoee  Di^ 
trict,  which  lands  were  entered  by  the  defendants  under  the  law 
opening  the  entry  taker's  oflGice  in  that  District. 

The  act  of  1837-8,  ch.  2,  sec.  6,  provided,  that  the  entry  ta- 
ker's oflSce  should  be  opened  on  the  first  Monday  of  November, 
1838,  for  the  reception  of  entries  by  "all  and  every  person  or 
persons,  except  natives  of  the  Cherokee  nation  of  Indians,  who 
was  or  were  in  the  actual  possession  of  and  residing  upon  any 
piece  of  vacant  and  unappropriated  land  in  said  district,  at  the 
time  of  the  passage  of"  said  "act,  or  his  or  their  rightful  assigaee 
or  assignees,"  should,  "for  the  space  of  three  months  after  the 
opening  of  isaid  office,  be  entitled  to  a  preference  or  priority  of 
entry,  for  one  hundred  and  sixty  acres  of  land,  so  as  to  inclnde 
his,  her  or  their  improvement  and  dwelling  house,"  &c.  for  which 
they  should  pay  seven  dollars  and  fifty  cents  per  acre.  After 
the  expiration  of  the  aforesaid  term  of  three  months,  all  the  va- 
cant lands  were  to  be  subject,  for  the  space  of  two  months,  "to 
the  entry  of  aU  and  every  person  or  persona  wishing  to  make  the 
same,"  at  the  same  rate  of  seven  dollars  and  fifty  cents  per  acre. 
After  the  expiration  of  the  said  two  months,  occupants  were  to 
be  again  entitled*  to  a  preference  of  entry  for  another  term  of 
two  months,  at  five  dollars  per  acre.  And  after  the  expiration 
of  said  last  term  of  two  months,  all  the  unappropriated  land  was 
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to  be  subject  for  the  space  of  two  months  to  the  entry  of  "all 
persons  who'*  might  "choose  to  enter  the  same,'*  at  the  said 
price  of  five  dollars  per  acre.  After  the  expiration  of  said  two 
months,  the  price  was  to  be  graduated  in  the  same  way  every 
two  months,  firsi;  in  favor  of  occopants,  and  then  subject  to  the 
appropriation  of  the  general  enterer;  reducing  the  price,  first  to 
two  dollars,  then  to  one,  then  to  fifty  cents,  then  to  twenty^five 
cents,  then  to  twelve  and  one  hsdf  cents,  and  lastly  to  one  cent 
per  acre« 

The  act  of  1887^,  ch.  196,  dec.  1,  directed  the  entry  taker 
of  the  Ocoee  Districty  before  the  time  of  opening  the  office  should 
arrive,  to  select  and  designate  upon  the  plan  of  the  district,  the 
two  half  townships  of  land,  which  had  been  reserved  by  law 
for  the  use  of  colleges  and  academies;  and  declared  that  tbe 
money  arising  upon  the  entry  of  said  land  should  be  paid  over 
to  the  trustees  of  East  Tenneesee  College  and  Nashville  Univer- 
sity, in  equal  proportions,  upon  their  agreeing  to  receive  the 
same  in  fiill  satisfaction  of  all  claims  which  they  had  against 
the  State,  or  tbe  citizens  south  of  French  Broad  and  Holston 
rivers. 

The  bill  alledges,  that  the  trustees  of  tbe  Colleges  did  agree 
to  receive  the  proceeds  of  the  said  lands  in  lieu  of  the  claim 
they  had  upon  the  people  south  of  French  Broad  and  Holston; 
and  that  certificates  of  release  had  been  filed*  as  the  acts  of  1829 
and  18S6  provide.  It  alledges  that  two  half  townships  were 
designated  .for  the  colleges  by  the  entry  taker;  and  that  when 
the  office  opened,  a  part  of  the  land  contained  in  them  was  sold 
at  seven  dollars  and  fifty  cents  per  acre,  and  the  proceeds  of 
such  sales  were  paid  over  to  the  trustees  of  the  colleges;  and 
that  when  the  time  arrived  that  said  lands  were  subject  to  be 
appropriated  by  general  enterers  at  five  dollars  per  acre,  the 
trustees  of  East  Tennessee  College  and  Nashville  University 
tendered  locations  of  all  the  remainder  of  the  said  two  half 
townships  of  land,  amounting  to  twelve  thousand  three  hundred 
and  twenty  acres,  at  the  said  price  of  five  dollars  per  acre,  and 
that  the  entry  taker  received  the  same,  althoagh  no  money  was 
actually  paid,  as  the  law  required.  Grants  have  issued  to  the 
corporfttions  aforesaid,  for  all  the  siaid  lands,  and  tbe  colleges 
21 
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have  sold  the  same  to  Luke  Lea,  the  entry  taker,  for  the  price 
of  seventy-five  cents  per  acre.  The  bill  insists  that  the  entries 
aforesaid  were  illegally  made,  and  that  the  grants  illegally  is- 
sued; and  prays  that  the  same  may  be  declared  null  and  void, 
and  that  the  conveyance  of  the  colleges  to  Luke  Lea  be  declar- 
ed void. 

To  this  bill  there  is  a  demurrer.  The  questions  now  raised 
and  debated  by  the  Attorney  General,  are,  first,  whether  by  the 
terms  of  the  law  opening  the  land  office  for  the  reception  of  en- 
tries, corporations  are  not  excluded;  and,  second,  whether  the 
nonpayment  of  the  price  of  the  land  in  cash,  at  the  time  the  en- 
tries were  made,  does  not  make  void  the  entries,  and  the  grants 
issued  thereon.  Both  of  these  questions  are  necessarily  involv- 
ed and  decided  by  this  court,  in  the  case  of  Everette  vs.  Lea. 
In  that  ca8e,Leabrought  an  action  of  ejectment  again$t  Everette, 
who  was  in  possession  of  a  quarter  section  of  the  IcukI  entered 
by  the  colleges  and  sold  to  Lea:  Everette  was  in  possession  of 
the  said  land  at  the  passage  of  the  act  to  dispose  of  the  lands 
in  the  Ocoee  District,  passed  the  29th  of  November,  1837,  and 
was  consequently  entitled  to  a  preference  of  entry  according  to 
the  terms  of  that  act;  but  he  had  not  entered  the  land  at  seven 
dollars  and  fifty  cents  per  acre,  nor  had  he  attempted  to  enter 
it  at  five  dollars  per  acre,  untU  after  the  time,  within  which 
occupants  had  the  preference,. expired.  AU  the  facts  which  are 
set  forth  in  this  bill  were  stated  in  the  agreed  case  of  Everette  vs. 
Leo,  and  consequently  the  questions  now  before  the.  court  were 
determined  in  that  case.  In  that  case  this  court,  said,  in  the 
opinion  delivered  by  Turley,  Judge:  "Now  the  question  for  the 
consideration  of  the  court,  is,  are  the  grants  issued  by  the  State 
of  Tennessee  to  the  Nashville  University  and  East  Tennessee 
College  void,  so  as  to  pass,  no  title  under  which  the  lessor  of  the 
plaintiff  can  maintain  this  action?  The  solution  of  this  question 
depends  upon  the  construction  of  the  statutes  by  which  these 
universities  were  incorporated,  as  to  the  power  granted  them 
of  acquiring  and  holding  real  estate. 

"By  the  act  of  1806,  ch.  7,  sec.  2,  the  Nashville  University  is 
empowered  .to  have,  receive  and  enjoy  lands,  tenements  and 
hereditaments,  of  every  kind  or  value,  in  fee,  or  for  life,  or  years.^ 
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"By  the  act  of  1807,  ch.  64,  sec,  1,  tlie  East  Tennessee  Col- 
lege is  empowered  to  purchase,  receive,  and  hold  to  them  and 
their  successors,  forever,  or  for  any  life  estate,  any  lands  or 
tenements,  which  shall  be  given,  granted,  or  devised  to  or  pur- 
chased by  it  Under  the  provisions  of  these  two  statutes,  no 
one  can  doubt  that  full  and  ample  authority  is  conferred  upon 
these  universities  to  acquire  and  hold,  in  their  corporate  capacity, 
real  estate,  by  gift  or  purchase,  in  as  ample  a  manner  as  indi- 
viduals might  or  could  under  the  law.  This  proposition  is  so 
self^vident,  that  argument  or  illustration  cannot  make  it  plain- 
er. If  these  universities  might  acquire  and  hold  lands  from 
private  individuals,  by  gift,  devise  or  purchase,  is  there  legal 
ground  for  saying  that  th^  may  not  from  a  State?  None  what- 
ever that  we  can  see. 

"By  the  act  of  1887,  ch.  2,  the  State  of  Tennessee  offered  the 
lands  in  the  Ocoee  District  for  sale,  under  the  rules  and  restric- 
tions therein  contained.  Under  its  provisions,  the  lands  in  con- 
troversy were  entered  by  the  Nashville  University  and  East  Ten- 
nessee College,  and  grants  have  been  issued  to  them.  But  it  is 
said,  that  they  had  no  right  to  enter  these  particular  lands,  be- 
cause they  are  a  portion  of  the  two  half  townships  directed  to 
be  set  apart  in  the  Ocoee  District,  by  act  of  1838,  ch.  196,  for 
the  Nashville  University  and  East  Tennessee  College,  the  pro- 
ceeds of  which  were  to  be  equally  divided  between  them,  the 
lands  being  to  be  disposedof  under  the  provisions  of  the  statute 
regulating  the  disposition  of  the  lands  in  the  Ocoee  District 
That  is,  that  inasmuch  as  the  proceeds  are  directed  to  be  divid- 
ed, no  right  to  enter  tb^e  lands  could  exist  in  the  universities, 
because  the  two  rights  are  inconsistent  The  result  of  this  argu- 
ment is,  that  the  universities  are  prevented  from  entering  these 
particular  lands  by  an  implied  prohibition.  It  is  contended  on 
the  part  of  the  universities,  that  the  legislature  had  no  power  to 
prohibit  them  from  entering  these  or  any  other  lands  in  the 
State  subject  to  entry,  because  it  would  be  a  violation  of  their 
corporate  privilege.  We  are  not  prepared  to  go  this  length,  for 
though  we'  concede  that  the  legislature  has  no  constitutional 
power  to  infringe  upon  the  rights  granted  by  the  charters  of. 
incorporation,  one  of  which  is  to  acquire  and  hold  lands  and  ten- 
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emenls  by  gift  or  purchase,  yet  we  do  not  see  but  that  the  State 
in  o&ring  its  public  domain  for  sale,  mayf  by  express  provi- 
sion, exclude  corporations  from  becoming  purchasers  thereof, 
if  in  their  opinion  the  public  good  requires  it,  as  they  may  an 
individual,  who  is  already  the  owner  of  land  or  lands,  or  joint 
stock  companies.  The  legislature  being  the  guardian  of  the 
republic  have  this  power,  to  prevent  a  monopoly  of  the  public 
lands  and  a  perpetuity  of  title.  But  the  question  here  is,  has 
the  legislature  created  this  prohibition  as  to  the  universities? 
We  think  not.  That  it  is  not  express  is  self-evident  And  the 
direction,  that  the  proceeds  of  the  sales  of  the  lands,  specified 
in  the  act  of  J  838,  shall  be  divided  between  them,  does  not,  as 
we  conceive,  by  any  possible  rule  of  construction,  amount  to 
such  prohibition  by  implication.  It  is  true,  that  inasmuch  as 
these  lands  were  to  be  disposed  of  by  the  provisions  of  the  act 
establishing  the  Ocoee  District,  the  universities  bad  no  direct 
interest  in  the  soil;  and,  therefore,  an  occupant  was  entitled  to 
a  preference  of  entry,  and  an  elder  entry  by  an  individual  would 
be  good  against  a  younger  entry  by  the  universities;  but  there 
is  no  controversy  with  occupants,  who  have  a  right  as  such  to 
contest  the  entries,  or  elder  enterers  at  the  time  these  entries 
were  made  by  the  universities.  The  land  wqb  then  vacant  and 
unappropriated,  and  there  were  no  occupant  preferences  to 
conflict  therewith.  The  objection,  that  the  money  price  was 
not  paid  by  the  universities  at  the  time  of  the  entry,  amounts 
to  nothing,  because,  first,  the  money  belonged  to  them;  and  if 
they  had  paid  it,  they  would  have  been  entitled  to  demand  it 
again  immediately  from  the  entry  taker:  and,  second,  because 
if  the  purchase  money  be  not  paid,  it  does  not  make  the  entry 
and  grant  void  ai  inilio^  and  is  a  thing  which  cannot  be  inquired 
into  in  a  controversy  between  the  grantee  and  a  third  person. 
It  is,  at  most,  a  neglect  of  duty  on  the  part  of  the  officer  of  gov- 
vernment,  for  which  he  is  personally  responsible;  and  so  far  as 
the  grantee  is  concerned,  can  only^amount  to  a  cause  for  a  re- 
peal of  the  grant  on  the  part  of  the  State  by  scire  facioit  or  in 
any  other  judicial  manner  that  may  be  prescribed  by  the  legis* 
lature." 

These  positions  have  been  combatted  by  the  Attorney  Gen* 
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eral  to  some  extent;  and  we  have  listened  patiently,  and 
weighed  deliberately  the  arguments  that  have  been  urged,  anx- 
louB  to  correct  any  error  into  which  we  may  have  fallen.  But 
after  the  most  mature  reflection  we  are  confirmed  in  the  views 
already  expressed  by  this  court« 

It  is  not  now  controverted,  but  that  these  corporations  are 
empowered  to  purchase  and  hold  lands  without  Umit,  by  their 
charters;  and  having  power  to  purchase  from  individuals,  it  is 
not  questioned  but  that  they  may  purchase  and  hold  lands  from 
the  State.  But  it  is  said»  die  State  had  a  right  to  refuse  to  sell 
to  them,  and  that  in  this  instance  the  office  was  opened  only  to 
natural  persons,  by  the  act  of  29th  November,  1837.  It  is  con- 
ceded, in  the  opinion  in  the  case  oiLtaU  leuee  vs.  EveretU^  that 
the  State  would  have  had  a  right  to  exclude  any  class  of  pm> 
chasers  the  legislature  might  have  chosen  to  designate,  so  that 
the  exception  should  have  the  character  of  a  general  law,  and, 
consequently,  corporations  might  have  been  excluded  from  the 
privil^ie  of  making  entries.  But  the  question  is,  does  the  act 
of  assembly  contain  any  such  exclusion?  It  is  not  pretended 
it  does  in  express  terms,  but  it  is  insisted  the  word  person  used 
in  the  act,  was  intended  to  apply  to  natural  persons  alone,  and 
that  corporate  bodies  are  excluded  by  implication.  Angell  &; 
Ames  on  Corporations,  p.  3,  adopt  the  language  of  Mr,  Kyd 
and  d'^fine  a  corporation  to  be  a  political  person,  capable,  like  a 
natural  person,  of  enjoying-a  variety  of  franchises.  Kyd  on  Cor- 
porations, p.  16.  The  language  of  the  act  opening  the  office 
for  entries  in  this  case  is:  *<and  after  the  expiration  of  the  said 
term  of  two  months  all  the  land  lying  in  said  district  remaining 
unappropriated  shall,  for  the  space  of  two  months,  be  subject 
to  general  appropriation  by  aU  perdon$  who  may  choose  to  enter 
the  same."  The  word  penans  could  not  have  been  used  in  a 
larger  sense,  by  any  phraseology  with  which  it  could  have  been 
connected.  If,  therefore,  there  is  nothing  in  any  other  part  of 
the  act  by  which  the  infeiUum  is  manifest  to  exclude  corpon^ 
tions,  they  are  certainly  included  in  the  word  pentm$  as  used. 
But  it  is  not  insisted  that  the  argument,  that  corporations  are 
excluded,  gains  any  strength  fix>m  a  reference  to  other  paits  of 
the  act:  it  assumed,  however,  that  although  corporations  are  po- 
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litical  persons,  and  are  included  in  all  legal  enactments  where 
duties  and  disabilities  are  imposed  upon  persons,  yet  they  should 
be  excluded  from  the  meaning  of  the  word  where  a  benefit  is 
to  be  obtained.  No  authority,  however,  has  been  produced, 
where  such  distinction  has  been  made  in  the  sense  of  the  word. 
The  words  ^ ^inhabitant j'*^  ^^jpersony^  or  ^^occupier  ofland^^^  all  in- 
clude corporations,  where  a  tax  is  levied,  a  highway  to  be  con- 
structed, a  bridge  to  be  built,  &c.  Angell  &  Ames  on  Corpo- 
rations, p.  257,  et  seq.  The  Supreme  Court  of  New-York  de- 
cided, that  under  the  act  for  the  assessment  and  collection  of 
taxes,  corporations  are  liable  to  be  taxed  for  the  property  owned 
by  them;  though  the  act  speaks  only  of  persons  liable  to  be  as- 
sessed, and  corporations  are  not  named.  15  John.  Rep.  782. 
Our  act  of  1794,  ch.  1,  that  authorizes  any  person  otpersons^  be- 
ihg  a  creditor,  to  take  out  an  attachment  against  an  absconding 
debtor,  was  held  by  this  court,  in  the  case  of  the  Bank  of  Alar 
bama  vs.  Berry,  2  Hum.  R.  443,  to  apply  to  corporations  that 
are  creditors,  and  so  we  understand  the  attachment  laws  to  have 
been  constantly  construed.  There  is  no  ground,  therefore,  in 
reason,  or  authority,  for  the  distinction  the  Attorney  General 
seeks  to  establish,  between  the  meaning  of  the  word  person,  as 
applied  to  corporations,  and  where  disabilities  and  duties  are 
imposed  on  the  one  hand,  and  where  benefits  are  conferred  on 
the  other;  and  unless  the  distinction  can  be  found  in  the  con- 
text, and  which  is  not  pretended  in  this  case,  it  does  not  exist 
at  all.  But  it  is  earnestly  insisted,  that  the  payment  of  the 
money  to  the  entry  taker  was  a  condition  precedent  to  the  entry, 
and  as  no  cash  was  actually  counted,  and  placed  in  the  hands 
of  the  entry  taker,  the  entry  and  grant  are  illegal  and  void.  In 
addition  to  what  is  said  in  Lea^s  lessee  vs.  Everette,  it  may  be  re- 
marked, that  as  by  the  law  the  universities  were  entitled  to  the 
proceeds  of  these  lands,  and  would  have  had  aright  to  demand 
the  money  the  moment  it  was  received  by  the  entry  taker,  it 
would  have  been  a  very  useless  thing  to  have  gone  through 
the  ceremony  of  this  double  payment*  If  a  natural  person  had 
been  so  situated  towards  the  State,  and  had  made  entries  as  these 
defendants  have  done,  it  would  hardly  have  been  conceived  by 
any  one,  that  the  failure  to  go  through  the  ceremony  of  paying 
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the  money  to  the  entry  taker,  that  it  might  be  immediately  paid 
back  to  the  enterer,  would  have  been  necessary.  The  State  is 
debtor  to  an  individual,  and  in  discharge  of  that  debt  enacts  a 
law,  that  the  entry  taker  shall  lay  off  a  section  of  land  for  his 
benefit,  and  whenever  it  shall  be  etitered,  shall  pay  him  the 
proceeds:  occupants  fail  to  enter  the  land  during  the  period  for 
which  they  have  a  preference;  and  so.  soon  as  it  is  subject  to  the 
general  enterer,  the  person  thus  entitled  to  the  proceeds  comes 
and  enters  the  land,  and  gives  his  receipt  to  the  entry  taker  for 
tbe  proceeds.  Here  all  that  the  law  required  should  be  done, 
was  in  substance  performed;  but  the  money  required  to  be  paid 
was  not  in  fact  counted  and  delivered  to  the  entry  taker.  It 
would  doubtlessly  be  thought  exceedingly  absurd,  in  such  a 
case,  to  hold  that  the  grant  which  afterwards  issued  was  illegal 
and  void.  And  yet  the  case  supposed  is  in  substance  the  case 
now  before  the  court.  Or,  take  the  case  of  an  entry  made  by 
any  person  whatever^  of  a  quarter  of  a  section,  and  the  omis^ 
sion  to  pay  the  money  to  the  entry  taker  until  after  the  entry 
^7as  made,  but  the  money  is  subsequently  paid,  and  the  grant 
Issues,  would  any  one,  for  a  moment,  suppose  that  the  State 
could  annul  and  make  void  the  grant,  as  having  illegally  issued? 
Surely  not  And  yet,  such  case  would  be  exposed  to  the  full 
force  of  the  argument  which  is  urged  ia  this  case:  for  the  argu- 
ment is,  that  tbe  money  must  be  paid  as  a  condition  precedent 
to  making  the  entry,  and  if  it  be  not  done,  the  entry  is  illegal, 
the  grant  is  illegal,  and  the  whole  proceedings  should  be  annul- 
led and  declared  void.  But  more  especially  do  we  reg^d  the 
ceremony  of  pay  merit  and  re-payment  as  immaterial,  when  the 
rights  of  the  parties  are  litigated  in  a  court  ol  chancery.  Equity 
looks  at  ihe  substance,  and  not  at  the  form  of  things.  The 
substance  of  the  thing  is,  that  the  party  entitled  should  receive 
the  proceeds  of  the  sale  of  the  land  on  the  one  part,  and  that 
those  who  were  entitled  to  acquire  lands  by  entiy  should  be 
clothed  with  the  legal  title  thereto.  This  has  been  done.  Had 
other  persons  made  the  entries,  the  State  would  have  been  pre- 
cisely in  the  same  situation  it  now  occupies  on  the  one  hand; 
and  the  colleges  having  received  the  proceeds,  would  have 
stood  as  they  now  do  on  the  other.    Upon  what  ground,  then. 
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is  a  court  of  equity  called  upon  to  annul  what  has  been  done, 
and  to  place  the  parties  in  statu  qw/f  So  far  as  the  parties  to 
this  suit  are  concerned,  things  have  resulted,  and  are,  in  sub- 
stance, precisely  as  they  would  have  been,  had  the  transaction 
assumed  the  form  for  which  the  Attorney  General  contends. 

But  it  is  argued  by  the  gentleman  associated  with  the  Attor- 
ney General  in  this  cause,  that  the  colleges,  having  elected  to 
take  the  proceeds  of  these  lands  according  to  the  offer  on  the 
part  of  the  State,  contained  in  the  act  of  the  26th  of  January, 
1838,  they  were  bound  by  this  election,  and  could  not,  after- 
wards, claim  the  lands  in  specie,  by  virtue  of  the  acts  of  1829 
and  1836.  The  correctness  of  this  proposition  is  not  contro- 
verted by  the  counsel  for  the  defendants.  But  it  does  not  af- 
fect the  questions  upon  which  the  case  depends. 

The  colleges  do  hot  seek  to  abandon  their  election,  and  to 
claim  the  lands  in  specie,  by  virtue  of  the  previous  act  of  as- 
sembly upon  the  subject.  On  the  contrary,  they  come  into  the 
market  as  other  general  enterers,  and  claim  the  right  as  ^^per* 
9on8j**  to  enter  and  obtain  grants  for  land,  as  natural  persons 
might  do.  Had  they  entered  lands,  to  the  proceeds  of  which 
they  were  not  entitled,  they  would  have  been  compelled  to  pay 
for  it,  as  other  enterers  were  required  to  do.  But  having  en- 
tered the  lands  that  were  laid  off  for  their  benefit,  and  to  the 
proceeds  of  which  they  were  entitled,  they  insist  that  the  for- 
mal payment  of  the  money  to  the  entry  taker,  and  the  receipt 
of  it  back  immediately,  was  not  essential  to  the  validity  of  their 
entries  and  grants;  and  that  they  are  entitled  to  the  lands,  not 
claiming  them  in  specie,  by  virtue  of  any  former  acts  of  assem- 
bly ,but  holding  them  as  general  enterers  under  the  law  to  dis- 
pose of  the  lands  in  the  Ocoee  District. 

We  think  there  is  no  just  objections  to  the  validity  of  their 
title,  and  affirm  the  decree  of  the  Chancery  Court. 
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Smith  vs.  Story. 

1.  An  aclion  on  the  case  lies  against  the  plaintiflTin  an  attachment  bill  for  the  wrongful 
saing  out  of  such  attachmeot,  and  the  defendant  in  the  attachment  bill  is  not  bound 
to  sne  in  the  first  instance  on  tk^  attachment  bond* 

2.  The  mere  failure  to  soccced  in  the  prosecution  of  an  attachment  bill  does  not  ptr  t«, 
pot  the  plaintiflTin  the  wrong,  and  subject  him  to  a  suit  for  damages  for  wrongfully 
suing  out  aach  attachment  For  the  groands  and  principles  n|K>o  which  damages  may 
be  recoreredi  resort  mnst  be  bad  to  the  common  law  action  for  malicious  prosecu- 
tions. 

This  is  an  action  io  the  case  instituted  by  Story  against 
Smith,  in  the  Circuit  Court  of  Cocke  county.  The  plaintiff  in 
his  declaration  averred,  that  the  defendant  wrongfully  and  op- 
pressively sued  out  an  attachment  in  equity  against  the  estate 
of  the  plaintiff,  charging  that  he  was  a  non-resident,  and  the 
said  attachment  was  levied  on  the  estate  of  plaintiff;  the  estate 
taken  out  of  his  possession,  whereby  he  is  damaged;  that  said 
attachment  bill  was  dismissed  in  the  Supreme  Court  at  Knox* 
ville  for  want  of  jurisdiction,  because  it  appeared  that  pledntiff 
was  a  resident  of  the  State  of  Tennessee,  and  that  plaintiff  was 
harassed  and  put  to  great  expense,  cost  and  trouble  in  defend- 
ing the  attachment  so  wrongfully  sued  out  and  prosecuted,  Sec* 

The  defendant  pleaded  not  guilty,  and  an  issue  joined  there- 
upon was  submitted  to  a  jury,  Anderson,  Judge,  presiding,  at 
the  March  term,  1843. 

It  appeared  that  Story  was  absent  about  two  years  from  the 
State;  that  he  had  purchased  lands  in  Georgia,  and  had  avowed 
his  intention  to  remove,  but  had  not  changed  his  domicil;  that 
Smith  had,  by  making  oath  that  Story  was  indebted  to  him  and 
a  non-resident,  obtained  an  attachment  against  his  estate, 
which  was  levied  on  it  and  a  slave  taken  out  of  his  possession; 
that  a  bond  with  sureties  was  given  to  pay  all  costs  in  case  of 
failure,  and  all  such  damages  as  may  be  awarded  against  him 
for  the  wrongfully  suing  out  said  attachment,  &c.;  that  this  at- 
tachment bill  was  finally  dismissed  in  the  Supreme  Court,  on 
the  ground  of  want  of  jurisdiction,  the  said  Story  being  a  resi- 
dent of  Tennessee. 

For  the  defendant  in  this  case  it  was  contended  in  argument, 
that  the  plaintiff's  action  was  misconceived,  and  that  his  reme- 
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dy,  if  any,  was  upon  the  bond  taken  upon  the  filing  of  said  bill 
and  the  issuance  of  said  attachment. 

It  was  further  insisted  for  the  defendant,  that  if  the  present 
action  could  be  maintained,  that  then  it  was  incumbent  on  the 
plaintiff  to  make  out,  as  required  in  an  action  at  common  law 
for  malicious  prosecution,  that  the  proceedings  on  said  bill  and 
attachment  were  false  and  unfounded;  that  they  were  instituted 
without  reasonable  or  probable  cause;  that  there  wm  malice  on 
the  part  of  the  complainant  in  instituting  the  same,  and  that  the 
injuries,  or  wrongful  acts  on  the  part  of  defendant,  alleged  in 
plaintiff's  declaration,  were  not  of  a  character  to  entitle  the 
plaintiff  to  recover  any  damages  in  this  action.  And  that  in 
other  respects  of  the  case  the  law  was  for  the  defendant;  and 
his  Honor  was  requested  so  to  instruct  the  jury.  But  he  refused 
to  do  so,  and  charged  the  jury,  that  it  was  indispensably  in- 
cumbent on  the  plaintiff  before  entitling  himself  to  any  right  of 
action  on  the  attachment  bond  above  referred  to,  to  bring  first 
an  <ictian  on  the  case  for  the  wrongful  suing  out  of  the  attach- 
ment in  order  to  ascertain  his  damages,  and  until  this  was  done 
he  could  maintain  no  action  on  said  bond.  And,  therefore, 
this  suit  was  well  brought,  and  was  the  appropriate  form  of  ac- 
tion in  said  case.  His  Honor  further  charged  the  jury,  that  the 
principles  above  contended  for  by  defendant's  counsel  in  re- 
ference to  the  falsehood  of  the  matter  in  the  former  suit,  want 
of  probable  cause,  malice  and  the  nature  of  the  damage  or  in- 
jury sustained,  applied  only  to  common  law  actions,  but  not  to 
this  action;  that  this  was  a  new  action  or  remedy,  prescribed 
by  our  own  attachment  laws,  to  which  these  common  law  prin- 
ciples did  not  apply;  that  the  legislature  intended  to  make  the 
simple  fact  of  the  wrongful  suing  out  of  the  attachment,  under 
any  circumstances  actionable.  And  if  the  defendant  in  said 
attachment,  had  not  in  point  of  law  and  fact  changed  his  domi- 
cil  at  the  time  of  the  issuance  of  said  attachment,  that  then,  in 
the  opinion  of  the  court,  the  attachmept  was  wrongfully  sued 
out,  and  the  plaintiff  would  be  entitled  to  recover  such  damages 
as,  under  all  circumstances,  the  jury  should  deem  proper,  re- 
gardless of  all  other  matters;  and  that  upon  all  the  facts,  it  was 
for  the  jury  to  determine  whether  or  not  the  defendant  had 
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changed  his  domicil  at  the  time  of  suing  out  said  attachment. 
The  jury  rendered  a  verdict  for  twenty  dollars  for  the  plain- 
tiff. The  defendant  moved  the  court  for  a  new  triaL  This 
motion  was  overruled  and  judgment  rendered,  and  defendant 
appealed. 

R.  X  McKinneyi  for  plaintiff  in  error. 

Peckj  for  defendant  in  error. 

Rbbse,  J.  delivered  the  opinion  of  the  court. 

The  plaintiff  ia  error  some  years  since  sued  out  an  attach- 
ment bill  against  the  defendant,  in  the  Chancery  Court  at  Dan- 
dridge,  as  a  non-resident  debtor;  in  the  trial  of  which  it  was 
determined  by  the  Supreme  Court,  at  this  place,  lor  the  rea- 
sons stated  in  the  report  of  the  case,  (1  Humphreys,)  that  the 
Court  of  Chancery  had  no  jurisdiction,  the  residence  and  dom- 
icil of  ihe  defendant,  upon  the  facts  proved  in  the  case,  being 
held  by  the  court  to  have  continued  in  Tennessee,  and  not  to 
have  been  tranferred  to  Georgia,  as  alledged  in  the  attachment 
bill. 

This  action  on  the  case  was  brought  by  Story  against  Smith, 
to  recover  damages  for  the  wrongful  suing  out  of  the  attach- 
ment and  costs  of  suit*  Upon  the  trial  of  the  cause  in  the  Cir- 
cuit Court,  two  questions  were  made  by  the  counsel  of  defend- 
ant. Smith,  upon  which  the  charge  of  the  court  was  requested. 

1st.  That  the  plaintiff's  action  was  misconceived,  and  that 
his  remedy,  if  any,  was  upon  the  bond  taken  on  the  filing  of 
the  bill  and  the  issuance  of  the  attachment. 

2d.  If  the  action  in  the  form  brought  could  be  maintained, 
that  then  it  was  incumbent  on  the  plaintiff  to  make  out,  as  re- 
quired in  an  action  at  common  law  for  malicious  prosecution, 
that  the  proceedings  in  said  bill  and  attachment  were  false  and 
unfounded;  that  they  were  instituted  without  reasonable  or  pro- 
bable cause;  thaHhere  was  malice  on  the  part  of  the  complain- 
ant in  instituting  the  same,  and  that  the  injuries  and  wrongful 
acts  alleged  in  the  declaration  were  not  of  a  character  to  enti-* 
tie  the  plaintiff  to  recover  damages  in  this  action. 
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Upon  the  first  point,  the  court  charged,  that  it  was  indispen- 
sably incumbent  on  the  plaintiff,  before  entitling  himself  to  any 
right  of  action  on  the  attachment  bond,  first  to  bring  an  action 
on  the  case  for  the  wrongful  suing  out  of  the  attachment,  in 
order  to  ascertain  his  damages;  and  on  the  second  point,  the 
court  charged,  that  falsehood  in  the  matter  of  the  former  suit, 
want  of  probable  cause,  malice,  and  the  nature  of  the  damages 
or  injury  sustained,  applied  only  to  common  law  actions,  but 
not  to  this  action;  that  this  was  a  mere  action  or  remedy  pre- 
scribed by  our  awn  attachment  law,  to  which  these  common 
law  principles  did  not  apply;  that  the  Legislature  intended  to 
make  the  simple  fact  of  the  wrongful  suing  out  of  the  attach- 
ment, under  any  circumstances,  actionable,  &c. 

As  to  the  first  point  we  do  not  think  there  is  any  error  in  the 
opinion  of  the  court,  of  which,  at  least,  the  plaintiff  in  error  can 
complain.  The  proposition  of  the  counsel,  that  in  every  case 
the  action  for  the  wrongful  suing  out  of  the  attachment  must  be 
brought  upon  the  bond,  is  certainly  too  broadly  laid  dowiv  The 
bond  is  given  to  secure  the  payment  of  the  costs  and  damages 
that  may  be  recovered  for  wrongfully  suing  out  the  process; 
that  recovery  need  not  be  in  the  first  instance  upon  the  bond. 
It  would  be  inconvenient,  to  say  the  least,  to  sue  the  principal 
and  surety  upon  the  bond  for  the  purpose  of  ascertaining  the 
damages  which  he  is  entitled  to  recover,  the  non-payment 
of  which  would  constitute  the  breach  of  the  bond  to  be  assigned 
in  such  actions.  On  the  other  hand,  the  bond  is  to  secure  costs 
as  well  as  damages  for  wrongfully  suing  out  the  process.  And 
we  are  not  prepared  to  say,  that  an  action  could  not  be  brought 
upon  the  bond  to  recover  both. 

The  second  point  involves  the  enquiry,  whether,  if  a  party, 
his  agent  or  attorney,  under  the  influence  of  the  strongest  pro- 
bable cause,  and  the  most  unquestionable  bonafidea^  shall  sue 
out  an  attachment,  at  law  or  equity,  and  shall  be  mistaken  on 
the  score,  either  of  defendant's  indebtedness,  or  of  his  conduct 
and  situation  entitling  the  plaintiff  to  the  process,  or  if  the  ma- 
gistrate or  clerk  shall  omit  to  pursue  the  form  of  law,  so  that 
the  process  be  quashed,  such  party  shall,  in  any  or  in  all  these 
cases,  be  held  liable  to  action,  and  be  subject  to  damages. 
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The  charge  of  the  court  in  this  case  implies,  that  such  would 
be  the  fact.  In  this  we  think  the  Circuit  Court  was  mistaken. 
Much  as  the  attachment  laws  have  been  abused  in  practice,  and 
rigid  as  has  always  been  the  supervision  of  the  courts  over  the 
conduct  of  plaintiffs  seeking  to  enforce  them,  it  has  never  hith- 
erto been  held,  that  mere  want  of  success  in  maintaining  the  ac- 
tion or  the  process,  shall  |ier  m,  put  the  plaintiff  in  the  wrong, 
and  subject  him  for  such  wrong  to  the  action  of  the  defendant. 
The  statute  provides  for  no  such  thing;  it  specifies  no  ground  of 
action;  it  merely  requires  bond  to  secure  such  damages  as  may 
be  recovered.  For  the  grounds  and  principles  upon  which  dam- 
ages shall  or  may  be  recovered,  the  jury  aretolook  to  the  com- 
mon law.  Is  there  an  abuse  of  the  process  of  the  court'^  Is 
the  claim  of  the  plaintiff  false?  Was  there  no  probable 
cause  to  resort  to  the  use  of  the  process.^  Was  there  mdajiAei^ 
Were  fraud  and  oppression  the  object  of  the  suit,  or  of  resort  to 
the  process?  Such  are  the  facts,  or  some  of  tliemi  such  the 
motives  which  must  be  attached  to  the  conduct  of  the  plaintiff 
in  the  attachment  suit.  To  hold,  that  any  plaintiff  at  law  or 
in  equity,  who  sues  by  attachment  and  process,  subjects  him- 
self, without  more,  to  an  action,  would  fill  the  courts  with  suits, 
or  suppress  the  use  of  the  process  altogether.  The  principles  of 
the  common  law,  therefore,  on  the  subject  of  actions  for  mali- 
cious suits,  must  apply,  modified  by  the  nature  of  the  case. 
Such  is  the  opinion  of  the  courts  of  North  Carolina,  and  we  are 
not  aware  of  the  fact,  that  it  has  been  otherwise  held  any  where. 
Let  the  judgment  be  reversed  and  a  new  trial  be  awanled. 
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Where  money  had  becu  paid  under  a  jadf^iuent  of  a  court  of  competent  jurisdiction, 
it  can  never  be  recovered  back  by  another  action.  The  judgment  rendered  being,  so 
long  as  it  remains  in  full  force,  conclusive,  to  all  iutents  and  purpose?,  of  the  rights 
of  the  parties. 

Assumpsit  in  the  Circuit  Court  of  Hamilton  county,  by 
Brown's  administrators  against  Kirklan  &  Hicksoii.  Plea; 
non-assumpsit — issue.  It  was  submitted  to  a  jury  at  the  April 
term,  1843,  Keith,  Judge,  presiding,  and  resulted  in  a  verdict 
for  the  plaintiff  for  the  sun^of  $103  65.  A  new  trial  was  mov- 
ed for,  overruled,  and  judgment  rendered,  from  which  the  de- 
fendant appealed  in  error. 

Jamiganj  for  plaintiff  in  error. 

Vaniikei  for  defendant  in  error. 

Rebse,  J.  delivered  the  opinion  of  the  court. 

Plaintiffs  in  error,  upon  a  reference  to  arbitrators,  had  ob- 
tained an  award  against  defendants'  intestate  for  the  sum  of 
about  seventy-five  dollars,  in  a  case  depending  in  court,  and 
where  the  arbitrament  was  made  under  the  mle  and  by  the  or- 
der of  the  court.  Before  judgment  had  been  given  upon  the 
award,  Brown  filed  a  bill  in  the  Chancery  Court,  and  obtained 
an  injunction.  His  Honor  the  Chancellor,  by  his  decree,  dis- 
solved the  injunction  and  gave  judgment  in  his  court  for  the 
seventy-five  dollars.  This  court,  however,  upon  appeal  in  that 
case,  held  that  although  the  decree  dissolving  the  injunction 
was  correct,  yet  it  was  not  proper  for  the  Chancellor  to  have 
.given  judgment  for  the  money;  for  on  grounds  connected  with 
the  conduct  of  the  arbitrators  or  attomies,  the  court  of  law  might 
not  give  judgment  upon  the  award;  and  it  left  the  parties  freed 
from  the  injunction,  to  take  their  own  course  in  that  respect. 
Subsequently  to  this,  the  award  was  made  the  judgment  of  the 
Circuit  Court  by  the  rendition  of  a  formal  judgment  thereon; 
this  judgment  was  not  appealed  from,  and  is  unsatisfied  and  in 
full  force.     Upon  this  judgment  an  execution  issued  and  the 
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amount  of  it  was  collected  from  Brown,  and  the  execution  and 
judgment  satisfied.  This  suit  is  brought  by  Brown's  represen- 
tatives, to  recover  back  the  money  collected  on  said  execution, 
upon  the  ground,  that  some  time  before  the  Circuit  Court  gave 
judgment  upon  the  award,  plaintiffs  and  Brown  had  had  d  set- 
tlement of  their  dealings  and  claims,  in  which  the  seventy-five 
dollars  due  by  the  award  had  been  included*  This  as  a  matter 
of  fact,  from  what  is  shown  in  the  whole  record  before  us,  may 
be  very  questionable.  But  the  jury  having  found  the  testimo- 
ny to  be  so,  we  would  not  upon  that  ground  disturb  their  ver- 
dict. But  we  are  Arery  clear,  upon  well  settled  principles  of 
law,  that  the  action  is  not  maintsdnable.  A  priori  views  of 
reason  and  policy  would  so  settle  the  question,  if  it  could  be, 
from  its  nature,  new  or  open.  If  a  party,  without  moving  for  a 
new  triaC  or  taking  an  appeal,  or  resorting  to  proceedings  in 
error,  coram  nobis  or  coram  vobis^  or  proceedings  in  the  nature  of, 
orsubstituted  fSor ,  an  avdita  jti^e&H  or  filing  his  bill  in  Chancery, 
might  pay  the  money  in  the  judgment  recovered  against  him, 
and,  then,  in  the  same  tribunal,  be  permitted  to  sue,  in  order 
to  recover  jmy  portion  of  it  back  on  the  ground  that  the  money 
was  not  justly  due,  in  whole  or  in  part,  when  would  there  be 
even  a  hope  that  litigation  would  cease?  And,  if  the  plaintiff  in 
the  last  suit  sifcceeded,  and  the  defendant  paid  it  back,  what 
would  prevent  him,  in  a  third  suit,  from  asserting  the  cor- 
rectness of  the  first  judgment?  Iir  the  great  case  of  Moses  vs. 
McFarlan^  2  Burr,  1006,  the  ex  equo  et  bono  principle  of  the  ac- 
tion of  assumpsit,  announced  by  Lord  Mansfield,  as  well  as 
the  facts  and  circumstances  of  that  case,  might  seem  to  give 
some  ground  for  the  maintainance  of  a  suit  like  this.  But  of 
that  case,  as  well  as  of  some  others  determined  by  Lord  Mans- 
field, it  may  be  said,  materiam  superavit  opm.  The  great  prin- 
ciples marked.out  and  developed  by  his  original  and  powerful 
intellect,  remain  to  guide  us;  but  their  framework,  the  facts 
and  circumstances  to  which  they,  were  appended,  not  always 
appropriate,  have  in  some  instances  given  way  and  ceased  to 
sustain  them.  Of  the  case  of  Moses  and  McFarlan^  it  was  said 
by  Ch.  J.  Eyre,  2  H.Blackstone,  416,  "that  that  judgment  did 
not  satisfy  Westminster  Hall  at  the  time;  that  he  never  would 
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subscribe  to  it;  it  seemed  to  him  to  unsettle  foundations.'^  And 
afterwards,  in  the  case  of  Marriat  vs.  Hampton^  7  Term.  R. 
269,  where  it  appeared,  that  the  defendant  iormerly  brought  an 
action  against  the  present  plaintiff  for  goods  sold,  for  which  the 
plaintiff  had  before  paid,  and  obtained  the  defendant's  receipt; 
but  not  being  able  to  find  the  receipt  at  that  time,  and  having  no 
other  proof  of  the  payment,  he  could  not  defend  the  action,  but 
was  obliged  to  submit  and  pay  the  money  again  and  he  gave  a 
cogjiovit  (or  the  cash*  The  plaintiff  afterwards  found  the  re- 
ceipt, and  brought  this  action  for  money  had  and  received,  in 
order  to  recover  back  the  amount  of  the  sum  so  wrongfully  en- 
forced in  payment.  But  Lord  Kenyon,  Ch.  J.  was  of  opinion, 
at  the  time,  that  after  the  money  had  been  paid  under  legal  pro- 
cess, it  could  not  be  recovered  back  again,  howler  unconscienti- 
ously  retained  by  the  defendant j  though  the  case  of  Moees  and 
McFarlafij  was  referred  to,  and  the  plaintiff  was  non-suited. 
And  upon  a  motion  being  made  for  a  new  trial/Lord  Kenyon 
said,  ''I  am  afraid  of  such  a  precedent.  If  this  action  could  be 
maintained,  I  know  not  what  cause  of  action  could  ever  be  at 
rest.  After  a  recovery  by  due  process  of  law,  there  must  be  an 
end  of  htigation,  otherwise  there  would  be  no  security  for  any 
person.  I  cannot,  therefore,  consent,  even  to  grant  a  rule  to 
show  cause,  lest  it  should  seem  to  imply  a  doubt"  That  case 
has  been  followed  ever  since,  and  it  has  become  a  fixed  princi- 
ple, that  when  money  has  been  recovered  by  the  judgment  of  a 
court,  having  competent  jurisdiction,  the  matter  can  never  be 
brought  over  again  by  a  new  action.  For  until  the  judg- 
ment is  set  aside  or  reconsidered,  it  is  conclusive,  as  to  the  sub- 
ject matter  of  it,  to  all  intents  and  purposes. 

The  case  before  us  falls  within  the  scope  of  these  principles, 
and  must  be  controlled  by  them.  The  judgment  must  be  re- 
versed and  a  new  trial  be  had  in  the  Circuit  Court. 
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Nicely  vs.  Botles. 

A  {MTtitioB  bill  filed  by  one  htir  Bgainst  the  othen,  aad  ft  decree  thereupon  for  partition, 
does  oot  estop  any  one  of  the  others  from  asserting  his  claim  to  any  portion  of  the 
land  by  action  of  ejectment.  A  bill  in  Chancerf  for  partition.  Is  not  a  bill  to  settle 
coafiicting  rifi^tt,  bnt  to  divide  that  which  belongs  to  tenants  in  conmon  or  joint 
tenants  amon^t  them;  and  if  the  titl^  be  disputed,  partition  will  not  be  made  until 
the  dispuie  is  settled  by  suit  for  that  purpose  instituted. 

Ejectment  for  122  acres  of  land  in  Claiborne  county,  by 
Nicely  against  Boyles.  It  was  submitted  to  a  jury  on'the  gen* 
eral  issue,  at  the  September  term,  1841  j  Robert  M.  Anderson, 
Judge,  presiding,  and  resulted  in  a  verdict  and  judgment  for 
plaintiff.  The  defendant  appealed  in  error.  All  the  material 
facts  are  stated  in  the  opinion  of  the  courti 

Feci  J  for  plaii^tiff  in  error. 

McKinneyi  for  defendant  in  error* 

TuRLEy,  J.  delivered  the  opinion  6f  tbe'court. 

This  is  an  action  of  ejectment  brought  against  the  plaintiff 
in  error,  and  the  bill  of  exceptions  shows  the  follawing  &cts: 

The  premises  in  dispute  were  granted  by  the  State  of  North 
Carolina,  to  Robert  King,  in  1795,  and  were  sold  and  conveyed 
to  John  Bullard  by  George  Sniffer,  sheriff  of  Claiborne  county, 
by  virtue  of  a  judgment  and  execution  against  Robert  King, 
in  1807,  and  by  John  BuUard  to  George  Buler,  in  1807.  Geo. 
Bulerdied  about  the  year  1818,  leaving  Elizabeth  Nicely, 
Woody  Buler  and  several  ethers  his  heirs  at  law.  In  July 
1837,  a  petition  was  filed  by  said  Elizabeth  Nicely  and  others, 
a  part  of  the  heirs  of  said  George  Buler  against  Woody  Buler 
and  others,  the  balance  of  said  heirs,  for  a  partition  of  said  land*  • 
Woody  Buler  filed  bis  answer  to  the  petition  and  resisted  the 
partition,  claiming  to  hold  the  land  in  his  individual  right  by  vir* 
tne  of  a  purchase  from  the  heirs  of  said  G.  Baler,  and  acontinued 
unmolested  possession  thereof  for  14  years.  Notwithstanding 
this  defence,  commissioners  were  appointed  by  the  court  to 
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make  the  partition,  and  at  the  June  term,  1838,  of  the  Chance- 
ry Court  at  Tazewell,  they  made  the  report,  partitioning  the 
land  between  the  heirs  of  George  Buler,  deceased,  which  was 
confirmed  by  the  Chancellor.  By  this  report  and  the  decree 
ther!3on,  the  land  sued  for  in  this  action  was  allotted  to  Eliza- 
beth Nicely,  and  was  by  her  sold  and  conveyed  on  the  22d 
day  of  January,  1838,  to  James  Nicely,  the  lessor  of  the  plain- 
tiff. Upon  the  trial  in  the  court  below,  the  defence  set  up  was, 
that  Joseph  Buler,  the  defendant,  held  as  tenant  of  Woody  Bu- 
ler, whose  title  was  perfect  by  operation  of  the  statute  of  limi- 
tations. There  was  much  proof  showing  that  Woody  Buler 
had  been  in  the  uninterrupted  possession  of  the  premises  from 
the  death  of  his  father,  George  Buler,  a  period  of  more  than 
twenty  years,  claiming  to  hold  the  same  in  his  own  right.  But 
it  was  contended  on  the  part  of  the  plaintiff,  that  the  record  of 
partition,  made  by  the  Chancery  Court  of  Tazewell,  precluded 
the  defence;  that  Woody  Buler's  title  had  been  then  adjudicat- 
ed upon  by  the  Chancellor,  and  determined  against  him;  that 
the  matter  was  ret  adjudicata  and  not  open  to  investigation  in  this 
action,  and  so  the  Circuit  Judge  detarmined. 

Is  this  defence  correct?  We  think  not  The  bill  for  parti- 
tion is  not  a  bill  to  settle  title,  but  a  bill  to  divide  that  which  be- 
longs to  tenants  in  common  or  joint  tenants,  among  them  in 
severalty,  and  if  the  title  be  disputed,  partition  will  not  be  made 
until  the  dispute  is  settled  in  an  appropriate  form  of  action.  A 
bill  of  partition  is  not  this.  Indeed  the  Chancellor  (so  far  as 
we  see)  did  not  attempt  to  adjudicate  upon  the  separate  and  ex- 
clusive right  claimed  by  Woody  Buler  against  the  other  heirs 
of  George  Buler,  deceased,  and  to  hold  that  Woody  Buler  is 
estopped  by  the  decree  of  partition  from  having  a  legal  investi- 
gation of  his  title  in  the  action  of  ejectment,  is  to  deprive  him  of 
an  asserted  right  without  a  hearing. 

We  then  hold  that  if  Woody  Buler,  at  the  time  of  the  parti- 
tion, had  the  legal  right  as  against  the  other  heirs  of  G.  Buler, 
the  decree  of  partition  did  not  deprive  him  of  it,  but  that  he 
ought  to  have  been  permitted  to  avail  himself  of  it  in  his  de- 
fence to  the  action  of  ejectment. 

Did  he  have  such  legal  right?  We  shall  not  at  this  stage  of  the 
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proceeding  undertake  to  determine  this  question;  there  is  much 
proof  upon  it,  which  ought  to  have  been*sabmitted  to  the  juiy 
under  the  charge  of  the  court,  and  which  must  be  done  before 
this  case  can  be  finally  determined. 

The  judgment  will,  therefore,  be  reversed,  and  the  case  re- 
manded for  a  new  triaL 


DioKEBsoN  vs.  Rogers. 

1.  Aa  inn  is  a  house  where  the  traveller  is  furnished  with  everj  thing  which  he  has 
\     occasion  for  whilst  on  his  wi^.     It  is  not  necessary  that  he  should  pat  up  a  sign  as 
jy  j     a  keeper  of  an  inn;  It  is  sufficient  if  in  fact  he  keeps  one.     If  he  do.  he  is  liable  to 
^  I       all  the  responsibilflies  of  an  innkeeper. 

3.  An  innkeeper  ik  bound  to  provide  safe  stables  for  the  horses  of  his  guests ;  and  if  any 
injoiy  should  be  sustained  by  the  horses,  the  result  of  negligence  in  securing  them 
properly,  or  the  result  of  an  imperfect  and  badly  constructed  stable,  such  injury  must 
be  compensated  in  damages  by  the  innkeeper. 
3.  There  is  no  law  requiring  an  innkeeper  to  obtain  a  licence  to  authorize  him  to  ex- 
ercise his  occupation ;  yet,  if  there  were  such  a  law,  and  the  innkeeper  failed  to  get 
a  licence,  his  Ikilnre  in  that  respect  would  not  shield  him  from  the  responsibilities 
of  his  occupation. 

Dickeraon  was  the  keeper  of  a  public  inn  in  Tazewell,  Clai- 
borne county.     The  plaintiff,  Rogers,  on  the  18th  day  of  Sep- 
tember, 1839,  put  up  and  was  then  and  there  received  into  said 
inn  as  a  guest  by  the  said  Dickerson,  and  the  horse  of  the  plain- 
tiff was  taken  to  the  stable  by  the  servant  of  Dickerson.  Whilst 
there,  the  plaintiff's  horse  got  his  head  fastened  in  the  partition     j 
wall  which  separates  the  stalls.    In  struggling  to  get  loose,  he     i 
was  so  bruised  and  injured,  that  be  shortly  thereafter  died.  The    / 
'  horse  was  worth  eighty  or  a  hundred  dollars,  and  was  as  gentle  / 
as  most  horses.    Rogers,  the  owner  of  the  horse,  at  the  Janu-  / 
ary  term,  1840,  of  the  Circuit  Court  of  said  county,  brought  his 
action  of  trespass  on  the  case  against  the  said  Dickerson,  to  re- 
cover damages  which  he  had  sustained  in  consequence  of  the 
loss  of  his  horse.     The  defendant  pleaded  not  guilty,  and  issue 
was  taken  thereupon.    At  September  term,  1842,  the  case  was 
submitted  to  a  jury,  Luckey,  Judge,  presiding.     The  jury  re- 
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turned  a  verdict  in  favor  of  plaintiff,  and  assessed  his  daniages 
at  eighty-five  dollars.-  The  defendant  moved  for  a  new  tria]» 
which  was  refused^  and  judgment  entered  for  the  damages 
assessed.  Defendant  filed .  his  bill  of  exceptions,  and  prayed 
an  appeal  in  the  nature  of  erroi  to  the  next  Supreme  Court  at 
Knoxville. 

McKmneyj  for  plaintiff  in  error. 

Pecky  for  defendant  in  error. 

Gbeen,  J.  delivered  the  opinion  of  the  court. 

This  action  is  brought  by  Rogers  against  the  plaintiff  in  error 
as  an  innkeeper,  charging  that  she  so  negligently  kept  his  horse 
while  he  was  a  guest  at  her  inn,  that  his  horse  was  injured  and 
died. 

It  appears  from  the  proof,  that  the  plaintiff's  horse  was  put 
in  the  stable  of  the  defendant,  and  while  there,  thrust  his  head 
through  an  opening  of  the  partition  between  the  stalls  above  the 
trough;  that  the  plank  immediately  above,  being  loose,  slipped 
down  and  pressed  his  neck  so  that  he  could  not  withdraw  his 
head;  and  while  thus  fastened,  his  exertions  to  get  loose  injured 
^him  so  seriously,  that  he  died  in  a  short  time. 

The  courtcharged  the  jury  in  substance,  that  an  innkeeper 
is  bound  to  take  all  possible  care  of  the  goods  of  his  guests;  and 
that  if  through  any  default  of  him  or  his  servajaits,  any  injury  or 
loss  should  occur,  he  will  be  liable  in  damages  for  the  value  of 
the  property  losU  But  if  the  injury  occur  through  accident,  and 
from  no  default  or  neglect  of  the  innkeeper  or  his  servant,  he 
will  be  exonerated  from  liability. 

An  innkeeper  is  bound  to  provide  safe  stabling  for  the  horses 
of  his  guests,  and  so  constructed  and  arranged  that  the  horses 
placed  within  it  will  be  secure  and  safe  from  injury;  and  if  ow- 
ing'to  the  defective  and  imperfect  construction  of  the  stable,  or 
its  stalls,  an  injury  is  done  to  the  horse  of  the  guest,  the  innkeeper 
will  be  responsible  for  the  injury.  But  if  an  injury  result  to  a 
horse  in  consequence  of  his  vicious  habits,  and  not  through  any 
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negligence  or  want  of  care  of  the  innkeeper  and  his  servants, 
he  would  not  be  liable  therefor. 

The  jury  found  a  verdict  for  the  plaintiff  for  the  value  of  the 
horse,  which  -the  court  refused  to  set  aside,  and  the  defendant 
appealed  to  this  court. 

It  is  not  seriously  insisted,  that  the  charge  of  the  court  is  erro-  ^ 
^  neons,  nor  indeed  could  it  have  been  done  successfully.    It  is 
laid  down  by  Chancellor  Kent,  (2  Com.  2  ed.  593,)  upon  the  * 
authority  of  the  English  cases,  that  an  innkeeper  is  bound  to 
keep  safe  the  goods  of  his  guest  deposited  within  the  inn,  except 
where  the  loss  is  occasioned  -  by  inevitable  casualty^  or  by  su- 
perior force,  as  robbery.    And  Mr.  Justice  Stoiy  says,  (Law  of 
Bailments,. 306,  sec.  470,)  that  an  innkeeper  is  bound  to  take,  C! 
not  ordinary  care  only,  but  uncommon  care  of  the  goods  and 
bi^gage  of  his  guests.    If,  therefore,  the  goods  or  baggage  of 
his  guest  are  damaged  in  his  inn,  or  are  stolen  from  it  by  his    . 
servants  or  domestics,  or  by  another  guest,  he  is  bound  to  make 
restitution. 

Rigorous  as  this  rule  may  seem,  and  hard  as  its  operation 
may  be  in  a  few  instances,  it  is  founded  on  the  great  principle 
of  public  utility,  to  which  all  private  considerations  ought  to 
yield.    "For,"  as  Sir  William  Jones  justly  observes,  (Bailments,  \ 
96,)  "travellers,  who  are  most  numerous  in  a  rich  and  commer-    ; 
cial  country,  are  obliged  to  rely  almost  implicitly  on  the  good  : 
faith  of  innkeepers,  whoso  education  and  morals  are  none  of  the 
best,  and  who  might  have  frequent  opportunities  of  associating 
with  ruffians  and  pilferers,  white  the  injured  guest  would  sel- 
dom or  never  obtain  legal  proof  of  such  combinations,  or  even 
of  their  negligence,  if  no  actual  fraud  had  been  committed  by  <s 
them*" 

Upon  these,  principles  it  is  clear,  that  the  Circuit  Court  was 
right,  in  holding  that  the  innkeeper  vraa  bound  to  provide  safe 
stables  for  the  horses  of  his  guests;  and  that  any  injury  sustain- 
ed by  the  horse,  the  result,  of  negligence  in  securing  him  proper- 
ly, or  of  an  imperfect  and  badly  constructed  stable,  must  be 
compensated  io  damages  by  the  innkeeper. 

If  this  rule  was  not  inflexibly  enforced,  no  traveller  would  be 
safe  in  entrusting  his  horse  to  the  hands  of  the  innkeeper,  until 
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he  had  first  inspected  his  stables,  and  selected  a  place  for  his 
horse  to  be  kept,  an  inconvenience  which  could  not  be  endured. 

But  it  is  insisted,  that  the  plaintiff  in  error  was  not  an  ordi- 
nary innkeeper,  because  she  had  obtained  no  licence  to  keep  an 
inn,  as  the  act  of  1811,  ch.  113,  requires. 

We  are  of  opinion  this  act  is  not  in  force.  By  the  act  of 
1835-6,  ch.  13,  sec.  4,  it  is  provided,  that  *^each  and  every  keep-  \ 
er  of  a  tslvern,  or  house  of  public  entertainment,  shall  pay  an- 
nually a  tax  of  five  dollars^  provided,  that  such  licence  shall  not 
authorize  the  retailing  spirituous  liquors  unless  such  privilege  is 
mentioned  in  the  licence,  in  which  case  twenty-five  dollars  shall, 
in  addition  to  the  said  sum  of  five  doUars,  be  paid  for  such  li- 
cence. By  the  act  of  1837-8,  chapter  37,  so  much  of  the  act  of 
1835-6  as  imposes  a  tax  on  a  tavern  keeper,  or  requires  bim 
to  obtain  a  licence,  is  repealed:  and  by  the  act  of  1837-8,  chap. 
120,  all  laws  taxing  retailers  of  spirituous  liquors  are  repealed. 
The  act  of  1835-6  is  inconsistent  with  the  acts  of  1811  and  1823 
upon  the  same  subject,  and  by  implication  repeals  those  acts; 
and  when  by  the  act  of  1837-8  it  is  repealed,  there  is  no  law 
authorizing  or  requiring  licences  to  be  granted  to  innkeepers, 
for  the  repeal  of  the  act  of  1835-6  does  not  revive  the  acts  of 
1811  and  1823. 

The  act  of  1811  inflicted  a  penalty  upon  any  person  who 
should  retail  spirituous  liquors  unless  such  person  should  have 
a  licence  to  keep  an  ordinary,  or  house  of  entertainment.  The 
licence  which  was  required,  by  the  first  section  of  the  act,  to  be 
obtained,  was  intended  to  protect  the  community  against  the 
mischief  which  the  legislature  saw  must  result,  if  any  person, 
however  unprincipled  and  debased,  were  permitted  to  retail 
spirituous  liquors.  Hence  they  required  that  the  county  court 
shall  be  satisfied  of  the  good  character  of  the  applicant  and  that 
he  is  prepared  to  accommodate  travellers,  and  that  the  principal 
object  in  obtaining  a  licence  is  not  to  retail  liquors.  But  the 
acts  of  1837-8  having  prohibited  the  retail  of  spirituous  liquors 
altogether,  and  having  repealed  the  law  requiring  tavern  keep- 
ers to  obtain  licence,  we  think  the  acts  of  1811  and  1823  stand 
repealed. 

What,  then,  constitutes  a  person  an  innkeeper?    In  the  case 
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of  Thompson  vs.  Lacy,  3  Bam.  &  Aid.  283,  an  inn  is  defined  to 
be  "a  house  where  the  traveller  is  furnished  with  every  thing  " 
which  he  has  occasion  for  whilst  on  his  way."  Judge  Story, 
(Bailments,  sec.  775,)  quotes  this  definition  with  approbation. 
It  is  not  necessary  that  a  party  should  put  up  a  sign  as  a  keeper 
of  an  ini^  It  is  sufficient  if  in  fact  he  keeps  one.  If  he  do,  he 
is  liable  to  all  the  responsibilities  of  an  innkeeper.  And  this  we 
think  would  be  so,  though  he  had  failed  to  obtain  a  licence, 
should  the  statutes  require  one.  It  would  be  another  question, 
whether,  if  a  party  fail  tocomply  with  such  provision  of  a  stat- 
ute, he  shall  be  entitled  to  all  the  rights  and  privileges  of  an  inn- 
keeper. 

Dpcjtt  the  whole,  we  think  there  is  no  error  in  the  record,  and 
that  the  judgment  must  be  affirmed  • 


I 


Hale  t».  Hale. 

1  Ad  admisuon  of  indebtedneM  to  a  specific  amonnt  and  an  express  promise  to  pay  arc 
not  necessary  to  take  a  case  oat  of  the  operation  of  the  statute  of  Umitations.  It  is 
soiBcient  if  an  indebtedness  be  admitted  in  reference  to  KpmtieiOw  ayhj€ct  matttr  and 
a  willinf nest  be  expressed  to  pay  so  much  as  maj  be  dne.  The  sum  due  may  be  as« 
certained  by  the  proof. 

].  The  defendant,  as  agent  of  complainant,  discharged  incumbrances  on  land,  which 
complainant  had  purchased,  with  the  compIainant*s  money  and  took  title  in  his  own 
name,  and  afterwards  sold  the  land  as  agent  and  received  the  proceeds.  Held,  that  a 
eonrt  of  chancery  had  jurisdiction  to  decree  an  account. 

This  bill  was  filed  by  Hale  against  Hale  in  the  Chancery 
Court  at  Pikeville,  for  an  account.  It  was  heard  on  bill,  an- 
swer, replication  and  proof  at  the  March  term,  1843,  before 
Chancellor  Williams.  He  dismissed  the  bill,  and  complainant 
appealed.  All  the  material  facts  are  stated  in  the  opinion  of 
the  court. 

BrazeaU,  for  complainant. 

Bairdy  for  the  defendant. 


184  KNOXVILLE: 

Green,  J.  delivered  the  opinion  of  the  court. 

About  the  year  1827  or  1828,  the  complainant  purchased  a 
tract  of  land  from  Daniel  O.  Baker  for  six  hundred  dollars,  but 
before  the  purchase  money  was  paid  or  a  conveyance  of  the 
land,  Baker^s  creditors  levied  on  it  and  sold  it.  To  secure  the 
land  he  had  purchased  and  to  get  it  free  from  incumbrances, 
the  complainant  employed  the  defendant  as  his  agent  to  buy  in 
the  land  for  him.  The  defendant  did  buy  in  the  land,  but  took 
the  title  in  his  ovm  name*  He  afterwards,  as  agent  of  the  com- 
plainant, sold  the  land  for  six  hundred  dollars,  and  now  refuses 
to  account  with  the  complainant,  pleads  the  statute  of  limita- 
tions, and  insists  that  a  court  of  chancery  has  no  jurisdiction 
to  afford  relief. 

1.  We  think  the  repeated  acknowledgments  of  the  defendant, 
that  he  owed  the  complainant,  and  was  willing  to  pay  him  what 
was  right,  are  sufficient  to  take  the  case  out  of  the  operation  of 
the  statute  of  limitations. 

In  the  summer  of  1842,  John  Hale,  the  defendant,  admitted 
in  the  presence  of  A.  H.  Montgomery,  Clerk  and  Master  of  the 
Chancery  Court  at  Pikeville,  that  he  owed  Richard  Hale,  and 
if  he  would  do  within  one  hundred  dollars  of  what  was  right* 
he  would  pay  him.  In  1840,  he  said  in  presence  of  J.  H.  Spears, 
if  Richard  Hale  would  make  a  fair  settlement,  if  he  owed  him 
he  would  pay  him.  Many  acknowledgments  of  a  similar  char- 
acter have  been  proved  in  this  cause,  made  at  various  times 
since  the  agency  of  the  defendant  commenced;  so  that  the  in- 
debtedness of  the  defendant  to  the  complainant  to  some  extent 
is  established  beyond  doubt. 

But  it  is  said*  no  specific  sum  was  admitted  to  be  due,  nor 
was  there  any  promise  to  pay.  This  is  true;  btat  we  think  ad- 
missions of  indebtedness  in  a  specific  sum,  and  an  express  prom- 
ise to  pay,  are  not  essential  to  take  the  case  out  of  the  operation 
of  the  statute  of  limitations.  It  is  enough  if  an  indebtedness  be ' 
admitted  in  reference  to  a  particular  subject  matter,  and  a  wil- 
lingness be  expressed  to  pay  such  amount  as  may  be  due.  If 
it  were  necessary  that  the  acknowledgment  should  state  the 
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precise  sum  due,  it  would  be  scarcely  ever  possible  to  prove  an 
admission  which  would  take  the  case  out  of  the  statute.  Some 
adjustment  of  accounts  between  the  parties  is  almost  always 
necessary  in  order  to  ascertain  the  amount  due. 

We  do  not  mean  to  say,  that  a  general  admission  of  indebt- 
edness will  authorize  a  plaintifif  to  prove  any  accounts  he  may 
produce,  however  variant  in  their  origin  and  remote  from  the 
meaning  of  the  party  making  the  admission.  The  admission 
must  refer  to  a  particular  subject  matter  of  indebtedness,  so 
that  if  the  sum  be  not  specified  in  the  admission,  it  may  be  made 
certain  by  the  proof. 

2.  There  is  no  objection  to  the  jurisdiction  of  chancery  in  this 
cause.  The  complainant  paid  for  the  land  to  Baker,  and  the 
title  was  taken  to  the  defendant;  hence  a  trust  resulted  in  favor 
of  die  complamant.  The  sale  of  the  land  and  receipt  of  the 
proceeds,  and  the  disbursements  for  clearing  off  incumbrances, 
have  been  performed  under  the  trust  and  confidence  reposed 
by  virtue  of  the  original  agency.  The  character  of  the  case  here 
presented  is  therefore  fit,  because  of  the  trust  between  the  par- 
ties, and  because  it  is  an  adjustment  of  mutual  accounts,  for  the 
jurisdiction  of  the  court.  If,  therefore,  in  such  a  case  a  court  of 
law  might  have  aflR)rded  relief,  it  does  not  follow  that  equity  has 
not  also  jurisdiction,  especially  as  the  defendant  did  not  demur, 
bat  has  answered  the  bill  and  submitted  to  the  jurisdiction.  2 
Jh.Ch.R.  869. 

The  decree  must  be  reversed,  and  a  decree  for  aii  account 
must  be  entered. 

24 
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Smith  vs  Cuck. 

The  deiendaot  in  payntent  of  a  horse  delivered  bank  bills  to  plaintidft  which  were  known 
to  defendant  to  be  worthless  at  the  time,  vid  qnknown  to  the  plaintiff,  with  an  agree, 
nenl  that  if  the  notes  were  not  retamed  in  a  given  timef  the  defendant  shonkl  not 
be  bound  (o  receive,  them.  Held,  that  it  was  a  fraud,  and  that  plaintiff  had  a  right  to 
recover  the  vakie  of  the  horser  though  he  did  not  return  the  notes  within  the  time 
limite«. 

Click  instituted  this  action  on  the  case  against  Snodtb,  in  the 
Circuit  Court  of  Green  county.  Plea,  not  guilty;  and  an  issue 
on  this  plea  was  submitted  to  a  jury  at  the  June  term,  1843» 
Luckey,  Judge,  presiding;. when  a  verdict  was  rendered  in  fa- 
vor of  the  plaintiff,  for  the  sum  of  ninety-eight  dollars.  The 
deiendani  moved  for  a  new  trials  The  motion  was  overruled, 
and  judgment  was  rendered  on  the  verdict^  from  which  the  de- 
fendant appealed^ 

The  facts  of  the  case  and  the  charge  of  the  Circuit  Judge  are 
set  forth  in  opinion  which  follows. 

£.  X  McKnn^y  Sat  plaintiff  in  error. 

Arnold^  for  defendant  in  error. 

Grben,  J«  delivered  the  opinion  of  the  court. 

The  plaintiff  in  error  purchased  a  horse,  saddle  and  bridle 
from  the  defendaiit  in  error,  for  the  sum  of  eighty  doUars.  Smith 
oflfej'ed  to  pay  the  eighty  dollars  in  notes,  purporting  to  be  issu- 
ed by  a  banting  company  in  the  State  of  Georgia,  called  the 
Pigeon  Roost  Banking  Company,  but  which  company  did  not, 
in  fact,  exist  Click  enquired  if  the  notes  were  good;  to  which 
Smith  replied,  they  were  good  to  him.  It  was  then  agreed  that 
Click  was  to  receive  the  notes,  and  ascertain  whether  thpy  would 
answer  his  purpose;  and  if  they  should  not  be  received  by  his 
creditors,  he  was  to  return  ihem  by  a  given  day.  The  notes 
were  worthless,  and  Click  offered  to  return  them,  but  not  until 
after  the  day  stipulated  in  the  contract.  Smith  then  refused  to 
receive  them,  or  to  surrender  the  horse.  Afterwards,  Click 
said  in  presence  of  Smith,  that  he  knew  they  were  worthless. 
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for  he  had  passed  this  money  five  or  six  times,  and  taken  it 
back.  To  which  Smith  replied,  he  had  not  taken  it  back  more 
than  two  or  three  times. 

The  court  chai^d  the  jury  in  substance,  that  fraud  vitiates 
every  contract  into  which  it  enters;  and  that  if  Smith  knew  the 
notes  he  gave  Click  were  worthless,  and  concealed  that  knowl* 
edge,  or  falsely  suggested  that  they  were  good,  when  he  knew 
they  vTere  bad,  it  would  be  a  fraud  on  Click,  who  might  disre- 
gard the  contract  and  sue  for  the  value  of  his  horse;  and  that 
the  existence  of  the  condition  in  the  contract  would  make  no 
difierence;  but  that  if  Smith  believed  the  notes  were  genuine, 
and  was  guilty  of  no  fraud,  Click  was  bound  to  return  them  on 
the  day  fixed  in  the  contract,  and  not  having  done  so,  he  could 
not  recover. 

The  juiy  found  a  verdict  for  the  plaintiflF.  The  defendant 
moved  for  a  new  trial,  v^ich  was  refused,  and  an  appeal  was 
taken  to  this  court. 

It  is  now  insisted  for  the  plaintiff*  in  error,  that  Smith  could 
be  guilty  of  no  iiaud,  because  no  confidence  was  placed  in  him; 
that  Click,  disregarding  what 'Smith  said  about  the  matter,  de- 
termined to  ascertain  for  Jiimself  whether  they  were  good,  and 
with  that  view  stipulated- a  future  day  at  which  he  should  be 
permitted  to  return  them. 

It  may  be,  and  doubtless  is  true,  that  Click  did  not  repose  fuU 
confidence  in  Smith;  for  if  he  had,  he  would  have  received  the 
notes  without  condition:  but  it  is  equally  true,  that  Smith's  repre- 
sentations made  some  impression  on  his  mind,  and  to  some  ex- 
tent took  his  confidence.  If  Smith  had  said  to  him,  *'I  ofier  you 
these  notes  for  your  horse,  but  they  are  worthless;  there  is  no 
such  banking  company  in  Georgia;  I  passed  them  two  or  three 
times,  and  have  always  been  obliged  to  take  them  back;"  is  it 
to  be  believed,  that  Click  would  have  taken  them  with  a  view 
to  ascertain  their  character,  already  so  fully  disclosed?  Surely 
not.  Smith's  representations  had  the  efifect  to  induce  Click  to 
take  the  notes;  and  although  he  had  a  right  to  return  them, 
doubtless  Smith  hoped  he  would  not  do  so,  as  the  day  fixed 
was  an  early  one. 
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We  think  the  jury  were  well  warranted  in  finding  that  Smith 
was  guilty  of  fraud.  It  is  not  seriously  insisted,  that  the  court 
erred  in  the  charge  to  the  jury.  Certainly  the  condition  in  the 
contract  may  be  aflfected,  and  vitiated  for  fraud,  as  well  as  any 
other  stipulation  in  it.  Chitty  on  Contracts,  527  et  seq;  Comyn 
on  Contracts,  66-7;  2  Kent's  Com.  482-3. 

Let  the  judgment  be  affirmed. 


LowRY  vs.  GLlrdwick. 

1.  By  an  act  of  a8aeinbly,a  creditor  may  sue  any  one  or  more  of  several  joint  obligor:* 
or  partners;  and  sach  suit  is  no  bar  to  a  suit  subsequently  brought  against  the  remain- 
ing partners  or  obligors. 

2.  Where  two  of  a  firm  (which  was  composed  of  t^rce)  were  sued  on  a  debt  of  the  firm, 
and  the  execution  was  stayed  by  a  third  person,  who  was  compelled  to  pay  the  same  i 
held,  that  the  surety  for  the  stay  of  execution  could  maintain  an  action  against  the 
third  member  of  the  firm  who  was  not  sued ,  for  money  expended  to  and  for  his  use. 

An  action  of  assumpsit  was  brought  by  Hard  wick  in  the  Cir- 
cuit Court  of  McMinn  county  againgt  William  Lowry,  of  the 
firm  of  Lowry,  Wasson  &  Co.  for  money  expended  by  the  said 
plaintiiF,  to  and  for  the  use  of  said  firm. 

Defendant  pleaded  non-assumpsit.  The  case  was  submit- 
ted to  a  jury  at  the  December  term,  1842,  of  said  court,  Keith, 
Judge,  presiding.  The  jury  returned  a  verdict  for  plaintiff, 
and  assessed  the  damages  at  fifty-two  dollars  and  thirty-two 
cents.  A  motion  was  made  for  a  new  trial,  which  was  over- 
ruled; the  defendant  excepted,  and  prayed  an  appeal  in  the 
nature  of  a  Vvrit  of  error  to  the  next  Supreme  Court  at  Knox- 
ville. 

The  facta  of  the  case  and  the  charge  of  the  Circuit  Judge  are 
contained  in  the  opinion  of  the  court. 

Trewhil  and  Gaut^  for  plaintiff. 

Brazeale,  for  defendant. 
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Green,  J.  delivered  the  opinion  of  the  court. 

It  appears  from  the  bill  of  exceptions,  that  the  firm  of  Low- 
ry, Wasson  &  Co.  was  indebted  to  Rhea,  Ross  &  Co.  in  the  sum 
of  one  hundred  and  ninety-six  dollars  and  two  cents,  which  was 
secured  by  a  note  due  23d  of  January,  1840.  The  firm  of  Low- 
ry, Wasson  &  Co.  was  composed  of  B.  H.  Lowry,  M.  Wasson 
and  William  Lowry.  Rhea,  Ross  &  Co.  sued  B.  H.  Lowry 
and  M.  Wasson,  two  of  the  members  of  the  firm  of  Lowry,  Was- 
son &Co.  before  a  justice  of  the  peace,  who  rendered  judgment 
for  one  hundred  and  ninety-nine  dollars  and  eighty-seven  cents, 
on  the  28th  March,  1840;  and  the  defendant  in  error  became 
surety  fc^  the  stay  of  execution,  and  has  since  been  compelled 
to  satisfy  said  judgment.  He  now  brings  this  suit  against  Wil- 
liam Lowry,  the  other  member  of  the  firm  of  Lowry,  Wasson 
&  Co.  to  recover  the  amount  so  paid  by  him. 

The  court  charged  the  jury,  that  if  William  Lowry  was  a 
member  of  the  firm  of  Lowry,  Wasson  &  Co.  and  judgment  was 
rendered  on  said  tiote  against  the  other  two  members  of  the 
firm,  and  the  plaintiff  stayed  the  execution  and  afterwards  paid 
the  judgment,  William  Lowry  washable  to  refund  to  him,  and 
the  law  raised  a  promise  upon  which  this  action  could  be  main- 
tained. The  jury  found  for  the  plaintiff,  and  the  defendant  ap- 
pealed to  this  court 

There  is  no  error  in  this  charge  of  the  court  The  judgment 
of  Rhea,  Ross  &  Co.  against  B.  H.  Lowry  and  M.  Wasson  was 
not  a  merger  of  their  claim  against  Lowry,  Wasson  &  Co.  to 
prevent  them  a%rwards  from  suing  the  other  partner,  William 
Lowry,  had  they  failed  to  make  their  debt  by  their  suit  against 
the  otter  two  partners.  The  act  of  assembly,  by  which  a  party 
is  permitted  to  sue- any  one  or  more  of  the  joint  obligors  or  part- 
ners, does  not  make  such  suit  a  bar  to  a  suit  which  may  be  sub- 
sequently brought  against  the  remaining  partner  or  joint  obligor. 
As  there  was  no  merger  of  the  simple  contract  created  by  the 
note,  so  as  to  make  the  suit  against  B.  H.  Lowry  and  Wasson 
a  bar  to  any  other  suit  against  William  Lowry,  it  follows,  that 
a  payment  by  Hardwick,  of  the  debt  due  to  Rhea,  Ross  &  Co. 
at  the  instance  and  as  surety  for  B.  H.  Lowry  and  Wasson, 
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two  members  of  the  firm,  was  a  payment  for  the  whole  firm. 
Unquestionably,  if  without  suit  Hardwick  had  paid  this  debt 
for  the  firm,  at  the  request  of  two  members  of  it,  the  entire  firm 
would  have  been  his  debtor  for  so  much  money  laid  out  and 
expended  for  them,  and  he  would  have  had  his  action  against 
all  or  any  one  member  of  the  firm,  upon  the  implied  promise 
to  pay.  The  fact  that  he  paid  it,  as  surety  for  the  stay  of  exe- 
cution for  two  members  of  the  firm,  can  make  no  difiference  as 
to  the  rights  and  liabilities  of  the  parties,  unless  the  judgment 
against  the  two  was  a  merger  of  tibe  liability  of  all  by  the  sim- 
ple contract,  and  this  we  have  seen  was  not  the  case. 

The  case  of  Crane  vs.  French,  (1  Wend.  R.  811,)  is  veiy  dif- 
ferent from  this.  These  French,  one  of  the  partners,  executed 
a  warrant  of  attorney  under  seal,  authorizing  an  attorney  to  ap 
pear  for  him  and  confess  judgment.  A  judgment  was  taken 
against  both  jforties.  The  court  held,  that  the  statute  of  New 
York  that  provides,  that  if  the  process  be  issued  against  joint 
debtors,  and  any  one  be  taken  and  brought  into  court,  judg- 
ment may  be  entered  against  all,  does  not  apply  to  cases  where 
one  joint  obligor  voluntarily  confesses  a  judgment  In  such 
case,  the  judgment  is  only  valid  and  binding  upon  the  par^ 
making  the  confession,  and  his  property  alone  can  be  sold.  The 
court  held  further,  that  the  bond  and  warrant  of  attorney-  exe« 
cuted  by  French,  to  confess  judgment,  was  an  extinguishment 
of  the  partnership  debti  and  consequently  there  was  no  liability 
on  part  of  the  other  party  to  pay  it. 

We  have  seen,  that  in  this  case,  there  waft  no  extinguishment 
of  the  debt;  that  William  Lowry  still  remained  liable  to  Rh^^ 
Ross  &  Co.  until  their  debt  should  be  satisfied;  and  consequent- 
ly, the  payment  by  Hardwick,  at  the  instance  of  B.  H.  Lowry 
and  Wasson,  was  a  payment  for  the  firm,  and  that  the  law  rais- 
es an  implied  promise  on  the  part  of  each  member  of  the  firm, 
to  refund  the  money  so  paid. 

Affirm  the  judgment. 
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1.  Suicide  is  not  conclasWe  evideDce  of  insanity,  yet  it  is  admissable  evidence  to  show 
tb«  absence  of  a  sonnd  and  disposing  mind. 

2.  The  verdici  of  a  jnry,  ifhicfa  the  Circuit  Jodge  has  refused  to  set  aside,  will  not  be 
disturbed  in  the  Supreme  Court,  unless  the  preponderance  of  evidence  is  greatly 
against  it. 

An  issue  was  made  up  in  the  Coun^  Court  of  Meigs  county, 
by  the  heirs  at  law  of  Pettitt,  deceased,  to  try  the  vah'dity  of  an 
alleged  will,  offered  for  probate  by  those  named  in  the  alleged 
will  as  executors,  and  it  was  certified  to  the  Circuit  Court,  and 
came  on  for  trial  at  the  September  term,  1842,'  Keith,  Judge, 
presiding.  It  was  submitted  to  a  jury,  who,  under  the  charge 
of  the  judge,  rendered  a  verdict  against  the  validity  of  the  will, 
and  judgment  was  rendered  on  it.    The  plaintiffs  appealed . 

TrewkUt  and  GhztUj  for  plaintiffs* 

Bradfardt  for  defendant. 

Rebsb,  J.  delivered  the  opinion  of  the  court. 

This  record  presents  a  question  of  sanity  or  insanity  upon  an 
issue  of  dmsamt  vd  mm.  The  paper  presented  as  the  last  will 
and  testament  of  James  Pettitt,  bears  date  on  the  10th  Febru- 
ary, 1842.  It  has  no  attesting  witness,  but  is  well  proved  to  be 
altc^ether  in  the  hand  writing  of  the  deceased.  It  was  found 
iu  a  trunk  where  specie  was  kept,  and  where  there  were  other 
valuable  papers.'  It  bojie  date  six  days  only  before  the  death 
of  Pettitt,  and  was  no  doubt  prepared  and  deposited,  where  it 
might  be  found,  in  view  of  that  event,  then,  if  not  earlier,  med- 
itated by  the  deceased.  He  died  by  suicide.  He  had  once 
lived  on  the  Georgia  road  and  kept  entertainment  for  travellers, 
but  he  bad  been  for  some  time  living  in  retirement,  at  a  place 
called  Fort  Morrow,  with  no  family  about  him  but  his  slaves. 
His  family  had  never  lived  with  him  in  this  county.  From 
some  of  the  testimony,  it  seems  that  he  had  become  considera- 
bly deai^  and  had  a  pain  in  his  back;  and  his  health  b^gan  to 
he  impaired.    Some  years  before,  he  proposed  to  one  witness 
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to  sell  his  negroes,  saying  he  wanted  to  travel.  While  talking 
on  this  subject,  witness  thought  he  had  singular  actions,  a  strange 
stare,  and  a  wild  look.  In  October,  1841,  he  accompanied,  on 
horse  back,  another  witness,  who  lived  some  sixty  miles  from 
him,  a  little  distance  from  his  house,  having  previously  told  him 
that  he  had  something  important  to  communicate,  and  when 
they  got  to  a  secluded  place,  he  seemed  to  hesitate  for  a  mo- 
ment, looked  queer,  and  said,  "I'll  now  tell  you  my  business;" 
he  then  said  he  was  dissatisfied.  "You  discover"  said  he, 
"that  I  am  hard  of  hearing."  He  then  said,  "he  had  heard 
there  was  a  doctor,  in  Kentucky  who  could  cure  him,  and  he 
wanted  to  go  and  see  him;  that  he  wanted  to  ramble  any  how; 
and  if  he  could  find  some  good  man  to  take  care  of  his  farm  and 
negroes  he  would  go  and  see  this  doctor  in  Kentucky,  and  he 
would  ramble;"  and  proposed  to  witness  to  come  and  take  care 
of  his  affairs  for  him.  Witness  said  it  did  not  suit  him.  Pettitt 
looked  strange  while  talking  to  witness  on  this  subject;  was  si- 
lent for  some  little  time,  then  said,  "he  was  born  in  a  fort,  and 
reckoned  he  would  die  in  a  fort."  A  few  days  before  the  date 
of  the  will,  a  female  relation  staid  all  night  at  his  house.  He 
had  a  newspaper  in  his  hand  when  she  went  in;  spoke  twice 
to  him  without  his  noticing  her.  Witness  put  her  hand  on  his 
head;  he  jumped  up  and  apologized,  and  said,  "I  am  glad  to 
see  you  over  here  cousin  Sally;"  he  then  shoved  her  a  chair  and 
walkedout  of  the  house;  was  gone  a  minute;  when  he  came 
back  he  commenced  stirring  thie  fire,  and  holding  the  tongs  in 
his  hands.  He  said,  "Cousin  Sally,  I  have  given  my  pipe  and 
tobacco  to  Sanders,  and  all  the  devils  in  hell  can't  make  me 
smoke  again;"  he  looked  strange  when  he  said  this,  and  he  let 
the  tongs  fall  on  the  hearth.  Witness  ssdd,  "why  do  you  say 
that  to  me,  cousin  James,"  and  he  said,  **well  I  will  just  tell 
you,  all  the  devils  in  hell  can't  make  me  smoke  again;"  then 
speaking  of  another  cousin,  and  his  little  daughter,  he  said, 
"when  Frank  comes  we  must  have  a  dance;"  and  then  jump- 
ing up,  said,  "see  here,  I  can  dance,"  and  kicked  his  feet  to- 
gether, adding  "that  he  felt  as  if  he  was  only  sixteen  years  old." 
Pettitt  lay  groaning  the  whole  night,  and  slept  none,  and  in  the 
morning  told  witness  that  he  had  not  had  a  good  night's  sleep 
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for  three  weeks.  A  few  days  after,  Frank  and  the  girls  did 
come  down»  and  they  had  a  dance,  and  Petdtt  danced.  Cir- 
cumstances of  strange  and  deep  abstraction,  in  the  conduct  and 
manner  of  the  deceased,  when  at  the  county  village,  a  day  or 
two  before  his  death,  are  proved  by  several  witnesses.  We 
have  selected  this  testimony  from  the  record  to  show,  that  there 
was  proof  before  the  jury,  upon  which  their  verdict,  against 
the  validity  of  the  alleged  testamentary  paper,  may  be  rested. 
On  the  other  hand,  there  is  much  testimony  that  tends  to  show 
that  the  deceased  was  of  sound  and  disposing  mind  and  memo- 
ry. In  such  cases,  where  the  Circuit  Court  has  refused  a  new 
trial,  the  well  setded  and  inflexible  rule  of  this  court  is,  to  suf- 
fer the  verdict  to  remain,  where  there  is  any  testimony  to  sus- 
tain it,  unless  there  be  error  in  matters  of  law. 

We  think  there  is  nothing  erroneous  in  the  charge  of  the 
court.  It  has  been  supposed  that  the  court  charged,  that  the 
fact  of  suicide  was  of  itself  complete  evidence  of  insanity. 
There  is  nothing  of  this  sort  in  the  charge.  He  told  them  to 
scan  the  history  of  the  deceased,  from  the  first  acquaintance  of 
the  witness  up  to  the  date  of  the  will;  that  the  important  ques- 
tion was,  what  was  his  mental  condition  about  that  time?  Was 
he  under  the  influence  of  delusion  or  not?  Then  they  would 
enquire  into  his  conduct  up  to  the  day  of  his  death;  and  exam- 
ine the  circumstances  of  that  catastrophe,  ^'which  they  might 
take  into  consideration  by  way  of  ascertaining  all  about  the 
condition  of  his  mind.''  Then  he  added,  that  the  counsel  had 
intimated  that  self-murder  is  of  itself  an  evidence  of  insanity; 
and  that  this  intimation  was  combatted  with  learning  and  abil- 
ity by  Seargent  Hawkins;  and  then  there  is  a  digression  about 
the  law  of  forfeiture  in  England,  and  its  abolishment  by  our 
constitution.  And,  then,  in  the  close  of  the  charge,  the  jury 
are  instructed  to  take  all  the  facts  and  circumstances  together, 
and  to  judge  for  themselves.  The  error  of  the  court,  if  any, 
was  in  giving  too  little,  rather  than  too  much  weight,  to  that  cir- 
cumstance. A  will  prepared  in  view  of  suicide,  and  of  course 
under  the  influence  of  the  morbid  and  unhappy  feelings  leading 
to  that  catastrophe,  must,  where  its  validity  is  in  question,  be 

largely  affected  by  that  circumstance. 
25 
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Again  it  is  said,  that  there  was  no  proof  shown  to  the  county 
court,  where  the  issue  was  made  up,  establishing  the  heirship 
of  the  caveators.  We  cannot  tell  how  this  was.  No  bill  of  ex- 
ceptions was  taken  in  the  county  court.  The  record  only  stat- 
ing that  the  propounders  do  not  admit  the  heirship.  So  the 
question  discussed  has  not  been  raised  by  the  record. 

Upon  the  whole,  we  feel  constrained,  by  what  is  shown  in 
the  record,  and  by  the  well  settled  doctrine  of  this  court  in 
cases  of  new  trial,  to  affirm  the  verdict  and  judgment  of  the 
Circuit  Court. 


Wright  vs.  The  State. 

1.  It  M  no  i^ronnd  in  law,  either  of  denrarreror  arrest  of  jadg^meat,  that  seTeral  distinct 
felonies  of  the  same  deg^ree,  though  comniitted  bj  defendant  at  different  times,  sfaonid 
be  inserted  in  the  same  indictment,  yet  If  shown  to  the  court  before  plea,  it  is  within 
the  descretionary  power  of  the  court  to  quash  the  indictment,  or  after  plea,  to  compel 
the  prosecntor  to  elect  on  which  coant  he  will  proceed. 

2.  The  indictment  charged  in  one  count,  that  Wright  committed  a  rape  on  the  body 
of  Tabitha  Webb,  on  a  given  day:  and  in  another,  that  he  on  the  same  day  had  car- 
nal knowledge  of  Tabitha  Webb*  she  being  uMier  ten  yean  of  age:  Held,  that  he  was 
intended  to  be  charged  with  but  one  offence. 

3.  The  principles  of  the  case  of  JIfeGowm  vs.  Tke  State,  9  Yerger,  184;  Pejnie  vs. 
Tke  State,  3  Humphreys,  357,  recognized. 

4.  The  court  charged  the  juiy,  that  if  the  female  assaulted,  consented  through  lear,  or 
consented  after  the  fact,  or  was  taken  at  first  with  her  consentf  if  she  was  afterwarda 
forced,  the  offence  was  committed:  Held  that  there  was  no  error  in  this  charge. 

Wright  was  indicted  in  the  Circuit  Court  of  Knox  county, 
at  the  October  term,  1842.  The  indictment  contained  two 
counts.  The  first  for  a  rape  committed  on  the  body  of  Tabitha 
Webb,  on  the  16th  day  of  August,  1848,  in  thecounty  of  Knox; 
the  second  for  having  on  the  same  day,  in  said  county,  had 
carnal  knowledge  of  said  Tabitha  Webb,  she  being  a  female 
child,  under  the  age  often  years. 

The  defendant  pleaded  not  guilty,  and  an  issue  thereupon 
was  submitted  to  a  Jury  at  the  January  term,  1843,  Scott, 
Judge,  presiding. 

It  appeared  that  the  defendant  had  gone  to  the  boose  of  the 
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nx>ther  of  Tabitha  Webb  after  dark,  in  ibe  county  of  Knox,  and 
that  the  mother  sent  her  daughter  Tabitha,  who  was  over  ten 
years  of  age,  after  water,  and  that  Wright  went  with  her  to 
which  she  made  no  objection.  There  were  some  circum- 
stances going  to  show,  that  she  was  willing  to  go  with  him,  and 
was  willing  to  receive  his  dalliance;  but  her  screams  when  vio- 
lence was  attempted,  the  bruises  on  her  body,  and  her  eflbrts 
to  escape  the  assault  of  the  prisoner,  left  no  doubt  of  her  unwil- 
lingness to  assent  to  the  desires  of  the  defendant.  These  facts, 
together  with  the  acknowledgment  of  the  defendant,  left  no 
doubt  of  his  guilt.  There  was  proof  introduced  to  show  that 
the  mother  was  a  prostitute.  &c.  &c. 

The  Judge,  charged  the  jury,  that  it  was  no  diflference  if  the 
person  abused  consented  through  fear,  or  that  she  was  a  com- 
mon prostitute,  or  that  she  assented  after  the  fact,  or  that  she 
was  taken  at  first  vnih  her  own  consent,  if  she  was  afterwards 
forced  against  her  will. 

The  jury  returned  a  verdict  of  guilty  on  the  first  count,  and 
not  guilty  on  the  second.  A  motion  for  a  new  trial  was  made 
and  overruled. 

The  defendant,  by  his  attorney.  Swan,  then  moved  in  arrest 
of  judgment,  and  assigned  the  following  as  the  ground  of  his 
motion. 

"The  indictment  joins  offences  differing  in  their  nature,  cir- 
cumstances and  name,  constituting  different  and  distinct  felonies. 
"The  first  count'  charges,  that  the  defendant,  in  and  upon  one 
Tabitha  Webb,  spinster,  violently,  feloniously  and  unlawfully, 
did  make  an  assault,  and  her  the  said  Tabitha  Webb,  then  and 
there  unlawfiiUy  and  feloniously  did  ravish  and  carnally  know, 
contraiy  to  the  form  of  the  statute  in  such  case  made  and  pro- 
vided. 

"The  second  count  charges,  that  the  defendant,  in  and  upon 
one  Tabitha  Webb,  spinster,  a  female  child,  under  the  age  of 
ten  years,  &c.,  unlawfully  and  feloniously  did  make  an  assault, 
and  her  the  said  Tabitha  Webb,  then  and  there  wickedly,  un- 
lawfully and  feloniously  did  carnally  know  and  abuse,  contraiy 
to  the  form  of  the  statute.  Sec.;  differing  from  the  chaige  in  the 
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first  count,  in  nature,  circumstance  and  name,  and  constituting 
a  separate  and  distinct  charge/' 

This  motion  was  overruled  and  defendant  appealed  in  error. 

Stami  for  plaintiff  in  error. 

Attorney  General,  for  the  State. 

TuRLEY,  J.  delivered  the  opinion  of  the  court 

At  the  February  term,  1843,  of  the  Circuit  Court  of  Knox 
county,  the  prisoner,  Andrew  J.  Wright,  was  put  upon  his  trial 
on  a  bill  of  indictment  containing  two  counts,  one  of  which 
charged  him  with  the  oflfence  of  rape,  committed  upon  the  body 
of  Tabitha  Webb;  the  other  with  the  ofience  of  having  had 
carnal  knowledge  of  Tabitha  Webb,  she  being  under  age  of 
ten  years.  The  jury  found  him  guilty  on  the  first,  and  not 
guilty  on  the  second;  and  sentenced  him  to  ten  years  impri- 
sonment in  the  jail  and  penitentiary  of  the  State;  and  judgment 
was  given  accordingly.  And  a  writ  of  error  is  thereupon  pro- 
secuted to  this  court. 

We  are  glad  to  be  freed  firom  the  necessity  of  entering  into 
an  investigation  of  the  disgusting  details  of  this  ofience,  as  ex- 
hibited in  the  bill  of  exceptions,  as  it  is  not  insisted  that  a  new 
trial  ought  to  be  granted  upon  the  facts  proven  to  the  jury,  but 
several  legal  objections  are  taken  to  the  proceedings  on  the  trial, 
which  it  is  contended  vitiate  the  verdict,  and  for  which  the 
judgment  should  be  reversed.  We,will  examine  them  as  they 
arise  in  the  argument  of  the  prisoner's  counsel. 

1st.  The  court  was  asked  to  compel  the  Attorney  General  to 
elect  upon  which  count  of  the  indictment  he  would  put  the  pri- 
soner upon  trial;  which  the  Judge  refused  to  do.  In  this  it  is 
insisted  there  is  error;  because  the  two  ofifences  cannot  be  legal- 
ly joined  in  the  same  bill  of  indictment.  Is  this  objection  sus- 
tainable? We  think  not.  Mr.  Chitty  in  his  Treatise  upon  crinok- 
inal  law,  vol.  1st,  page  236,  says,  <<In  cases  of  felony,  no  more 
than  one  distinct  ofience  or  criminal  transaction,  at  one  tinae, 
should  regularly  be  charged  upon  the  prisoner  in  one  indict- 


JULY  TERM,  1643.  197 

[Wright  «t.  Tbe  BMit.] 

ment;  because,  if  that  should  be  shown  to  the  court  before  plea, 
they  will  quash  the  indictmeut,  lest  it  should  confound  the  pri- 
soner in  his  defence,  or  prejudice  him  in  his  challenges  to  the 
jury;  and  if  they  do  not  discover  it  till  afterwards,  they  may 
compel  the  prosecutor  to  elect  on  which  charge  he  will  proceed. 
But  this  is  only  matter  of  prudence  and  discretion,  which  rest 
with  the  judges  to  exercise.  For  in  point  of  law,  there  is  no 
objection  to  the  insertion  of  severaldistinct  felonies  of  the  same 
degree,  though  committed  at  different  times,  in  the  same  indict- 
ment, against  the  same  ofiender,  and  it  is  no  ground,  either  of 
demurrer  or  arrest  of  judgment." 

For  which  positions  are  cited,  3  T.  R.  106-6; '2d  East  PI. 
Cr.  515;  2d  Campb.  131;  3d  Campb.  132;  Bum's  Justice, 
Indict,  4;  2d  Hale,  173;  2d  Leach,  1003;  8th  East,  41. 

These  authorities  are  conclusive  upon  the  question,  showing 
that  in  point  of  law  there  is  no  objection  to  the  insertion  of  sev- 
eral distinct  felonies  of  the  same  degree  in  one  bill  of  indict- 
ment, but  that  the  court  will  in  its  discretion  upon  application, 
either  quash  the  bill  of  indictment  in  such  case,  or  compel  the 
Attorney  General  to  elect  upon  which  count  he  will  proceed; 
and  that  such  joinder  constitutes  no  ground  of  demurrer  or  arrest 
of  judgment,  and  of  course  cannot  be  assigned  as  an  error  in  a 
revising  court.  But  it  is  also  to  be  observed,  that  the  two  of- 
fences charged  in  this  bill  of  indictment  are  not  distinct  and  dif- 
ferent. The  wrong  charged  in  both  counts  is  the  same,  the 
person  upon  whom  it  was  inflicted  is  the  same,  and  the  time  of 
its  perpetration  the  same,  and  the  two  counts  were  necessary  to 
meet  an  unascertained  fact,  which,  when  ascertained,  would 
characterise  the  ofience,  viz,  the  age  of  the  person  injured;  if 
she  were  above  the  age  of  ten  years,  the  oflfence  would  be  rape; 
if  under,  the  unlawful  carnal  knowledge  of  a  female  child;  for 
both  of  which  the  punishment  is  the  same.  The  case  of  The 
People  vs.  Rynelersj  12th  Cowen,426,  which  has  been  cited  as 
authority,  by  the  prisoner's  counsel,  does  not  controvert  these 
principles,  but  sustains  them.  Chief  Justice  Savage,  who  de- 
livered the  opinion  of  the  court,  says;  "That  there  would  be  an 
incongruity  in  incorporating  in  the  same  indictment,  ofiences  of 
a  different  character,  such  for  instance,  as  forgery  and  perjury 
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cannot  be  denied;  and  that  in  such  case  a  court  would  refuse 
to  hear  a  trial  upon  both,  there  can  be  no  doubt.  But  when 
offences  of  the  same  character,  differing  only  in  degree,  are 
united  in  the  same  indictment,  the  prisoner  may  and  ought  to 
be  tried  upon  both  charges  at  the  same  time.  Such  is  this  case. 
The  prisoner  is  indicted  for  forging  the  check,  and  also  for  pub- 
lishing it  as  true,  knowing  it  to  be  false.  These  are  different 
oflfences,  and  punished  with  different  degrees  of  severity,  but 
were  properly  united,  both  in  the  indictment  and  the  trial." 

2d.  The  second  objection  taken  is,  that  the  court  erred  in 
forcing  the  prisoner  to  challenge  jurors,  who,  upon  examination, 
stated  that  they  had  formed  opinions  relative  to  his  guilt  or  in- 
nocence, upon  rumors. 

This  question  has  been  fuUy  examined  in  the  case  of  McGotv- 
an  vs.  The  States  9th  Yerger,  and  is  there  settled  against  the 
prisoner;  the  principle  of  that  decision  has  been  followed  ever 
since  by  this  court,  and  we  see  no  reason  to  change  it. 

3d.  It  is  contended,  that  the  charge  of  the  Judge  is  erroneous 
in  this,  that  he  said  'to  the  jury,  *'It  is  no  difference  if  the  per- 
son abused  consented  through  fear,  or  that  she  was  a  common 
prostitute,  or  that  she  assented  after  the  fact,  or  that  she  was 
taken  first  with  her  own  consent,  if  she  were  afterwards  forced 
against  her  will."  This  charge  is  correct  in  every  particular, 
and  fully  sustained  by  authority. 

We  have  thus  examined  all  die  otgections  taken  for  the  pri- 
soner, and  find  that  none  of  them  vitiate  the  proceedings  in  the 
court  below,  and  we,  therefore,  affirm  the  judgment. 
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No  action  will  lie  to  enforce  a  contract  which  b  in  violation  of  a  italnle,  or  of  the  com- 
mon law,  or  which  it  immoral  in  its  character,  and  contrary  to  public  policy. 

This  action  of  covenant  by  Hale  against  Henderson,  was 
tried  before  Judge  Scott,  and  a  jury  of  Monroe  county,  and  re- 
sulted in  a  verdict  and  judgment  for  the  defendant,  from  which 
the  plaintiff  appealed. 

OiUetpie,  for  plaintiff. 

Cannanj  for  defendant. 

GaKBN,  J.  delivered  the  opinion  of  the  court. 

In  the  year  1819,  the  Legislature  of  Tennessee  passed  a  law 
to  dispose  of  the  lands  in  the  Hiwassee  District.  The  said 
lands  were  sold  at  Knoxville;  the  sales  commenced  the  first 
Monday  of  November,  1890.  The  plaintiff  being  about  to  bid 
for  certain  lands,  the  defendsmt,  and  Austin  Rider,  to  induce 
him  not  to  bid,  and  to  obtain  his  agency  in  preventing  other 
persons  from  bidding,  executed  the  following  instrument: 

"We  the  undersigned  promise  to  pay  Hugh  D.  Hale,  five 
hundred  dollars,  if  we  should  get  the  land  we^want  in  the 
Tellico.  plains,  or  any  part  thereof  that  we  may  bid  for;  pro- 
vided we  get  said  land  at  eight  dollars  per  acre;  and  also  to 
pay  one-fourth  of  the  difference  between  what  it  may  go  at 
less  than  eight  dollars,  and  eight  dollars.  Provided  in  no  case 
he  shall  have  a  greater  sum  than  one  thousand  dollars,  includ- 
ing the  five  hundred  first  above  mentioned.  The  fractions  we 
mean  are  128,  66,  111,  164,  138,  103.  And  I  hereby  agree 
to  endeavor  to  keep  every  other  person  off  said  fractions.  Wit- 
ness our  hands  and  seals,  this  6th  December,  1820.  And  a 
credit  of  twelve  months  be  given  for  all  but  five  hundred  dol- 
lars. 

Thos.  Hendirson,  [Seal.] 
Austin  Rider,  [Seal.] 

This  suit  is  brought  against  Thomas^  Henderson,  one  of  the 
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obligors  in  the  above  instrument,  who  pleads  the  facts  above 
set  forth;  insisting  that  the  contract  was  illegal,  and  that  the 
obligation  was  void. 

The  contract  set  forth  in  this  case,  was  a  most  fraudulent  and 
iniquitous  one.  The  public  domain  was  exposed  to  sale;  and 
the  State  had  a  right  to  obtain  such  price  as  it  was  fairly  worth, 
and  as  purchasers,  unbiassed  and  unafiected  by  any  improper 
interference,  would  be  willing  to  give.  But  the  plaintiff  under- 
takes, not  only,  that  he  will  not  bid  himself  for  the  lands  the 
defendant  wants,  but  that  he  will  use  his  influence  to  prevent 
other  persons  from  bidding;  thus  selling  himself  to  prevent 
competition,  and  to  permit  the  defendant  to  obtain  the  lands  he 
wished  to  buy  at  a  rate  greatly  below  their  value.  He  engaged 
not  only  to  defraud  the  State,  but  to  use  a  corrupting  influence 
upon  other  bidders;  and  now  having  colluded  with  the  defend- 
ant to  defeat  the  law,  he  asks  the  aid  of  the  law  to  enforce  his 
contract.  This  cannot  be  done.  No  principle  of  law  is  better 
settled,  than  that  no  action  will  lie  to  enforce  a  contract  made 
in  violation  of  a  statute,  or  of  the  common  law,  or  which  is 
immoral  in  its  character  and  against  public  policy.  In  the 
case  of  Wheeler  vs.  Russell^  17  Mass.  Rep.  257,  the  subject  is 
fully  discussed,  and  all  the  authorities  are  referred  to  and  re- 
viewed, showing  that  this  has  been  the  uniform  doctrine  of  the 
courts  of  England  and  in  this  country.  Let  the  judgment  be 
affirmed. 
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It  is  a  fixed  rule  of  practice  in  the  introilaction  of  testiroony,  that  the  plaintiff  shall  first 
bring  forward  all  the  testimony  which  goes  to  establish  his  claim;  the  defendant 
shall  then  introduce  hji  proof  upon  matters  of  defence  and  bis  testimony,  rebnttiog 
the  proof  adduced  by  the  plaintiff;  then  the  plaintiff,  his  proof,  rebutting  that  of  the 
defendant.  After  the  plaintiff  has  introduced  his  proof  to  establish  his  claim,  and 
the  testimony  of  the  defendant  has  been  heard,  the  plaintiff  can  latroduoe  no  testimo- 
ny in  chief.  The  court  has  the  discretionary  power  to  relax  this  role,  where  justice 
Inquires  it  should  be  done;  but  the  judgment  of  the  coart  will  not  be  reversed  for  the 
relaxation  of  the  rule,  or  refusal  to  relax  it,  unless  the  error  be  g^oss  and  palpable. 

This  action  of  trover  and  conversion  was  tried  upon  the  plea 
of  not  gailty,  by  Judge  Luckey  and  a  jury  of  Green  county,  at 
the  February  term,  1842,  and  resulted  in  a  verdict  and  judg- 
ment for  the  defendant,  from  which  the  plainbff  appealed. 

T.  Ndtan,  for  the  plaintiff. 

R.  J.  McKkiney^  for  the  defendant. 

T173EU.BY,  J.  delivered  the  opinion  of  the  court. 

This  is  an  action  of  trover  and  conversion.  Upon  the  trial  in 
the  court  below,  the  plaintiff,  to  support  his  action,  among  other 
witnesses  examined  Samuel  Smith:  having  closed  his  testimony 
hi  chief,  the  defendant  introduced  and  examined  several  wit- 
nesses as  to  the  general  character  of  Samuel  Smith,  who  de- 
posed that  they  would  not  give  him  credit  on  his  oath.  The 
plaintiff  then  introduced  Andrew  Kennedy,  and  proposed  to  ex- 
amine him  as  to  his  knowledge  of  the  facts  deposed  to  by  Sam- 
uel Smith,  for  the  purpose  of  showing  that  they  were  true:  this 
was  objected  to,  and  the  objection  was  sustained  by  the  court, 
upon  the  ground  that  the  testimony  thus  offered  vsras  testimony 
in  chief  and  therefore  not  properly  receivable  at  that  stage  of  the 
proceedings,  from  which  judgment  of  the  court  this  writ  of  error 
is  prosecuted. 

The  Brst  question  for  consideration  is,  whether  the  proof  of- 
fered and  rejected  was  testimony  in  chief?  That  it  was  is  ob- 
vious; for  although  the  bill  of  exceptions  does  not  show  what 
facts  Samuel  Smith  deposed  to,  yet  as  he  was  examined  at  the 
26 
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opening  of  the  plaintiff's  case,  it  is  quite  certain  they  must  have 
been  those  upon  which  plaintiflTs  right  to  recover  for  the  con- 
version of  the  property  sued  for  rested:  then  an  attempt  to  prove 
the  truth  of  these  facts  by  another  witness  is  additional  proof 
upon  them,  and  not  rebutting  testimony,  introduced  for  the  de- 
fence: it  is  then  testimony  in  chief. 

2.  The  testimony  offered  being  in  chief,  did  the  court  err  in 
rejecting  it? 

For  the  purpose  of  facilitating  and  expediting  business,  rules 
of  practice  have,  from  time  immemorial,  been  adopted  in  all 
courts  of  justice.  These  rules,  though  not  so  binding  and  ob- 
ligatory as  those  establishing  rights,  are  nevertheless  not  depart- 
ed from  except  at  the  discretion  of  the  court;  which  discretion 
should  not  be  exercised  inconsiderately  and  for  trivial  causes. 

Among  other  rules  adopted,  is  the  one  regulating  the  mode 
for  the  examination  of  witnesses;  it  is  a  very  important  one  and 
of  very  great  antiquity:  without  it,  the  confusion  in  the  examin- 
ation of  cases  before  a  jury  would  be  intolerable  and  the  pro- 
lixity of  investigations  interminable.  It  provides,  that  the  plain- 
tiff shall,  in  the  opening  of  the  case-,  examine  all  his  testimony 
which  goes  to  establish  his  action;  the  defendant  shall  then  in- 
troduce his  proof  upon  hismatter/s  of  defence  and  his  testimony 
rebutting  the  proof  adduced  by  the  plaintiff;  and  then  the 
plaintiff,  any  which  may  rebut  that  of  the  defendant,  but  no^ 
thing  in  chief,  but  by  the  permission  of  the  court,  which  permis- 
sion, as  we  have  said,  ought  not  to  be  extended  except  for  good 
and  sufficient  reason  shown,  lest  the  good  which  results  from 
the  rule  be  destroyed,  and  the  evil  intended  to  be  obviated  be 
visited  upon  the  courts  in  its  full  force.  The  relaxing  of  the 
rule,  then,  is  a  matter  of  discretion  with  the  court;  and  so  diffi- 
cult is  it  to  reverse  for  the  exercise  of  a  discretion,  that  many 
courts  have  refused  to  do  so;  but  in  this  State  it  has  been  held, 
that  the  wrong  exercise  of  a  legal  discretion  is  matter  of  errors 
but  then  it  must  be  gross  and  palpable,  and  not  subject  to  hesi- 
tation or  doubt  Such  is  not  this  case;  there  is  no  cause  showa 
to  make  it  an  exception  from  the  application  of  the  rule  of  prac- 
tice we  are  commenting  upon:  on  the  contrary,  if  we  were  to  re- 
verse this  case  it  would  virtually  destroy  the  rule  of  practice 
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which  has  been  so  long  enforced  and  been  productive  of  so 
much  benefit,  for  there  is  nothing  in  this  case  to  distiaguish  it 
from  another  in  which  the  plaintiff  may  have  neglected  to  intro- 
duce all  his  proof  in  chief,  upon  the  opening  of  his  case.  To 
reverse  in  this  case  would  be  to  reverse  in  every  case  when  up- 
on a  similar  application  the  Judge  should  think  proper  to  en- 
force the  rule,  and  of  consequence  leave  him  no  discretion  what- 
ever upon  the  subject,  but  make  it  imperative  upon  him  to  re- 
ceive the  proof.     This  we  cannot  think  of  doing. 

The  judgment  of  the  Circuit  Court  will  therefore  be  affirm- 
ed. 


Cbutchfield  v8.  Hammock. 

1.  Entries  and  grants  are  void  and  may  be  resisted  in  a  trial  in  ejectment  where  there 
is  a  want  of  property  in  the  grnator,  or  want  of  power  in  the  officers  appointed  bj 
the  government  to  receive  the  entries  and  issue  the  grants. 

2.  The  Surveyor  of  the  Ocoee  District  included  in  his  surrey  of  the  Ocoee  District, 
land  lying  in  the  Uiwasaee  District,  and  so  laid  the  same  down  in  the  general  plan  of 
the  District.  The  lands  were  entered  and  granted  as  lands  lying  in  the  Ocoee  Dis- 
trict: Held,  that  the  grants  were  void. 

Ejectment  in  the  Circuit  Court  of  Meigs  county » for  680  acres 
of  land}  and  verdict  and  judgment  for  the  defendant,  Judge 
Keith  presiding.  The  plaintiff  appealed.  The  facts  of  the 
case,  and  charge  of  the  court  below,  are  set  out  in  the  opinion 
of  this  court 

Jamigan,  forplaintifil 

Vandiket  for  defendant. 

TuRLBY,  J.  delivered  the  opinion  of  the  court. 

This  is  an  action  of  ejectment  brought  to  recover  possession 
of  the  premises  in  dispute,  an  island  in  the  Tennessee  river. 
The  bill  of  exceptions  shows  that  the  lessor  of  the  plaintiff 
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claims  title  by  virtue  of  entries  made  in  the  Ocoee  District, 
and  a  grant  theieon  from  the  State  of  Tennessee;  that  the  en- 
tries are  Nos.  45,  44,  63,  164,  and  bear  date  6th,  6th,  and  12th 
of  November,  1838,  and  the  grant  bears  date  the  31st,  January, 
1839;  that  the  lands  thus  entered  and  granted,  were  ceded  to 
the  United  States  by  treaty  with  the  Cherokee  nation  of  Indians 
in  1819,  and  formed  a  part  of  the  Hiwassee  District;  that  the 
lands  forming  the  Ocoee  District  were  ceded  to  the  U.  States 
by  a  treaty  made  with  the  same  nation  in  1836,  and  that  the 
surveyor  of  the  Ocoee  District  in  making  a  survey  and  general 
plan  for  the  district,  included  the  island  in  dispute. 

Upon  the  trial  the  Judge  charged  the  jury,  "that  if  the  lands 
entered  by  the  lessor  of  the  plaintiff,  and  granted  to  him  by  the 
State  did  not  constitute  a  part  of  the  Ocoee  District,  as  the  same 
was  established  by  law,  the  entries  and  grant  communicated 
no  title  to  him,  and  that  he  could  not  recover  in  this  action;" 
and  there  was  a  verdict  and  judgment  accordingly  for  the  de- 
fendant. 

The  plaintiff  in  error  does  not  controvert  the  fact,  that  the 
lands  sued  for  were  ceded  by  the  tre9.ty  of  1819,  and  form  a 
part  of  the  Hiwassee  District,  and  not  of  the  Ocoee;  but  con- 
tends, that  in  as  much  as  th6  surveyor  of  the  Ocoee  District  has 
by  his  survey  included  the  same  in  that  district,  and  placed  it 
down  upon  the  general  plan  as  a  part  thereof;  that  the  defend- 
ant had  the  right  to  enter  it  in  the  office  of  said  district,  and  that 
the  State  of  Tennessee  having  issued  a  grant  therefor,  all  per- 
sons are  estopped  from  controverting  the  same. 

This  argument  cannot  be  sustained.  Ever  since  the  case  of 
PoWs  lessee  vs.  Wendell  and  others^  decided  by  the  Supreme 
Court  of  the  United  States,  and  reported  in  the  second  Tennes- 
see Reports,  433,  it  has  been  held  that  entries  and  grants  are 
void,  fimd  may  be  resisted  in  a  trial  in  ejectment,  whenever 
there  is  want  of  property  in  the  grantor,  or  want  of  power  in  the 
officers  appointed  by  the  government  to  receive  the  entries  or 
issue  the  grants.  The  principles  of  this  decision  have  been 
reoogniaad  by  the  Supreme  Court  of  this  State  in  the  cases  of 
Femress^  lessee  vs.  Western^  decided  at  Charlotte  in  1820,  not  re- 
ported, and  in  the  case  of  McLemore^s  lessee  vs.  Wright^  decided 
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at  Reynoldsbuigh  in  1829,  and  reported  in  2  Yerg.  Rep.  326. 
In  the  case  now  under  consideration,  the  lands  in  dispute 
constituting  a  part  of  theHiwassee  District,  were  not  included 
by  the  lines  of  the  Ocoee  District;  the  surveyor,  then,  in  ex- 
tending the  lines  so  as  to  embrace  it,  was  acting  out  of  the 
sphere  of  the  authority  vested  in  him,  and  his  act  was  void;  be- 
ing void,  the  act  cannot  be  construed  to  have  made  these  lands  a 
part  of  the  Ocoee  District;  not  being  such,  the  «ntry  taker  had 
no  power  to  receive  entries  therefor,  as  his  power  was  limited  to 
the  receptionof  entries  of  land  in  the  Ocoee  District;  he  having 
no  power  to  receive  the  entries,  they  are  void;  and  of  course  a 
grant  issued  upon  them  by  the  Governor  of  the  State  is  also  void, 
because  he  has  no  power  to  issue  grants,  except  upon  valid  en- 
tries. The  lessor  of  the  plainti£^  then,  had  no  title  to  the  pre- 
mises in  display  and  the  judgment  of  the  Circuit  Court  must  be 
affirmed. 


Massengill  vs.  Boylbs. 

1.  A  call  for  counc  otod  diflUncc  nra»t  yield  to  a  call  for  oaiural  objects. 
%,  Parol  cvidenc*  ii  oot  adiuiisible  to  control  the  de«criptioD  of  laud  in  a  graot,  unless 
monamenu  of  boundary  were  made  at  the  time  of  the  execution  of  the  grant. 

This  action  of  ejectment  was  instituted  in  the  county  of 
Grainger,  by  Massengill  against  Boyles,  to  recover  a  tract  of 
land.  It  was  tried  by  Judge  Luckey,  and  a  jury  of  Grainger, 
at  the  September  term,  1842,  of  the  Circuit  Court,  and  resulted 
in  a  verdict  and  judgment  for  the  defendant  The  plaintiff 
appealed. 

The  iacts  of  the  case  and  charge  of  the  Judge  upon  the 
points  determined,  are  stated  in  the  opinion  of  the  court,  which 
follows. 

Rs  J,  McJ^Hnof^  for. Massengill. 

Peci,  for  Boyles. 
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TuBLBY,  J-  delivered  the  opinion  of  the  court. 

This  is  an  action  of  ejectment,  and  the  point  to  be  decided 
now,  arises  out  of  the  question,  as  to  what  is  the  true  mode  of 
running  the  first  line  of  the  grant  under  which  the  plaintiff  in 
ejectment  claims  the  premises  in  dispute.  This  grant  was  is- 
sued by  the  State  of  Tennessee,  to  the  lessor  of  the  plaintiff,  on 
the  8th  day  of  August,  1823,  and  calls  to  begin  at  a  chesnut  on 
the  bank  of  Buffidoe  creek,  comer  to  Rhodes'  big  survey;  then 
to  run  south  seventeen  degrees  west  along  the  line  of  said  sur- 
vey one  hundred  and  thirty  poles  to  a  stake,  on  the  bank  of  the 
Holston  river,  two  poles  below  the  mouth  of  Buffaloe  creek, 
comer  to  Rhodes'  big  survey,.  Sec.  The  grant  to  Rhodes  was 
issued  by  the  State  of  North  Carolina,  on  the  29tb  day  of  July, 
1793,  and  calls  to  lie  on  the  north  side  of  Holston  river,  on  both 
sides  of  Buffaloe  creek,  beginning  at  three  pines,  and  mnning 
different  courses  to  a  chesnut,  on  the  north  side  of  the  creek; 
thence  down  the  creek,  a  south  course,  one  hundred  poles  to  a 
beech,  on  the  bank  of  the  river,  below  the  mouth  of  the  creek, 
&c.  The  question  for  determination  is,  shall  this  line,  from  the 
chesnut  be  mn  straight  to  the  point  called  for  on  the  river,  or 
shall  it  be  ran  with  the  meanders  of  the  creek?  If  with  the 
meanders  of  the  creek,  the  premises  in  dispute  eu*e  included  in 
the  limits  of  the  grant  by  the  lessor  of  the  plaintiff,  othervnse 
not.  As  an  abstract  question,  it  would  admit  of  no  difficulty; 
for  the  call  in  the  grant  to  Rhodes  to  run  down  the  creek,  it  is 
believed,  by  all  the  judicial  decisions,  constitutes  the  creek  the 
boundary,  and  the  call  in  the  ^ant  to  the  plaintiff's  lessor,  'Ho 
mn  along  the  line  of  Rhodes"  would  make  the  creek  the  boun- 
dary on  that  line  of  the  lands  thus  granted,  notwithstanding 
the  additional  call  of  "south,  seventeen  degrees  west,"  which 
would  be  rejected  upon  the  well  established  principle,  that  a 
call  for  course  and  distance  must  yield  to  a  call  for  natural  ob- 
jects. 

But  much  proof  has  been  introduced,  tending  to  show  that  a 
straight  line  from  the  chesnut  to  the  river  has  for  years  been 
considered,  in  the  neighborhood,  as  the  line  of  Massengill's 
grant,  though  the  same  has  never  been  mn  and  marked;  and  it 
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is  now  contended,  that  the  general  reputation  will  control  the 
call  for  the  meanders  of  the  creek,  and  make  it  yield  to  the  call 
for  course  and  distance,  notwithstanding  the  line  has  not  been 
marked.  Upon  this  point,  the  court  charged  the  jury,  "that  if 
the  surveyor,  at  the  time  he  made  Massengill's  survey,  actually 
run  the  line  from  the  chesnut'  straight  to  the  point  on  the  river, 
according  to  the  call  for  course  and  distance,  though  he  did  not 
mark  the  same  as  the  boundary,  yet  it  would  control  the  call  for 
Rhodes*  line,  and  make  the  line  thus  run.  the  boundary."  Is 
this  the  law?  We  think  not;  and  hold,  that  before  a  line  run 
according  to  course  and  distance  can  control  a  call  for  natural 
objects,  that  it  must  not  only  have  been  traced  by  the  cdmpass, 
but  must  have  been  marked  and  fixed  by  the  surveyor  as  the 
boundary,  and  which  must  be  proven  to  be  the  line  on  the  trial, 
and  so  are  authorities.  1st  Haywood,  22,  376;  2d  Hawks  R. 
218;  3d  do.  65;  2d  Dervereaux  Rep.  416;  3d  Dev'r.  65,  67. 
These  authorities  fully  sustain  the  position,  that  parol  evidence 
is  not  admissible  to  control  the  description  of  the  land  in  a  deed 
or  grant,  unless  monuments  of  boundary  were  made  at  the  time 
of  the  execution  of  the  deed  or  grant:  this  an  unmarked  line  is 
not.  The  charge  of  the  Judge  upon  this  point,  then,  is  erro- 
neous, and  the  judgment  must  be  reversed,  and  a  new  trial 
granted. 

We  do  not  deem  it  proper  to  enter  into  investigation  of  the 
merits  of  the  defence  arising  out  of  the  operation  of  the  statute 
of  limitations,  as  it  could  not  benefit  the  defendant  at  this  time, 
we  being  compelled  to  reverse  upon  the  other  point;  the  ques- 
tion is,  therefore,  left  open  for  re-examination  atid  adjudication 
in  the  Circuit  Court. 

Judgment  reversed,  and  case  remanded. 
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1.  A  settled  rule  in  the  conttraction  of  wills  is,  that  the  intention  of  the  testator  shall 
be  carried  into  effect  whenever  it  can  be  done  without  violating  some  established  rule 
of  law. 

2.  A  clause  in  a  will  provided  that  the  slaves  of  testator  should  be  emancipatftd,  and 
charged  the  real  and  personal  estate  of  the  testator  with  the  expenses  of  emancipation 
and  transportation  of  the  slaves.  The  will.'  by  a  subsequent  clause,  devised  all  the 
real  estate  and  the  balance  of  his  pecsoaal  estate  to  certain  devisees.  Held«  that  these 
clauses  of  the  will  were  not  incompatible,  but  that  the  devisees  took  the  real  estate 
subject  to  the  charge  imposed  on  them  bj  the  previous  dausa. 

This  case  was  tried  on  bill,  answer,  replication  and  proof,  in 
the  Chancery  Court  at  Greenville,  by  Chancellor  Williams,  and 
a  decree  for  an  account  rendered,  from  which  the  defendants 
appealed. 

J,  A.  McKinruy,  for  complainants. 

IL  McKinneyt  for  defendants. 

TuRLBY,  J.  delivered  the  opinion  of  the  court. 

This  is  a  bill  filed  by  the  complainants  against  the  executors 
of  the  last  will  and  testament  of  William  Conway,  deceased, 
and  the  devisees  of  the  real  estate  under  the  will,  for  an  account 
for  the  proceeds  of  the  land  belonging  to  the  estate  of  the  said 
William  Conway,  from  the  date  of  his  death,  and  the  appro- 
priation of  the  same  to  their  benefit. 

Complainants  were  the  slaves  of  the  said  William  Conway 
in  his  lifetime,  but  were  by  his  will  made  and  published  on  the 
13th  day  of  January,  1838,  directed  to  be  emancipated  by  his 
executors.  It  is  obvious,  from  the  whole  context  of  the  will, 
that  the  happiness  and  prosperity  of  his  slaves  was  the  chief 
object  of  anxiety  with  the  testator.  He  says:  "It  has  been  my 
desire  for  the  last  twenty  years,  that  at  my  death  all  my  slaves 
should  be  liberated."  "In  accordance  with  my  constant  desire 
for  the  last  twenty  years,  I  will  that  at  ray  death  all  the  negroes 
then  belonging  to  my  estate  shall  be  liberated;  and  inasmuch 
as  the  present  laws  of  the  State  of  Tennessee  do  not  allow  slaves 
liberated  by  their  owners  to  remain  within  the  limits  of  the 
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State,  I  wish  my  executors  to  present  mj  request  in  a  petition 
k)  the  legislature,  that  that  honorable  body  may  allow  my  slaves 
to  remain  in  the  State.  If,  however,  die  legislature  of  Tennes- 
see should  not  grant  the  prayer  of  the  petition,  in  that  case  it  is 
my  will  that  my  executors  should  take  such  steps  as  may  be 
found  necessary  to  secure  to  my  slaves  dieir  freedom  in  any  one 
of  the  United  States  in  which  it  can  be  done:  the  freedom  of 
my  slaves  at  my  death,  is  the  principal  object  of  care  and  in* 
terest  to  my  mind  in  the  disposition  of  my  property;  and  I  de- 
sire that  my  executors  shall  use  every  means  within  their  pow- 
er, and  do  all  things  tliat  may  be  necessary  to  secure  that  ob- 
ject. As  fiom  the  existing  ktws  of  Tennessee  upon  the  subject, 
soiBe  delay  will  take  place  before  it  can  be  ascertained  whether 
my  slaves  can  be  allowed  to  remain  in  the  State,  I  desire  that 
Ae  pit)ceeds  of  my  lands  should  be  appropriated  by  my  execu- 
tors to  fb^  use  and  benefit,  until  their  tiberty  is  fully  and  com- 
pletely secured  to  them  in  the  State  €i>f  Tennessee  'Or  any  other 
State  of  the  Union,  where  they  may  be  a:Ilo  wed  to  enjoy  it,  or  in 
wiy  other  country  where  it  may  be  necessary  for  them  to  go  in  or- 
der to  be  free.  If  my  slaves  have  to  be  removed  temporariiy  or 
permanently  out  of  the  State,  or  even  if  they  should  have  to  be, 
or  any  of  them  desire  to  be  transferred  to  Liberia,  the  expenses 
of  such  removal  or  transportation  are  to  be  paid  out  of  my  per- 
sonal estate  by  my  executors;  and  I  desire  that  out  of  my  per- 
sonal estate  a  sum  shall  be  appropriated  by  them  to  provide 
for  the  wants  and  support  of  my  negroes  until  they  can  by  their 
labor  provide  {or  themselves." 

Having  thus  made  ample  provision*  for  the  emancipation  of 
his  slaves,  and  their  sustenance  and  comfort  until  that  event 
should  be  consummated,  either  in  the  United  States  or  out,  and 
having  charged  his  estate,  both  real  and  personal,  with  the  ex- 
penses necessary  thereto,  the  testator,  by  a  second  clause  in  his 
wQl,  devises  all  his  real  estate  to  the  children  of  his  nephew 
William  C.  Hogan  and  to  W.  Conway  Hale.  As  was  antici- 
pated by  the  testator,  insuperable  difficulties  arose  to  the  eman- 
cipation of  his  slaves  in  the  United  States,  and  his  executors 
found  it  necessary,  in  order  to  carry  his  intentions  relative  there- 
to into  effect,  to  procure  an  cwrder  from  the  county  court  of  Green, 
27 
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for  their  emancipation  upon  the  condition  of  their  removal  to 
Liberia:  this  ofder  was  made  at  the  — ^  term,  1841,  of  said  court, 
and  bond  entered  iolo  for  the  performance  of  the  condition. 

The  point  in  dispute  in  this  case  arises  out  of  the  conflicting 
rights  of  the  slaves  and  devisees  under  the  will,  the  slaves 
claiming  the  proceeds  of  the  real  estate  under  the  provisions  of 
the  will  in  their  favor,  and  the  devisees  claiming  the  land  under 
the  devise  in  their  favor,  discharged  from  any  liability  for  the 
use  and  benefit  of  the  slaves  from  the  date  of  the  death  of  the 
testator. 

A  rule  for  the  construction  of  wills  of  long  standing,  and  one 
based  upon  principles  of  truth  and  justice,  is,  that  the  intentioD 
of  the  testator  shall  always  be  carried  into  effect,  when  it  can  be 
fairly  ascertained,  unless  it  be  in  violation  of  some  established 
principle  of  law.  That  in  the  disposition  of  his  properly,  the 
testator's  chief  object  in  the  case  under  consideration,  was  the 
freedom  and  comfort  of  his  negroes,  is  certain,  for  he  says  so: 
to  defeat,  then,  any  provision  in  his  will  made  in  their  favor, 
would  be  to  counteract  the  primary  intention  and  object  of  the 
testator.  This  we  cannot  do,  unless  there  be  some  principle  of 
construction  which  forces  such  action  upon  us.  This  it  is  argu- 
ed there  is  in  this,  that  the  clauses  of  the  will  appropriaUng  the 
proceeds  of  the  real  estate  to  the  use  and  benefit  of  the  slaves 
until  the  period  of  their  emancipation,  and  that  devising  the 
same  to  others  in  fee,  are  inconsistent  and  contradictory,  and 
cannot  therefore  stand  together,  and  that  by  all  principles  of 
construction  the  last  must  prevail  over  the  first  This  would 
certainly  be  true,  if  the  two  clauses  of  the  will  were  inconsist- 
ent and  contradictory;  but  we  do  not  think  they  are,  but  that 
both  clauses  can  be  carried  into  effect  without  any  contradic- 
tion and  without  defeating  any  expressed  or  implied  intention 
of  the  testator.  We  think  it  certain,  that  the  testator  intended 
to  charge  his  real  estate  to  the  full  extent  of  its  clear  proceeds 
for  the  use  and  benefit  of  his  slaves  till  they  should  be  emanci- 
pated, anticipating  delay  in  the  completion  of  that  event,  and 
that  the  devise  of  the  land  in  fee  to  others  was  with  this  charge 
upon  it  and  that  they  take  it  cum  onerej  or  in  other  words,  that 
although  the  fee  passes  by  the  devise  to  the  devisee  under  the 
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Will,  yet  they  are  not  entitled  to  any  proceeds  of  the  land  till 
the  emancipation  of  the  slavest  which  evept  happened  in  1842. 
We  therefore  affirm  the  decree  of  the  Chancery  Court,  and 
direct  an  account  to  be  taken  by  the  Clerk  and  Master  of  the 
Court,  as  is  therein  prescribed. 


^  Hunter  et  al  vs.  Fostbb  et  al. 

I  1.  A  deed  which  coaveyt  penona)  property,  consamable  ia  the  use,  if  Yoid  on  ita  fi^e 

1  agaioat  creditorft  on  the  pt>and  that  it  furoiihea  intrinsic  evidence  of  an  intention  to 

hinder  and  delay  them  in  the  collection  of  their  debts:  a  reserration,  however,  in 

favor  of  existing  creditors  repels  all  evidence  of  a  fraadulent  purpose,  and  renders 

sach  a  deed  Taltd. 

2.  The  &pt  that  a  wife  and  child  stand  in  silence  by  and  hear  the  &ther  and  husband 
claim  a  part  of  personal  property  conveyed  in  a  deed  to  them,  and  offer  to  sell  it, 
*  cannot  affect  the  validity  of  their  title. 

\ 

This  bill  was  filed  in  the  Chancery  Court  at  Pikeville,  by 
I  Martha  Hunter,  the  wife  of  James  Hunter,  and  her  children 

I  Joseph  and  Martha,  against  the  judgment  creditors  of  said 

\  James  Hunter,  to  restrain  the  sale  of  a  slave.    It  was  heard 

on  bill,  answer,  replication  and  proof,  before  Chancellor  Rid- 
i  ley.    He  dismissed  the  biU,  and  the  complainants  appealed. 

I 
I  Thonipi(m,  for  complainants. 

^  JafTuiginj  (fp  the  defendants. 

\  Rbbse,  J.  delivered  the  opinion  of  the  court. 


James  A.  Hunter,  the  husband  of  Martha  and  father  of  Jo- 
seph and  Ann  Hunter,  several  years  ago,  then  resident  in  and 
a  citizen  of  Virginia,  by  deed  duly  recorded  in  Albemarle  coun- 
ty, conveyed  certain  articles  of  personal  profferty,  includmg  a 
negro  girl  slave,  to  the  complainants,  therein  expressly  subjecting 
said  property  by  a  reservation  on  the  face  of  said  deed,  to  the 
satisfaction  of  all  claims  of  any  description  on  the  part  of  their 
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existing  creditors.    He  afterwards,  with  his  wife  and  children, 
ittid  the  negro  girl  and  some  articles  of  said  property,  removed 
to  this  States  He  sold  a  wagon  and  certain  other  property,  after 
his  rtoioval,  which  were  embraced  in  said  deed,  without  objec- 
tion on  the  part  of  his  wife,  and  spoke  of  and  rented  the  prop* 
erty  as  his  own.  The  defendants'  Tennessee  creditors,  becoming 
such  long  subsequent  to  the  date  of  the  deed,  procured  the  negro 
girl  to  be  levied  on,  and  were  about  to  expose  her  to  public  sale. 
*  This  bill  was  filed  for  an  injunction  to  restrain  the  sale.     The 
Chancellor  dismissed  the  bill,  and  complainants  have  appealed 
to  this  court.     We  are  not  certain  on  wha^  ground  this  was 
done.    If  it  were  because  certab  articles  in  their  nature  con- 
sumable in  the  use  of  them,  were  included  in  the  deed,  then  it 
may  be  assumed  that  such  circumstances  render  a  deed  void 
on  the  face  of  it  against  the  creditors,  on  the  ground  that  it  fur- 
nishes pregnant  and  intrinsic  evidence  of  a  purpose  to  hinder 
and  delay  them  in  the  collection  of  their  debts;  but  the  ample 
reservation  of  the  rights  of  creditors,  repels  aU  such  evidence 
of  fraudulent  purpose,  and  does  not  interpose  the  deed  at  all 
between  the  claims  of  the  creditors  and  the  liability  of  the  prop- 
erty conveyed  to  satisfy  them.    If  the  decree  dismissing  the 
bill  were  founded  upon  the  non-registration  or  improper  regis- 
tration of  the  deed  in  this  State^  then  it  may  be  assumed  that 
the  infent  complainants  came  to  this  State  as  owners;  and  there 
is  no  law  compelling  infants,  any  more  than  other  owners  of 
slaves,  to  register  their  titles  on  immigration  into  the  State.  The 
act  of  1831  does  make  such  provision  as  to  the  ante-nuptial 
conveyance  by  way  of  marriage  detttement,ortly  wife's  skves 
to  a  trustee:  that  is  not  this  case,  even  as  to  the  wife,  and  can 
have  no  effect  whatever  on  die  title  of  the  children.    If  the  de- 
cree were  founded  upon  the  proof  of  a  sale  of  part  of  the  proper- 
ty by  Jafi^es  A.  Hunter,  without  objectbn,  and  his  daim  of 
ownership  to  the  balance,  including  the  negro;  theni  it  must  be 
answered  that  the  relation  of  husband,  to  one  of  the  complain- 
ants, and  of  pa^t  to  the  others,  who  were  in&nt  chiUiea, 
mtt8t,<on  ail  just  greunds  of  reason  and  oommon  senses  right 
feeling  and  domesti^e  tmnquUlity,  prevent  the  standing  by  in 
silenceoTlhe  wife  anddliid  ISmn  rendering  iavaiidiorinjurioildy 
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a£fectmg  their  claim  or  title.  It  becomes  the  creditor  to  be 
careful  whom  he  trusts,  and  the  purchaser  to  be  carefol  from 
whom  he  buys,  iu  all  cases,  axtd  especially  as  to  immigrants 
bringing  with  them  slaves.  He  must  be  sure  that  he  gives 
credit  to,  or  buys  from  the  owner. 

If  the  decree  proceeded  upon  the  ground  that  the  relation  of 
husband  and  wife  precluded  all  operation  of  the  deed,  as  to 
transmission  of  title  between  them;  the  answer  is»  that  if  this 
be  so,  which  it  is  not  necessary  here  to  enquire  into  or  deter- 
mine, still  the  deed  would  be  efiectual  to  transmit  all  his  title 
to  the  children,  the  infant  complainants. 

Upon  the  whole,  then,  we  are  opinion  that  the  relief  prayed 
for  in  the  bill,  without  meddling  with  the  right  between  the 
complainants,  should  be  granted;  but,  under  all  the  circum- 
stances,  we  think  the  parties  should  mutually  pay  the  costs  in 
the  case. 


Thx  State  v$.  Austiir. 

1.  The  cue  of  Tkt  Stmte  vs.  Edwards  recognized  and  affirmed. 

2.  If  a  theriff  takes  a  recognizance  and  fall  8  iu  his  attestation  to  show  the  countj  of 
wbich  h»  m  sk«rifl^  IIm  feeef^aiiaiiee  ia  void. 

SL  WhMB  tke  pcMdtf  mi  a  reoogainaM  is  Ivrfailed,  Iha  wl^  amanat  H  reeofwaMe 
or  oothittg;  and,  therefore,  where  the  penalty  was  for  too  much,  it  was  void. 

This  demurrer  was  argued  beicne  Judge  Keith,  and  judg- 
ment rendesed-tn  favor  of  the  defendant,  from  which  the  State, 
by  the  Attorney  General,  appealed. 

Attorney  General^  for  tfie  State. 

TrewhiUj  for  the  defendants. 

Rbbsb,  J.  delivered  the  opinion  of  the  court 

John  Austin  and  Le\vis  Blanton  became  jointly  bound  in  a 
recognizance  bond,  in  the  sum  of  one  thousand  dollars,  for  the 
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appearance  of  one  Samuel  H.  Tummons  at  the  court  house  in 
Benton,  before  the  Circuit  Court  of  Polk  county,  on  the  second 
Monday  in  October,  1841,  to  answer  the  State  on  a  charge  of 
incest.  The  bond  is  signed  and  sealed,  and  has  the  following 
attestation,  to  wit,  *'Test,  John  Stamblin,  Sheriff.^'  A  forfeiture 
was  taken,  a.s€ire/aci€Ls  issued,  and  defendants  demurred  to  the 
same.  The  demurrer  was  sustained  by  the  Circuit  Court,  and 
the  State  has  prosecuted  an  appeal  in  error  to  this  court.  One 
objection  to  diis  recognizance  bond  is  the  same  with  that  held  to 
be  fatal  in  a  case  determined  at  the  present  term  of  this  court, 
{The  State  vs.  Edwards  f)  namely,  that  the  sheriff  does  not  show 
that  he  took  the  recognizance  according  to  the  power  given  to 
him  by  the  act  of  1809,  ch.  6,  because  Tummons  was  his  prifh 
oner,  surrendered  by  his  former  bail;  or  pursuant  to  the  author- 
ity given  to  him  by  the  act  of  1831,  ch.  4,  because  Tummons 
had  been  committed  to  jail  for  want  of  security.  Nor  does  the 
bond  show  of  what  county  Shamblin,  who  attested  it  as  sherifii 
was  in  fact  sheriff;  or  under  what  circumstances,  or  by  virtue 
of  what  authority^  except  that  the  party  was  charged  with  in- 
cest, he  took  the  bond.  Moreover,  the  crime  is  above  the  grade 
of  petit  larceny,  and  the  bond  is  taken,  as  to  the  sureties,  not  in 
the  sum  of  five  hundred  dollars,  as  required  by  the  act  of  1809 
when  the  sheriff  takes  bail  because  of  a  surrender  by  former 
sureties,  but  jointly  in  the  sum  of  one  thousand  dollars.  It  is 
argued,  that  a  judgment  for  five  hundred  dollars  could  be  given 
upon  the  bond  against  the  defendant:  but  this  cannot  be.  It  is 
not  like  the  case  of  a  sheriff's  bond  where  the  penalty  is  in- 
tended to  enforce  a  smaller  pecuniary  liability,  and  where  the 
actual  sum  due,  and  'not  the  penalty,  is  recovered.  Here  the 
whole  penally  is  forfeited,  and  recoverable  by  the  State,  or 
nothing. 

For  these  several  reasons  the  demurrer  must  be  sustained 
and  the  judgment  of  the  Circuit  Court  be  affirmed. 
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ToRBET^s  heirs  vs.  McReynolds  et  al.  admr^s. 

1.  Where  an  admioUtntor  cognizaDt  of  the  facte  failed  to  brings  tuit  for  (he  recovery 
of  a  glaTe,  till  the  rig;ht  wat  barred  by  the  ttatate  of  limitaiiooB;  held,  that  he  was 
reapontible  for  the  value  of  the  alave,  with  iotereit  on  tach  value,  but  not  chargea- 
ble with  compound  interett 

8.  The  court  may  charge  a  trustee  with  compound  interest,  who  baa  been  guilty  of  fraud 
br  such  gross  negligence  as  to  amount  to  fraud,  or  where  he  has  funds  in  his  hande 
and  profited  by  them,  and  failed  to  make  a.<mnk  disclosnre;  bot  a  mere  failnie  to 
tne,  does  not  make  out  a  case  which  comes  within  the  rule. 

S.  McReynolds,  Duncan  and  Blair  were  administrators  ofTorbet,  deceased,  and  the  co- 
administrator Blair  having  died,  a  bill  was  filed  against  JV|cReynotdt,  Doncan  and 
the  administrators  of  Blair.  The  bill  was  dismissed  as  to  Blair*s  administrators, 
and  the  distributees  recovered  judgment  against  Duncan  and  McReynolds  for  all 
costs.  Held,  that  Duncan  and  McReynolds  were  not  liable  for  the  costs  of  the  co- 
administrator Blair.    His  administrators  should  recover  no  costs. 

This  bill  was  filed  m  the  Chancery  Court  at  Madisonville,  by 
the  distributees  oPTorbet,  agaihst  Duncan  and  McReynolds, 
the  administrators  ofTorbet,  and  against  the  administrators  of 
Blair,  deceased,  who  was  co-executor  of  Torbet  with  Duncan 
and  McReynolds.  It  was  filed  for  an  account;  and  a  decree 
was  rendered  in  favor  of  complainants,  on  a  hearing  on  bill, 
answers,  replications  and  proof,  before  Chancellor  WiUiams; 
fix>m  which  the  defendants  appealed. 

Hyndsf  for  complainants. 

Cannon,  for  defendants. 

Rbbsb,  J.  delivered  the  opinion  of  the  court. 

This  bill  was  filed  for  a  general  account  of  the  administration 
of  James  Torbet,  deceased,  but  in  its  progress  became  nar- 
rowed down  to  a  claim  for  the  value  of  the  hire  of  a  negro  girl 
slave,  named  Cynthia,  from  1828,  the  time  of  the  death  of 
James  Torbet,  liU  1840,  the  time  of  the  death  of  one  Margaret 
Hall,  upon  whose  death  the  negro  became,  by  limitation  in  a 
deed  set  out  in  the  record,  the  property  of  one  John  Hall.  The 
claim  of  the  complainants  is  based  upon  this,  that  on  the  inter- 
marriage of  James  Torbet  with  the  daughter  of  one  James  Hall, 
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the  owner  of  the  said  girl  for  the  life  of  his  wife  Margaret,  the 
said  Hall  made  a  parol  gift  of  this  girl  to  Torbet  and  wife,  and 
placed  her  in  their  possession,  where  she  remained  tQl  the  death 
of  Torbet,  being  a  period  of  five  or  six  years.  After  Torbet's 
death,  James  Hall  took  this  negro  girl  and  Torbet's  children  to 
his  house,  reserved  his  claim  of  the  negro  girl,  and  the  admin- 
isti-ators  of  Torbet  permitted  the  negro  to  continue  in  the  pos- 
session of  Hall,  claiming  her  as  his  own,  till  by  operation  of  the 
statute  of  limitations,  the  title  became  vested  in  him  exclusively. 
The  loss  arising  from  their  neglect  to  bring  suit,  is  a  loss  of 
their  own,  as  complainants  insist,  and  they  seek  an  account  on 
that  ground.  The  fact  of  a  parol  gift  and  delivery  of  posses- 
sion to  Torbat  and  wife  is,  we  think,  well  established  by  the 
testimony.  This  was  before  the  act  of  1831,  aad  therefore  at 
athne  when  such  gift,  accompanied  by  possession*  was  valid. 
This  being  the  state  of  the  fact,  we  deem  it  equally  cleaj:,  that 
nothing  has  beenshowu  in  the  case  which  in  point  of  law  wiU 
throw  off  from  the  defendants  the  responsibility  of  accounting 
for  the  value  of  the  property.  It  was,  to  be  aure^  a  family 
transaction,  and  the  property  would  ultimately  belong  in  re- 
mainder to  John  Hall.  Still,  their  title  was  good  fox  the  life 
of  Mrs.  Margaret  Hall  and  it  was  their  duty  to  look  a,fter  that. 
No  doubt  there  was  an  entire  absence  of  fraud  and  or  all  mala 
JideSf  but  not  of  all  neglect  in  the  transaction.  For  this  neglect, 
they  were  held  by  the  Chancellor  to  be  res^nsible:  but  under 
all  the  circumstances  of  the  case,  the  honorable  Chancellor,  we 
are  satisfied,  adopted  a  principle  of  aooountability  ^HMnewhat 
too  stem  and  rigid,  namely,  that  the  annual  value  and  the  in- 
terest thereon  should  be  computed  together  from  year  to  year. 
The  defendants  are  not  guardians,  and  there  is  no  law  prescrib- 
ing this  mode  of  computation.  The  Court  of  Chanoery  may 
adopt  Tt,  in  cases  of  fraud  on  the  part  of  the  trustee,  or  €ra$$a 
negligefOia  amounting  thereto,  or  where  he  lias  'had  fiinds  in  his 
hands  and  probably  profited  by  them,  or  has  failed  to  make  a 
frank  disclosure.  In  these  cases,  and  in  cases  of  like  descrip- 
tion, this  mode  of  computing  the  interest  may  be  proper:  but 
not  in  a  case  bearing  the  aspect  and  attended  by  the  circum- 
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Stances  of  that  before  U9  in  the  record.  To  make  the  party 
account  for  the  full  value,  with  interest,  is  a  measure  of  justice 
sufficiently  stem,  without  subjecting  him  to  compound  interest. 
Let  that  be  corrected. 

There  is,  also,  on  the  face  of  the  final  decree,  a  mistake 
against  the  defendants  of  ninety  dollars  and  ten  cents.  The 
decree  on  the  face  of  it  shows  that  it  was  the  purpose  and  ob- 
ject of  the  Chancellor  to  make  the  defendants  liable  for  the  hire 
during  the  life  only  of  Mrs.  Margaret  Hall.  That,  with  interest 
computed  as  above,  to  March,  1843,  amounted  to  five  hundred 
and  ninety-nine  dollars  and  eighteen  cents.  But  the  clerk,  as 
he  was  ordered,  computed  the  value  of  the  hire  after  the  death 
of  Margaret  Hall  and  while  she  was  in  possession  of  John  Hall's 
family,  from  May,  1840,  to  March,  1843,  which,  with  interest, 
amounted  to  ninety  dollars.  To  show  a  general  aggregate,  this 
was  added  to  the  other,  making  six  hundred  and  eighty-nine 
dollars  and  twenty-eight  cents;  and  this  sum  the  court  took  by 
mistake  as  the  basis  of  defendants'  liability,  although  the  de- 
cree declares  that  John  Hall,  being  owner,  was  not  liable  for 
any  thing.  This  must  be  corrected;  and  the  defendants  must 
not  be  held  liable  for  the  costs  of  the  administrators  of  Blair, 
who  was  co-administrator  of  Torbet.  They  should  recover  no 
costs.  The  defendants  will  pay  the  balance  of  the  costs  in  the 
Chancery  Court,  and  the  one  half  the  costs  in  this  court.  The 
other  half  must  be  paid  by  the  complainant  and  Blair's  costs  in 
the  first  action. 

28 
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MiTCHBLL  VS.  Churchmaii*8  Ussee. 

110  *^Sl  '*  ^^^^^^^^^  prodoced  a  plat  of  tnirey,  and  aiked  a  witness  if  he  did  not  make  it,  to 

a  which  he  replied,  be  did :  Held,  that  it  was  proper  to  permit  the  witness  to  examine 

the  plat  so  as  to  refresh  his  memory  as  to  the  period  he  made  it,  and  whether  for 
plaintilTor  defendant;  but  if  he  did   not  know  when,  or  at  whose  instance  it  was 
made,  it  was  not  evidence. 
3.  In  order  that  the  possession  of  one  claimant  shall  aentralise  the  possession  of  another 
both  mast  be  in  the  actnal  possession  of  some  part  of  the  dispnted  land. 

3.  If  defendant  had  actual  adverse  possession  of  part  of  a  hnndrtd  acre  tract  when  it 
^    was  sold  by  Glass,  he  was  in  adverse  possession  of  the  entire  tract,  and  the  sale  of 

Glass  would  be  charopertons  and  void  as  to  the  whole  tract. 

4.  A  mere  theoretical  error  of  the  court,  whlcli  could  not  have  affected  the  vwrdict  of 
the  jury,  is  not  good  ground  of  reversal. 

Churchman  instituted  this  action  of  ejectment  in  the  Circuit 
Court  of  Jefferson  county  against  Mitchell,  and  it  was  submit- 
ted on  the  plea  of  not  guilty  to  a  jury,  Robert  M.  Anderson, 
Judge,  presiding,  and  a  verdict  was  rendered  in  favor  of  the 
plaintiff,  and  defendant  appealed. 

Pec*,  for  Mitchell. 

CocJcet  for  Churchman. 

Gbsen,  J.  delivered  the  opinion  of  the  court. 

On  the  trial  of  this  cause,  the  plaintiff  introduced  and  exam- 
ined  John  Coppack  as  a  witness,  as  to  the  boundary  of  the  land 
in  controversy;  and  on  the  cross  examination  the  defendant 
produced  a  plat,  and  enquired  of  the  witness  whether  he  had 
not  made  that  plat  as  the  land  had  been  run  out  by  hinii 
he  answered  he  had  made  it;  it  was  all  in  his  hand  wjiting,  but 
he  could  not  tell  when  he  had  made  it.  The  defendant  ofiered 
to  submit  the  plat  to  the  jury  as  evidence,  but  the  court  rejected 
it,  but  permitted  the  witness  to  refresh  his  memory  by  an  in- 
spection of  the  plat  and  notes,  to  which  the  defendant  excepted, 
and  which  his  counsel  now  insists  was  error. 

We  are  unable  to  perceive  how  this  plat  could  be  evidence 
in  the  cause.  Its  production  and  identification  by  the  witness 
as  his  work,  is  evidence  that  he  had,  at  some  time,  and  for 
some  purpose,  surveyed  the  land  it  represented,  and  it  was 
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competent  for  him  to  use  it,  to  refresh  bis  memory,  ao  as  to  aa- 
certain  whether  it  had  been  made  at  the  instance  of  the  lessor 
of  the  plaintiff,  or  those  under  whom  he  claimed.  This  was 
permitted  by  the  court;  but  when  the  witness  could  tell  no  more 
about  it,  than  it  was  his  work,  and  the  notes  were  in  his  hand- 
writing, the  court  was  certainly  right  in  saying  that  the  plat,  as 
such,  was  incompetent  to  go  to  the  jury  as  evidence.  It  could 
certainly  prove  nothing  between  these  parties,  because  it  does 
not  appear  to  have  been  made  at  the  instance  of  either  of  them. 
It  was  evidence  only,  thafCoppack  had,  at  some  time,  and  for 
some  unexplained  purpose,  made  a  survey  that  had  left  out  the 
land  granted  to  Howerton;  but  as  it  did  not  show  at  whose  in- 
stance the.  survey  was  made  so  as  to  connect  it  in  any  way 
with  the  parties  in  the  cause,  it  was  not  evidence  of  any  fact  in 
this  case,  and  was,  therefore,  properly  rejectedy  as  irrelevant 
and  incompetent 

2.  The  court  charged  the  jury,  that  if  the  plaintiff  had  pos- 
session of  any  part  of  the  land  covered  by  his  grant  or  deed, 
the  defendant  would  be  protected  to  the  extent  of  his  actual 
possession  only;  the  meaning  of  which,  as  applicable  to  this 
case  is,  that  if  a  plaintiff  have  a  grant  for  a  large  tract,  a  part  of 
which  is  covered  by  the  defendant's  title,  who  is  in  actual  pos- 
session of  such  part  for  seven  years,  he  will  be  protected  to  the 
extent  of  his  actual  possession  only»  if  the  plaintiff  have  pos- 
sessbn  of  any  part  of  his  tract  so  interfered  with. 

In  this  part  of  the  charge,  his  Honor  the  Circuit  Judge  was 
certainly  mistaken.  The  law  is,  that  in  order  that  the  posses- 
sbn  of  one  claimant  shall  neutralize  the  possession  of  the  other, 
both  must  be  in  the  actual  possession  of  some  part  of  the  dis- 
puted land. 

But  as  this  error  of  the  court  could  have  had  no  influence  on 
the  minds  of  the  jury,  it  would  be  improper  to  reverse  the  judg- 
ment on  account  of  it.  If  the  jury  had  been  of  opinion,  that 
the  defendant  had  been  seven  years  in  possession  of  the  land, 
and  had,  by  their  verdict,  protected  that  possession  to  the  extent 
of  his  actual  occupation  or  enclosures  only,  then  the  wrong  di- 
rection of  the  court,  as  to  the  extent  of  his  adverse  possession, 
would  have  aSkCied  the  verdict,  and  would  have  been  a  good 
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ground  for  reversal.  But  the  jury  find  for  the  plaintiff  as  to  the 
whole  extent  of  the  claim,  and  as  the  defendant's  possession 
did  not  protect  him  as  to  any  part  of  the  land,  it  is  certainly 
useless  to  enquire  as  to  the  extent  of  that  possession.  The 
court  also  erred  in  telling  the  jury,  that  if  the  defendant 
had  actual  adverse  possession,  at  the  time  Glass  sold  the  land, 
the  sale  would  be  champertous  and  void  to  the  extent  of  such 
actual  possession  only.  If  the  defendant  had  actual  adverse 
possession  of  a  part  of  his  hundred  acre  tract,  he  was  in  the  ad- 
verse possession  of  the  whole  of  that  tract,  although  said  tract 
was  covered  by  Glass'  grant,  and  he  was  in  possession  of  part 
of  the  land  covered  by  his  grant,  not  included  in  the  defend- 
ant's hundred  acre  grant.  A  sale,  therefore,  under  such  cir- 
cumstances, would  be  void  to  the  whole  extent  of  the  defend- 
ant's grant,  so  adversely  possessed. 

But  this,  also,  was  a  mere  theoretic  error,  that  did  not  at  all 
eflfect  the  verdict.  The  jury  did  not  find  that  the  sale  was 
champertous  and  void  to  any  extent;  and  it  were  certainly  a 
very  useless  thing  to  reverse  the  judgment,  with  a  view  to  en- 
quire in  another  trial,  to  what  extent  the  sale  would  have  been 
void,  had  it  been  invalid  for  any  part 

This  is  one  of  those  cases  in  which  this  court  can  see,  that 
the  errors  of  the  court  below  could  not  possibly  have  bad  any 
influence  upon  the  verdict;  and  that  if  the  chsurge  of  the  Judge 
had  been  unexceptionable,  the  jury  would  have  found  the  same 
verdict.  In  such  cases  a  new  trial  will  not  be  granted  by  this 
court.  The  effect  of  a  reversal  would  be,  to  create  additional 
costs,  put  the  parties  to  great  expense  and  trouble,  and  occupy 
the  time  of  the  court  below,  in  another  trial,  merely  to  correct 
theoretic  errors,  that  it  was  known  exerted  no  practical  influ- 
ence on  the  issue  of  the  cause.  Graham  on  New  Trials,  301, 
et  seq.;  8  Wend.  Rep.  672;  3  Jh.  Ca.  126. 

The  judgment  must  be  afiirmed. 
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GrOODWIN   175.    MoORE. 

Smith  bequeathed  a  life  estate  in  slaves  to  his  wife  Catharine,  and  the  remainder  to  his 
daog^hier  Nuxcy  and  died.  Heatoo  married  Nancy  and  died,  leaving  his  wife  Nancy 
and  her  mother,  Catharine,  surviving.  Nancy  intermarried  with  Moorely,  and  there- 
after Catharine  died,  and  then  Moorely:  Held,  that  the  slaves  belonged  to  the  repre- 
sentatives of  Moorely.  And  though  Catharine  may  have,  by  gift,  surrendered  her  life 
estate  to  Heaton,  such  g^A,  no  more  than  a  sale  under  similar  circumstances,  would 
extinguish  the  wife's  right  of  survivorship. 

This  bill  was  filed  in  the  Chancery  Court  at  Jonesborough 
by  Groodwin,  administrator  of  Moorely,  against  Moore,  admin- 
istrator of  Heaton.  Moore  filed  his  cross  bill.  Answers  and 
replications  were  filed,  proof  taken  and  the  cases  heard  before 
Chancellor  WiUiams.  He  dismissed  the  cross  bill  and  gave  a 
decree  on  the  original  biU.  The  administrator  of  Heaton  ap- 
pealed from  the  decree  dismissing  the  cross  bilL 

J.  ji.  McKinnetfj  for  Goodwin. 

T.  Nebouy  for  Moore. 

Rbbsb,  J.  delivered  the  opinion  of  the  court. 

A  certain  Edward  Smith  died  in  Carter  county,  in  the  year 
1809.  In  1807  he  made  and  published  his  last  wiU  and  testa- 
ment, in  which,  among  other  things,  he  devised  as  follows,  to 
wit;  "I  give  and  bequeath  to  my  dearly  beloved  wife,  Catha- 
rine, all  my  stock  of  horses,  cows,  hogs,  sheep  and  bees,  with 
all  my  household  furniture  and  farming  utensils  of  every  kind; 
also  my  wagon  and  gear,  still  and  vessels;  also  my  plantation 
whereon  I  now  live,  for  and  during  her  natural  life;  also  my 
negro  woman  Agness  and  her  child,  and  their  increase  for  and 
during  her  natural  life,  and  then  to  go  to  my  youngest  daughter, 
Nancy,  and  her  heirs  forever."  In  1808,  the  said  Smith  made 
the  following  instrument,  to  wit;  **To  all  whom  it  may  concern, 
know  ye,  that  I  Edward  Smith  of  the  county  of  Carter  and 
State  of  Tennessee,  for  and  in  consideration  of  the  love  towards 
my  loving  wife,  Catharine  Smith  of  the  same  county  and  State 
aforesaid,  have  given,  and  by  these  presents  do  finsdly  give  and 
grant  unto  the  said  Catharine  Smith,  a  negro  woman  named 
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Agncss,  and  one  child  named  Nelly,  and  their  increase  for  and 
during  her  natural  life,  and  then  to  go  to  my  youngest  daughter, 
Nancy,  and  her  heirs  forever.  Before  signing,  these  presents, 
I  have  delivered  the  said  negroes  with  my  own  hands  to  my 
wife  Catharine,  to  dispose  of  to  my  daughter  Nancy  whenever 
she  thinks  proper,  bearing  even  date,  to  have  and  to  hold  the 
said  negroes  to  her,  Catharine  Smith,  and  my  daughter  Nancy 
and  her  heirs  forever,  from  henceforth,  as  her  and  their  proper 
negroes  absolutely,  without  any  manner  of  condition."  In 
1819,  Nancy  Smith  intermarried  with  Vaught  Heaton:  in  1829 
Vaught  Heaton  died,  his  wife,  Nancy,  and  his  mother-in-law, 
Catharine  Smith,  surviving.  A  year  or  two  afterwards  Catharine 
Smith  died,  and  her  daughter  Nancy,  the  widow  of  Heaton, 
subsequently  intermarried  with  James  B.  Moorely:  he  has  de* 
parted  this  life,  leaving  one  child  of  that  marriage  and  his  wife, 
and  also  leaving  several  other  children  of  a  former  marriage 
surviving.  His  adiidnistrator  filed  a  bill  against  his  widow  and 
McGween,  to  recover  certain  negroes,  descendants  of  Agness 
and  Nelly,  in  the  will  and  deed  mentioned.  And  the  complain- 
ant, the  administrator  of  Vaught  Heaton,  filed  his  cross  bill, 
alleging  that  Catharine  Smith,  in  her  life  time,  surrendered  her 
life  estate  to  Heaton,  in  consequence  of  which  the  entire  prop- 
erty in  the  negroes  vested  absolutely  in  Heaton,  freed  from  bis 
wife's  right  of  survivorship  in  the  title  or  estate  in  remainder. 
His  Honor  the  Chancellor  gave  the  lelief  prayed  in  the  original 
bill,  and  the  bill  above  referred  to,  he  dismissed.  From  this 
latter  decree  alone  an  appeal  has  been  taken.  Voluminous  as 
18  the  record  in  pleadings  and  proof,  and  elaborate  as  has  been 
the  discussion  in  this  case,  there  is  no  material  question  which  has 
not  already  been  decided  by  this  court  in  the  case  CajUnger  vs. 
SuUwatif  2  Hump.  648,  and  Perry  and  PcUtersan.  ts.  GiS,  2 
Hump.  218.  We  think  no  question  as  to  the  effect  of  a  revo- 
cation of  the  bequest  of  the  will,  by  operation  of  the  deed  can 
aris#  in  this  case,  because  the  cross  bill,  as  well  as  the  original 
bill,  expressly  alleges,  that  the  object  and  intention  of  the  deed 
was  e£bctually  to  carry  out  the  bequest  of  the  will.  Butif 
sucha  question  could  arise,  then,  we  think  it  is  clear  that  the 
interest  of  Catharine  Smith  under  the  will,  and  that  intended  to 
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be  given  to  her  by  the  deed  being  identical,  and  she  shown,  in 
both  instances,  to  be  the  favored  object  of  Edward  Smith's 
bounty,  the  ineflfectual  provision  of  the  deed  cannot  operate  to 
revoke  die  bequest  to  her  for  life  in  the  will;  thus  defeating  the 
leading  purpose  of  Edward  Smith  in  both  instruments,  so  as  to 
let  in  Nancy  Smith  to  a  present  interest  under  the  deed,  in  the 
absence  of  any  will,  which  we  much  doubt,  and  are  not  called 
on  in  this  case  to  determine.  Whether  the  daughter,  therefore, 
claims  by  the  will,  or  can  be  held  to  claim  any  thing  by  the  deed, 
in  either  case,  her  interest  is  a  remainder  only,  not  commencing 
in  enjoyment  till  the  death  of  the  mother.  ^  The  surrender  of 
the  life  estate  by  the  mother,  if  it  took  place,  to  Heaton,  the 
son-in-law,  would  not  merge  and  incorporate  that  interest  with 
the  remainder  belonging  to  the  wife,  so  as  to  invest  the  husband 
presently  with  that  future  interest,  and^  defeat  the  right  of  sur- 
vivorship in  the  wife,  if  the  husband  should  die  before  the  ter^ 
mination  of  the  life  estate,  and  this  for  the  reasons  stated  by  the 
court  in  the  case  of  CapUi^tT  above  referred  to.  The  gift  of 
the  life  estate  to  the  husband,  can^  we  think,  have  no  greater 
eflfect  than  would  the  sale  of  it.  These  negroes,  then,  remain- 
ed to  the  wife,  on  the  happening  of  the  death  of  her  mother  after 
that  of  her  husband,  and  of  course  became  the  property  of  the 
second  husband  on  his  marriage  with  her,  and  he  being  dead, 
they  must  go  to  his  representatives;  so  we  must  affirm  the  de- 
cree and  dismiss  the  bill.  ' 


MoRBOw  vs.  Blbvins. 

Tb«  treaty  of  New  Echoto  proTiding  lor  the  rtmoval  of  the  Cherokees  west  of  the  Mis- 
niatppi  rirer  did  not  dittoWe  them  as  a  nation  east  of  the  Miniwippi,  nor  did  it  abro- 
gate or  suspend  the  force' and  operation  of  the  laws  of  the  General  Government  regu- 
lating the  intercourw  with  the  said  Cherokees.  These  laws  continued  in  force  and 
operation  for  and  daring  the  term  of  two  jears;  that  being  the  time  within  whioh 
their  removal  was  to  be  effected. 

Blevins  brought  this  action  of  trespass  against  Morrow  in  the 
Circuit  Court  of  Bradley  county,  and  declared  for  a  trespass  in 
the  seizure  and  destruction  of  two  barrels  of  whiskey  and  a  keg 
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of  brandy.  The  defendant  pleaded  not  guilty,  and  a  special 
plea,  which  set  forth,  that  the  defendant  was  the  captain  of  a 
company  of  volunteers  in  the  service  of  the  United  States  un- 
der Gen.  Wool,  an  officer  appointed  by  the  President  of  the 
United  States,  under  the  constitution  and  laws  of  the  United 
States,  to  command  the  forces  stationed  in  the  bounds  of  the 
Cherokee  nation  of  Indians  east  of  the  Mississippi  river,  and 
that  the  laws  of  the  United  States  prohibited  the  introduction 
and  sale  of  spirituous  liquors  to  the  Indians,  and  that  the  plain- 
tiff had  brought  into  the  bounds  of  the  Cherokee  nation  east  of 
Mississippi,  the  spirituous  liquors,  for  the  destruction  of  which 
he  was  sued,  to  vend  to  the  Indians,  and  that  he  was  notified  to 
remove  them  and  refused  so  to  do,  and  that  thereupon  it  was  seiz- 
ed, the  barrels  broken  and  the  liquor  poured  out  and  lost,  and 
this  was  done  by  comifiand  of  Gren.  Wool,  so  in  command  as 
aforesaid.  The  plaintiff  demurred  to  this  plea.  The  demurrer 
was  sustained,  and  the  case  was  tried  before  Judge  Keith  and 
a  jury  of  Bradley  county,  at  the  May  term,  1838,  and  a  verdict 
and  judgment  were  rendered  in  favor  of  the  plaintiff  for  the  sum 
of  $100,  from  which  judgment  the  defendant  appealed. 

8.  Jamigan,  for  plaintiff  in  error. 

T.  J.  Campbell,  for  defendant  in  error. 

Rbese,  J.  delivered  the  opinion  of  the  court. 

Blevins  sued  Morrow  for  the  seizure  and  destruction  of  two 
barrels  of  whiskey  and  a  keg  of  brandy.  Morrow  pleaded  the 
general  issue,  and,,  also,  that  at  the  time  of  the  alledged  tres- 
pass he  was  an  officer  of  the  United  States  army,  in  the  Chero- 
kee nation  of  Indians,  under  the  command  of  JBrig.  Gen.  Wool, 
to  whom  the  President  of  the  United  States  had  assigned  the 
command  of  the  public  forces  in  that  nation;  that  the  plaintiff, 
in  violation  of  the  laws  of  the  United  States,  had  brought  said 
whiskey  and  brandy  within  the  hmits  of  the  Cherokee  nation  of 
Indians,  and  was  employed  in  vending  and  retailing  the  same 
to  the  Indian  population  without  license  or  permission;  and  that 
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the  defendant,  acting  under  the  orders  of  Gen.  Wool  and  in 
obedience  to  his  commandy  seized  and  destroyed  the  said  spi- 
rituous liquors,  &c.     This  plea  was  demurred  to^  and  the  de- 
murrer sustained  by  the  Circuit  Court.    And  the  only  question 
here  is,  whether  the  judgment  of  the  Circuit  Court,  in  that  re- 
spect, be  correct.    It  has  not  been  denied  in  argument  that  the 
act  imputed  to  the  defendant  was  fully  justified  by  the  provi- 
sions of  the  act  of  Congress  of  1802,  called  the  intercourse  act, 
the  act  of  Congress,  of  July  1832,  and  especially  by  those  of 
the  act  ofCongress  of  June  1834.  Nor  has  the  power  and  consti- 
tutional competency  of  Congress  to  enact  such  laws  been  at  all 
called  in  question,  as,  indeed,  it  could  not  be,  successfully;  the 
power  being  not  only  expressly  conferred,  but  being  in  its  na- 
ture exclusive,  and,  therefore,  in  any  conflict  with  State  legisla- 
tion, entitled  to  supremacy  and  controL    Nor  has  it  been  con- 
tended, in  argument,  that  the  attempt  by  the  legiskaure  of  Ten- 
nessee, in  1833,  to  subject  individual  Cherokees  within  the 
limits  of  Tennessee  to  crimioal  responsibility  for  certain  speci- 
fied offences,  or  the  case  of  Forman  vs.  Tht  Stau^  arising  there- 
from, can  have  any  legitimate  influence  and  operation  upon  the 
determinationof  the  question  in  this  record.     The  only  argu- 
ment by  which  it  has  been  attempted  here  to  maintain  the 
judgment  of  the  Circuit  Court  is,  that  prior  to  the  alledged  act 
of  trespass,  the  treaty  of  New  Echoto,  of  December  1835,  and 
1836,  had  been  made  and  ratified;  that  upon  the  ratification  of 
that  treaty  the  Cherokees  ceased  to  exist  as  a  nation  east  of  the 
Mississippi,  and  the  laws  of  the  United  States  to  regulate  com- 
merce and  intercourse  with  them,  ceased  to  have  any  relation 
or  application  to  the  tribe  within  the  limits  of  Tennessee.    On 
the  other  side  this  eflfectis  utterly  denied  to  that  treaty.     The 
transaction  in  question  happened  within  two  years  of  the  forma- 
tbn  of  the  treaty.    The  16th  article  of  the  treaty  contains  a 
stipulation,  that  the  Cherokees  shall  remove  to  tbieir  new  homes 
within  two  years  fix>m  the  ratification  of  the  treaty;  and  that 
during  such  time  the  United  States  shall  protect  and  defend 
them  in  their  possessions  and  property,  and  firee  use  and  occu- 
pation of  the  same.     Certainly  there  is  nothing  in  the  fact  of 
the  ratification  of  this  treaty,  or  in  the  situation  of  the  Cherokees 
29 
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during  the  two  years  before  removal*  to  abrogate  or  suspend 
those  laws  of  Congress  to  wluch  we  have  referred,  intended  to 
protect  the  safetj)  to  guard  the  moralS)  and  to  secure  the  peace 
of  the  Indians.  On  the  contrary,  the  new  circumstances  in 
which  they  were  placed  by  the  treaty,  and  the  new  relaticnasio 
the  white  citizens  likely  to  grow  out  of  it>  in  the  process  of  re- 
moval, made  the  existence  and  enforcement  of  these  inter- 
course laws,  and  police  regulations  of  the  United  States  more 
necessary  thsweverto  their peacer  and  safety.  The  Indians 
did  not  lose  their  character  of  tribe  or  nation,  and  beconie  a  mass 
of  unorganized  individuals  eo  instofui,  upon  the  ratification  of  the 
treaty.  Their  <N-gaiii£ation  durii^  the  two  years  was  just  the 
same  as  before,  and  the  intercourse  laws  of  the  United  Stot^ 
were  unaffected  and  unimpaired  by  the  conditi<»  of  things  a^ 
ter  the  treaty. 

We  are  of  opinion,  therefore,  that  the  plea  is  good)  and  that 
the  demuirer  to  it  should  have  been  overruled;  and  we  give 
judgment  aocoidingly. 


ThB  StAT9  01..  EpW4JU)8. 

1.  A  theriffeui  take  bail  only  in  the  caiee  mentioned  in  the  sUtntea;  1st.  Where  the 
party  kvk  been  sarreodered  by  hit  bail;  aad,  Sd.  When  he  has  been  ooBnuttei  hr 
want  of  taiety.  The  r^eofiiiiance  moit,  thereforet  recitfr  on  itt  face  the  ftcts  opoa 
which  the  authority  to  take  the  bail  it  bated. 

S.  A  deputy  sheriff  hae  no  power  to  take  bail  in  eitfierlof  the  aboVe  eat^ 

9.  The  l^;iflatare  hare  no  powisr  to  extend  the  oblfgatioB  of  bail  to  a  •more  remote  di^ 
from  thatttentioB^  in  the  reopgninaee. 

4.  The  sickness  of  a  defendant  eonstitntes  no  reason  for  his  non-appearance  in  obedi- 
ence to  the  recognisance;  that  will  excuse  the  bail  from  the  sarreader  of  the  princi- 
pal at  a  tiibseqaent  term. 

Attorney  Omeralj  for  the  State. 

Trewhkf  lor  the  defendant* 

OttSBN,  J.  delivered  the  opinion  of  the  court 

This  is  a  $cire  facku  agBmit  the  defendant^  as  surety  upon  a 
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forfeited  recognizance.  The  defendant  pleaded,  ^U  that  he 
had  surrendered  the  principal  to  the  sheriS  To  this  plea  there 
is  a  general  replication  and  issue.  The  second  plea  allegesy 
that  the  principal,  for  whose  appearance  the  defendant  was 
surety,  was  sick  during  the  whole  term  of  the  court,  at  which 
he  was  bound  to  appear.  To  this  plea  there  is  a  general  repli-* 
cation;  to  which  the  defendant  demurred.  The  third  plea  at> 
leges,  that  the  principal^  for  whose  i^peairance  the  defendant 
was  sureQr,  has  been  tried,  ^xmvicted  and  punished  for  the  of- 
fence with  which  he  was  charged.  To  this  plea  the  State  de- 
murred. 

The  court  gave  judgment  for  the  defendant,  on  his  demurrer 
to  the  plainti£Ps  replication  to  the  second  plea,  from  which  the 
State  appealed  to  this  court.  The  demurrer  to  the  replication 
to  the  second  plea  was  well  taken,  because  there  was  no  pn>per 
conclusion.  The  substance  of  the  replication  amounts  only  to 
a  denial  of  the  feet  stated  in  the  plea,  that  the  defendant  in  the 
indictment  was  sick  during  the  whole  term  of  thecourt  at  which 
he  was  bound  to  appear,  and  sbcrald,  therefore,  have  concluded 
to  the  country.  But  the  plea  itself  is  bad.  The  fact  that  a  de* 
fendantis  sick,  constitutes  no  reason  for  his  non-appearance  in 
obedience  to  his  recdgiuzance,  thaTwiU  etcuse  the  bail  from  a 
surrender- of  him  at  the  subsequent  term.   >.  ... 

This  however  leads  us  to  examine  the  9cirefaciae;  for  the  de- 
murrer goes  bade  to  the  first  fault  in  pleading.  And  we  think 
it  is  bad  for  several  reasons. 

1st.  By  the  act  of  1809,  ch.  6,  sec.  3,  the  sheriff  is  author- 
ised to  take  bail,  in  cases  where  the  principal  may  be  surren- 
dered by  his  sureties.  By  the  act  of  1881,  ch.  4,  sec^  1,  the 
sherff  is  authorized  tp  take  baQ  in  all  criminal  cases,  where  the 
accused  has  been  committed  to  jail  for  want  of  surety-f  Car. 
&  Nicb.  119,  121.  These  are  the  only  statutes  which  author- 
ize the  sheriff  to  take  bail  in  criminal  cases.  His  authority  is 
not  general,  but  special.  He  can  only  take  bail  in  the  given 
cases  mentioned  in  these  statutes:  where  the  party  has  been 
surrendered  by  his  bail;  and  where  he  has  been  committed  for 
want  of  surety.  He  must,  therefore,  recite  in  the  recognizance, 
the  state  ef  facts,  upon  the  existence  of  which,  his  authority  to 
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take  the  bail  is  founded^  otherwise  the  court  cannot  see  thai 
the  recognizance  was  entered  into  before  an  officer,  having  by 
law  power  to  take  it. 

2d.  This  recognizance  was  taken  before  the  deputy  sheriff. 
We  do  not  think  the  deputy  sheriff  has  any  power  to  take  a  re- 
cognizance under  the  statutes  before  referred  to.  The  act  thus 
authorized)  is  of  a  judicial  character.  It  requires  the  exercise 
of  judgment  and  discretion;  and  the  sheriff  alone  is  empower- 
ed to  perform  it.  The  case  would  be  difierent,  if  it  were 
purely  a  ministerial  act.  In  all  such  cases  the  sheriff  may  act 
by  his  deputy.  But  it  is  insisted  by  the  Attorney  Genera^  that 
this  is  a  ministerial  act;  that  the  sheriff  at  common  law,  could, 
as  an  incident  to  his  office,  take  bail  in  criminal  cases. 

Whether  this  be  so  or  not,  it  is  not  necessary  to  enquire,  for 
whatever  the  common  law  powers  of  a  sheriff  might  be,  it  is 
clear  that  the  Acts  of  Assembly  above  quoted  restrict  them  to 
the  cases  mentioned  in  the  acts,  and  by  implication,  repeal  all 
other  powers  upon  the  subject,  not  therein  conferred. 

3d.  But  the  recognizance  recited  in  this  icire/aciaa^  required 
the  party  to  appear  at  the  court  the  4th  Monday  of  October, 
1840.  The  forfeiture  is  taken  at  a  court  commenced  to  be 
holden  the  4th  Monday  of  February,  1841;  the  record  reciting 
that  there  was  no  court  holden  on  the  4th  Monday  of  October, 
1840.  Most  clearly  the  defendant  was  not  bound  beyond  the  un- 
dertaking in  his  bond,  and  the  law  applicable  to  it,  as  it  existed  at 
the  time  the  bond  was  executed.  It  does  not  appear  for  what 
reason  no  court  was  held  in  October,  1840;  but  if  we  may 
know  that  the  time  was  changed  by  a  legislative  act,  still  the 
legislature  had  no  power  to  extend  the  terms  of  the  defendant's 
contract,  beyond  the  obligation  he  entered  into  when  he  made 
the  contract. 

Let  the  judgment  be  affirmed. 
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McAuLY  vs.   LoCKHABT. 

The  fact,  that  a  partj  may  fironi  lookiog  at  the  docket  coDclade  that  hit  lait  will  not 
come  on  at  a  given  timet  and  it  does  como  on  sooner  than  wti  expected,  in  conse- 
quence of  which  the  caute  is  tried  in  the  absence  of  material  witnesses,  famishes  no 
gronnd  for  setting  aside  the  verdict  and  granting  a  new  trial. 

This  action  of  assumpsit  was  tried  before  Maney,  Judge,  and 
a  jury  of  Sumner  coun^,  on  the  plea  of  non<issumpsit,  and 
resulted  in  a  verdict  for  the  plaintiff,  Lockhart.  McAuly,  on 
affidavit  filed,  moved  the  court  for  a  new  trial,  which  was  over- 
ruled and  judgment  rendered  for  the  plaintiff.  The  defendant 
appealed. 

ChiUdand  Whiu^  for  plaintiff  in  error. 

Meigs^  for  defendant  in  error. 

GsBEN,  J.  delivered  the  opinion  of  the  court 

This  is  a  suit  for  services  rendered  the  intestate  of  the  plain- 
tiff in  error,  (an  aged  lady.)  as  a  nurse  during  her  last  illness. 
The  defendant  in  error  (who  was  plaintiff  below)  proved  on 
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the  trial,  by  the  attending  pbysiciani  that  the  intestate  of  the 
defendant  below  was  sick,  and  confined  for  a  period  of  two 
months  before  she  died;  that  he  visited  her  very  frequently  be- 
fore she  died,  sometimes  twice  a  day,  and  sometimes  in  the 
night;  that  there  was  no  white  person  in  attendance  on  her  ex- 
cept the  plaintiff,  who  was  always  found  there  with  her;  there 
were  a  sujfficient  number  of  servants  about  the  house;  witness 
frequently  left  medicines  with  a4>rescription  for  Ann  McAuly, 
which  plaintiff  administered. 

The  jury  found  a  verdict  for  the  plaintiff  for  ninety-five  dd- 
lars  and  seventy-five  cents.  The  defendant  moved  for  a  new 
trial,  and  read  his  affidavit,  which  states  that  he  did  not  expect, 
from  the  situation  of  the  docket,  that  the  case  would  come 
on  for  trial  the  day  it  was  called;  but  he  had  sent  his  brother 
to  the  court-house  several  times  during  the  day  to  see  about  it; 
that  he  can  prove  on  another  trial  by  Ann  Murrah,  that  the 
plaintiff  is  not  entitled  to  recover  any  thing;  that  said  witness 
had  been  summoned,  and  lived  in  town,  but  was  not  in  the 
court-house  when  the  cause  was  called;  and  that  she  has  sev- 
eral children,  and  it  wouljd  have  been  inconvenient >  for  her  to 
have  remained  in  the  court-house;  that  when  the  cause  was 
called,  an  officer  was  dispatched  immediately  for  the  witness, 
but  before  she  arrivedthe  plaintiff  had  concliKled -her  evidence 
and  the  argument  of  the  cause  had  conmienced.  The  affidavit 
of  Ann  Murrah  was  also  read,  in  which  she  states,  that  she  fi:e* 
quently  visited  Attn  McAnly  dtuing  her  iHness;  diet  she  always 
found  Caroline  Lockhart  diere;  but  that  she  was  at  her  own 
work,  making  dresses;  that  she  never  saw  her  do  any  thing  for 
Ann  McAuly,  except  to  call  a  servant;  that  there  were  plenty 
of  servants,  and  that  Caroline  Lockhart's  services  were  not 
needed,  and  that  she  heard  Ann  McAuly  tell  Caroline  Lock- 
hart  that  she  did  not  want  her.  The  court  refused  a  new  trial, 
and  the  defendant  appealed  to  this  court. 

We  think  there  is  no  error  in  this  record.  It  is  not  pretend- 
ed that  the  court  erred  in  the  trial;  but  it  is  insisted  that  the  de- 
fendant has  given  a  good  excuse  why  his  witness  was  absent, 
and  that  if  her  tesdmony  had  been  before  the  jury,  they  would 
have  found  differently. 
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In  the  first  plac^^  vre  do  not  think  the  excuse  for  the  absence 
of  the  witness  is  sufficient.  The  fact  that  a  paity  may  form  the 
opinion,  from  looking  at  the  docket,  that  his  cause  will  not  come 
on  a  particular  day,  and  consequently  make  no  preparation  fi>r 
the  trial,  is  certainly  no  reason  for  setting  aside  a  verdict.  The 
mconvenience  of  the  attendance  of  the  witness,  does  not  appear 
ta  have  been  greater  than  ev^iy-^ther  witness,  who-  faasduties 
at  home,  experiences*  There  is,  therefore,  no  sufficient  reason 
wbyihe  witness  was  not  pieseBtr    -- 

S.  But  if  tbds  evidence  had  been  heard,  it  ought  not  to  have 
altered  the  verdict.  The  intestate  of  die  defendant  was  air 
aged  lady,  iU  and  ccmfined  for  two  months,  tinder  medical  treat*- 
ment,  and  there  was  no  white  person  to  wait  on  her,  or  admi]> 
imer  medicines,  except  the  pkuntifil  It  is  true  there  were  ser- 
vants, but  they  could  not  be  trusted  to  give  die  medicines;  could 
not  read  the  prescriptions  of  th^  physician,  and  were  every  way 
unfit  to  wait  upon  a  sick  lady  without  the  presence  and  direc- 
tion of  some  white  person. 

Let  the  judgment  be  affirmed. 


Chaffxm  w.  Williams. 

Winiun  uid  McUaghfin  waie  jointly  entitled  to  neorer  eoH  ftom  Cheffin.  wbo  wee 
tbe  nurety  ibr  the  ptoteciition  of  a  nut  aoinit  ibeni  irfaich  bed  failed .  A  tdreJkcUi 
wtt  iitaed,  thowing  a  joint  right  of  recoveiy,  bat  the  rerdict  and  judgment  rendered 
on  thB  «ef.  fm.  were  in  hrw  ef  WilliaoM  alone:  Held,  that  4U  judgBMit  tkoM,  Jmm 
bMB  amirted  en  tbe  aotioa  of  defeadant. 

This  is  an  appeal  in  error  from  the  judgment  of  the  Circuit 
Court  of  Lawrence  county,  in  favor  of  plaintiff  against  prosecu- 
tion bsdl,  on  a  scire  facias.    The  defendant  appealed. 

HoustMj  for  the  plaintiff  in  error* 

N.  S.  Brawny  for  the  defendant  in  error. 

Rbbsb,  J.  delivered  the  opinion  of  the  court 

Chaffin,  the  plaintiff  in  error,  was  the  prosecution  bail  of 


232  .  NASHVILLE: 

[CteAo  9».  WUItani.] 

one  James  Williams,  in  a  suit  by  him  brought  against  Thomas 
Williams  and  Thomas  McLaughlin.    James  Williams  failed 
successfully  to  prosecute  his  suit,  and  the  defendants  Thomas 
Williams  and  Thomas  McLaughlin  recovered  of  him  their 
costs.    Executions  issued  in  their  favor  against  James  Wil* 
liams,  but  all  the  costs  were  not  collected.     This  scire  facias 
was  sued  out  to  subject  the  prosecution  bail,  and  obtain  satis- 
faction from  them.     The  set.  fa.  sets  forth  the  writ  and  prose- 
cution bond,  the  verdict,  judgment  and  execution  in  the  name 
of  Williams  and  McLaughlin  vs.  Williams,  and  then  concludes 
the  writ  by  directing  the  sheriff  to  make  known  to  the  plaintiff 
in  error,  Chaffin,  that  ''he  appear  and  show  cause,  why  there 
should  not  be  a  judgment  against  him  in  favor  of  Thomas  Wil- 
liams,'' omitting  Thomas  McLaughlin's  name.    Pleas  in  short 
were  filed  to  the  sci.  fa.  of  payment,  accord,  and  satisfaction, 
and  a  former  levy  on  personal  property  sufficient  to  pay  the. 
costs  recovered.    These  pleas  do  not  state  the  parties.    All  the 
subsequent  proceedings  are  in  the  name  of  Thomas  Williams 
vs.  Chaffin.     The  verdict  of  the  jury  was  found  in  &vor  of 
Thomas  Williams  vs.  Chaffin.    And  the  Circuit  Court  after 
overruling  reasons  in  arrest  of  judgment,  gave  judgment  in  fa- 
vor of  Williams  vs.  Chaffin,  and  awarded  the  issuance  of  exe- 
cution.   We  entertain  no  doubt  that  the  Circuit  Court  erred, 
in  not  sustaining  the  reasons  in  arrest  of  judgment.    Williams 
and  McLaughlin  were  jointly  entitled  to  recover  the  costs  6*0111 
the  prosecution  bsdl.     The  sci.fa.  shows  the  joint  interest,  but 
all  the  proceedings  subsequent  to  the  issuance  of  the  sci.fa*  are 
in  the  name  of  one.    For  this  reason,  the  judgment  of  the  court 
awarding  execution  should  have  been,  and  now  must  be  ar- 
rested. 
Let  the  judgment  of  the  Circuit  Court  be  reversed. 
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Enslbt  et  ah.  ttf.  Balbktike  et  aU. 

1.  When  a  maa  buys  land  in  the  name  of  another  and  pays  the  coMideration  money 

and  interest,  the  land  will  be  held  by  the  grantee  in  tmat  for  the  penon  who  pays 

the  contideratlon  mooey. 
S.  A  father  leiied  property  ander  a  claim  of  ri^ht  which  belonged  to  hit  son-in-law, 

sold  it,  and  vested  the  proceeds  in  land:  would  a  trust  result  in  favor  of  the  true 

ownerf  This  may  well  be  questioned. 

Enoch  Ensley  and  others  became  the  sureties  of  JessQ  3al* 
eotine,  a  constable,  for  the  discharge  of  bis  duties  as  sucb«  Bal- 
entine  appropriated  large  sums  of  money  collected  by  bim 
as  constfidble,  which  his  sureties  were  ccKopeUed  to  pay*  In 
part  discharge  of  their  claimy  Bakntine  conveyed  to  them  a 
tract  of  land  lying  in  Dayidson  county.  The  title  was  in  the 
name  of  Charles  Balentine,  his  father-in-law^  This  bill  was 
filed  by  the  complainants,  in  the  Chanceiy  Court  at  Franklin, 
agpinst  Charles  and  Jesse  Balentine,  alledging  that  Jesse  Bal- 
entine was  the  owner  of  a  slave;  that  Charles  Balentine  took 
possessbn  of  the  slave,  sold  her,  and  vested  the  pnxeeds  in 
land  fi^  the  benefit  of  his  son-inrlaw,  taking  the  title  thereto  in 
his  own  name,  and  praying  that  the  trust  tnigbt  be  set  up  and 
title  decreed  to  complainants* 

The  answer  denied  that  the  slave  belonged  to  Jesse  Balenr 
tine,  or  that  the  land  was  purchased  tot  Jesse  Balentine  or  with 
his  money.  A  replication  was  filed  and  proof  taken,  which  so 
far  as  is  necessaxy  to  be  exhibited  is  set  forth  in  the  opinion  of 
the  court 

It  was  heard  before  Chancellor  Bramlitt  at  the  Afay  term, 
1848,  OQ  bill,  answer,  re^dication  and  proof;  nxA  he  regarding 
the  proof  insufficient  to  establish  a  resulting  trust,  and  also  that 
the  deed  by  Jesse  Balentine  would  operate  as  a  cloud  on  the 
title  of  Chaiies  Balentine,  ordered  that  the  bill  be  dismissed 
and  the  deed  of  Jesse  Balentine  to  coraplsiiiaQts  be  cancelled. 

The  ccmiplainants  appealed. 

£•  Emng,  for  Ensley  et  ak. 

Wa^ngtan  and  Ready  for  defendants. 
30 
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Grebn,  J.  delivered  the  opinion  of  the  court. 

This  bill  is  filed  to  set  up  a  resulting  trust.  It  is  alledged,  that 
Jesse  Balentine  was  the  owner  of  a  negro  girl,  Emelioe;  that 
the  defendant  Charles  Balentine  (who  was  his  father-in-law) 
took  this  girl  into  his  possession  and  sold  her,  and  vested  the 
pipceeds  in  the  tract  of  land  in  question,  taking  the  title  in  his 
own  name.  Jesse  Balentine  conveyed  the  land  to  complain- 
ants. The  answer  denies  that  the  land  was  purchased  for  Jesse 
Balentine,  or  that  it  was  paid  for  with  his  money.  The  doc- 
trine, that  when  a  mem  buys  land  in  the  name  of  anodier  and 
pays  the  consideration  money,  the  land  will  be  held  by  the 
grantee  in  trust  for  the  person  who  pays  the  consideration  mo- 
ney, is  too  firmly  established  now  to  be  questioned.  2  Stoiy's 
Eq.  Juris,  s.  1201. 

If,  thereSbre,  it  were  to  appear  from  the  proof  in  this  cause, 
that  the  money  of  Jesse  Balentine  was  paid  ibr  this  land,  it 
would  belong  to  him  in  equity,  notwithstanding  the  title  was 
taketi  to  Charles  Balentine.  It  is  insisted  for  the  complainant, 
that  Kimbro  and  Currin.  prove  that  Jesse  Balentine's  money 
was  paid  for  the  hmd.  Mr.  Kimbro  ^ays,  that  he  was  asking 
Charles  Balentine  in  relation  to  the  circumstancesof  Jesse,  who 
was  indebted  to  him:  *'He  said  that  he  was  now  in  a  better 
situation  than  he  had  been;  that  he  had  given  him  a  negro  girl; 
and  finding  him  insolvent  and  in  debt,  he  had  taken  the  girl 
and  had  sold  her,  and  purchased  a  piece  of  land  for  him  and 
taken  the  title  in  his  own  name.  He  thought  that  Jesse  Balen- 
tine was  in  a  better  situation  to  pay  his  debts,  because  he  could 
work  the  land  and  make  something  to  pay  his  debts.'' 

Mr.  Currin  says  that  he  had  a  conversation  with  Charles  Bal- 
entine in  1832,  when  he  said  he  had  given  Jesse  Balentine  a 
girl,  and  that  he  had  sold  the  girl,  and  from  the  sale  had  paid 
himself  seventy  odd  dollars,  "and  with  the  balance  of  the  mo- 
ney he  intended  to  purchase  a  place  as  a  home  for  Lydia  (Jesse 
Balentine's  wife)  and  her  children." 

Witness  sold  the  land  to  Mr.  Charles  Balentine  and  made  the 
title  to  him,  and  he  gave  his  notes  for  the  money.  This  is  all 
the  evidence  in  relation  to  the  payment  for  the  land. 
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When  the  defendant  conversed  with  Mr.  Currih,  the  land  had 
not  boi^n  purchased,  although  he  had  before  that  time  sold  the 
negro.  He  said  he  intended  to  purchase  a  place  for  Lydia  and 
her  children.  The  purchase  was  made  and  notes  were  given 
for  the  money.  This  evidence  does  not  tend  to  prove  that  the 
notes  which  were  given  for  the-  land^-were  discharged  by  the 
payment  of  the  money  he  had  received  for  Emeline.  Indeed  it 
rather  proves  the  contrary,  for  as  the  negro  had  been  sold  and 
the  money  received  before  the  purchase  of  the  land,  if  he  had 
intended  to  pay  that  money  for  the  knd,  it  would  have  been 
most  natural  for  him  to  have  paid  it  down  at  the  time  of  the 
purchase. 

The  fjsuct  that  he  gieive  his  notes  for  the  purchase  money  of  the 
land,  is  evidence  that  he  apphed  the  money  which  had  been 
received  for  the  negro  to  some  other  use. 

He  would  hardly  have  kept  it  by  him  to  discharge  the  notes, 
when  it  would  have  been  so  much  more  natural  to  have  paid  it 
in  the  first  instance.  As  to  Kimbro's  evidence,  he  only  says 
that  the  defendant  stated  he  had  sold  Jesse's  negro  girl  and  had 
purchased  a  piece  of  land  for  him.  _  He  does  not  say  he  had  pur- 
chased the  land  with  the  money  for  which  he  had  sold  the  girl. 
And  although  we  might  infer  this  to  be  his  meaning  from  this 
deposition  alone;  yet,  when  coupled  with  Curiin's  deposition, 
from  which  it  appears  that  the  g^lhnd  be^n  sold  and  the  mo- 
ney received  before  the  land  was  purchased,  and  that  he  gave 
his  notes  for  the  land,  we  are  not  permitted  to  extend  the  mean- 
ing of  Kimbro's  deposition  beyond  the  plain  sense  of  the  lan- 
guage. 

But  if  the  money  of  Jesse  Balentine  was  not  paid  for  the 
land,  no  resulting  trust  can  be  raised  in  his  favor,  although 
Charles  Balentine  may  have^been  his  debtor,  and  may  have 
intended  the  land  for  him  in  discharge  of  that  debt,  for  (as  has 
been  «aid)  that  would  be  in  the  teeth  of  the  statute  of  frauds. 
2  Story's  Eq.  Juris,  s.  1201;  Bartlett  &  Pickergill;  1  Eden's  R. 
22,  24. 

The  negro  had  belonged  to  Oharles  Balentine,  and  had  been 
put  in  possession  of  his  daughter  in  1830,  when  she  was  mar- 
ried.   There  is  proof  from  members  of  the  family,  that  he  had 
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neTGr  regarded  this  as  a  gift  of  the  girl  to  Jesscv  having  always 
intended  her  for  the  use  of  his  daughter  and  her  children. 

One  witness,  R.  H.  Hite,  states  that  the  old  man  said  the  girl 
-'Was  sent  for  the  accommodatbn  of  his  daughter*  The  witness 
also  states^  the  old  man  hired  the  girl  to  Jesse  two  or  three 
years  and  took  his  notes  for  the  hire. 

Now,  although  the  defendant  said  to  Mr.  Currin*  that  he  in- 
tended the  girl  for  Jesse,  and  thou^  she  would  be  liable  for 
his  debtSi  yet  it  is  evident  that  he  took  her  away  under  a  claim 
of  right  in  himself.  In  selling  her,  he  did  not  act  for  Je8$e^  but 
for  himself;  and  he  intended  to  make  a  provision  for  his  daugh- 
ter, which  he  regarded  as  more  suitable. 

Although  the  court  may  think,  with  defendant,  that  the  girl 
would  have  been  liable  for  Jesse's  debts,  yet  this  view  of  his 
feelings  and  opinions  goes  to  show  that  he  would  use  the  mo- 
ney be  received  for  the  girl  as  his  own,  and  pay  for  the  land 
from  his  own  funds  when  the  notes  fell  due. 

It  may  also  be  weU  questioned,  whether  if  a  &ther,  or  other 
person,  take  into  his  possession  the  property  of  another  acting 
under  a  claim  of  right  in  himself,  and  sell  such  property,  vest- 
ing the  proceeds  in  Ipind,  a  trust  would  result  in  &vor  of  the  true 
owner  of  the  {»operty  so  taken. 

The  taking  v^^ould  be  a  conversion,  and  the  money  arising 
from  the  sale  of  such  property  would  belong  to  the  wrong  doer, 
and  he  would  be  answerable  in  damages  to  the  true  owner. 
Upon  the  whc^e,  here  is  a  case  where  the  trust  is  expressly  de- 
nied in  the  answer,  and  if  proved  at  all,  but  vaguely  proved, 
by  one  witness  only,  without  corroborating  circumstances.  It 
cannot,  therefore,  be  setup  in  favor <^ these  complainants. 

We  think  the  decree  dismissing  the  complainant's  bill  should 
be  affirmed.  But  the  court  decreed  also,  that  the  deed  from 
Jesse  Balentine  to  the  complainants,  should  be  cancelled. 
This,  we  think,  could  not  be  done,  in  the  situation  in  which 
the  cajse  stands,  Charles  Balentine  having  filed  no  cross  bill 
asking  to  have  that  deed,  as  a  cloud  upon  his  title,  removod. 

The  decree  will,  therefore,  be  reformed,  in  this  particular. 
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Huddxeston's  ainCr.  t».  Cusrin. 

A  tnisiee  holding  title  to  penonal  property,  bat  not  having  the  potfesiion,  that  being 
left  with  vendor  by  verbal  agpreement,  ia  not  guilty  of  a  conversion  in  refusing  to  re- 
lioqufoh  hit  title  to  the  property. 

This  action  of  trover  was  brought  io  the  Circuit  Court  of 
WilliamsoDtiigr  Huddlestou,  a  constable,  against  Currin,  a  trus- 
tee. Huddleston,  a  constable,  levied  on  a  horse,  the  property 
of  one  Bateman,  hjji.fa.  and  the  horse  was  sent  off  to  Wil- 
liamson county,  and  was  there  levied  on  hy^»fa*  at  the  instance 
of  other  creditors  of  Bateman,  sold,  and  purchased  by  Charter. 
Charter  conveyed  the  horse  by  deed  of  trust  to  Currin,  as  trus- 
tee fixr  the  benefit  of  his  creditors.  This  deed  recited  that  he 
^^baigained,  sold  and  delivered"  the  horse  to  Currin  in  trust  £n: 
the  benefit  of  his  creditors,  b  authorized  the  trustee  to  sell  the 
horse  after  the  esjmiation  of  twelve  months,  if  the  4.ebts  were 
not  paid,  but  was  silent  as  to  the  possession  in  the  mean  time. 
The  horse,  by  verbal  agreement  of  the  parties,  did  not  go  into 
the  possession  of  Currin,  but  remained  with  Charter*  Hud* 
dleston  demanded  a  surrender  of  the  tide  of  the  horse  of  Cur- 
rin, which  Currin  refijsed.  The  case  was  submitted  on  plea 
of  not  guilty,  to  a  jury,  Maney,  Judge,  presiding. 

Ho  charged  llie  jury,  that  a  constable  by  levy  acquired  a 
right  to  personal  property  which  would  authorize  an  action; 
that  the  deed  from  Charter  to  Currin  was  not  such  as  necessa- 
rily made  Currin  liable  to  this  action  of  the  j^ntiff;  that  the 
possession  of  the  goods  by  Charter  for  twelve  months  previous 
to  the  day  on  which  Currin  was  authorized  to  sell  was  quito  as 
consistent  with  the  deed  as  the  possession  of  Currin;  and  that 
if  it  was  understood  between  them  that  Charter  should  retain 
possession  iat  the  twelve  months,  and  he  did  retain  the  posses- 
sion, the  baie  refusal  of  Currin  within  that  time  to  relinquish  his 
claim  to  the  property  under  the  deed  of  trust,  would  not  be  a 
conversiiia  upon  which  die  action  of  trover  could  be  sustained. 

The  jury  rendered  a  verdict  in  ikvor  of  the  defendant,  from 
which  the  plaintiff's  administrator  (the  plaintiff  having  died 
and  the  suit  being  i^eiicwod  by  his  administrator)  appealed. 
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Alexander  J  for  plaintiff  in  error.  Huddleston  claimed  the 
right  to  the  horse  in  this  suit  by  virtue  of  the  special  property 
vested  in  him  by  said  levy,  and  by  law  he  had  such  a  special 
property  in  him  as  would  authorize  him  to  maintain  this  suit. 
Ba^  vs.  Miller,  6  John.  R.  196;  12  Johns.  R.  407;  10  Wen.  R. 
Overton  vs.  Perkins^  10  Yer.  329. 

Charter  and  Currin  stating  in  the  deed,  that  Charter  that 
day  bargained,  sold  and  delivered  the  horse  to  Currin,  estops 
Currin  from  denying  that  fact.  2  Stark.  308;  Hendenon  vs.  O- 
wr^t,  2  Yer.  R.  396. 

The  defendant  having  taken  the  deed  of  trust  conveying 
the  property  absolutely  from  Charter  to  himself  for  the  twelve 
months  next  after  the  date  of  the  deed,  and  refusing  to  deliver 
th6  property  on  demand  of  the  plaintiff's  agent,  was  an  abso- 
lute conversion;  and  the  plaintiff  had  the  right  to  have  the  law 
charged  in  that  way  without  the  conditions  stated  in  the  charge. 
2  Leigh's  N.  B.  1481;  McCmbie  vs;  Davis,  6  Bast.  R.  638;  Bey- 
nolds  vs.  Shtder,  6  Cow.R.  323,326,326$  C&nnahYS.Halej2S 
Wend.R.462,  466,  467. 

The  possession  of  Cha]*ter  was  only  as  agent  or  tenant  at  will 
of  Currin,  wlio  ha;d  the  immediate  right  to  possession*  7  Yer.  R. 
444-5.  But  even  if  Currin  haul  parted  with  the  property  before 
demand  made  by  the  plaintiff,  he  would  be  liable  in  this  suit. 
Hadley  vs.  IZou^an,  3  Yer.  R.  301. 

Foster i  for  the  defendant  in  error. 

Reese,  J.  delivered  the  opinion  of  the  court. 

This  19  an  action  of  trover  to  recover  the  value  of  a  horse, 
alledged  to  have  been  converted  by  defendant.  The  horse  was 
not,  and  had  never  been  in  the  actual  possession  of  defendant: 
he  was  included  aniong  other  property  in  a  deed  of  trust,  made 
by  one  Charter  to  defendant  as  trustee,  to  secure  tht  debts  of 
third  persons,  and  the  trustee  was  empowered,  after  the  lapse 
of  twelve  months,  to  sell  the  property.  This  suit  was  brought 
within  the  twelve  months;  and  the  only  evidence  of  conversion 
is,  that  Currin  being  asked  by  plaintiff  if  the  horse  was  in  the 
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deed  of  trusty  said  he  did  not  know;  and  being  inquired  of, 
whether,  if  so  included,  he  would  not  surrender  all  claim  to 
the  horse,  he  replied  that  he  would  not.  The  court  charged 
the  jury,  that  during  the  twelve  months  previous  to  the  time 
limited  in  the  deed  of  trust  for  the  sale  of  the  property,  the  pos- 
session of  Charter  was  consistent  with  the  tide  of  Currin;  and 
if  by  the  understanding  of  the  parties,  the  property  during  the. 
twelve  months  was  to  remain  in  the  possession  of  Charter,  and 
did  so  remain,  then  the  mere  refusal  of  Currin,  the  trustee,  to 
surrender  his  claim  by  virtue  of  the  deed  of  trust,  would  not 
amount  to  an  act  of  conversion  in  him* 

We  are  unable  to  perceive  any  error  in  this  charge  of  the 
court  If  the  deed  of  « trust  be  sij^nt  on  the  subject  of  posses- 
sion— if  the  trustee  has  no  present  power  to  sell,  and  if  the  un- 
derstanding or  agreement  were  that  the  grantor  should  retain 
possession  of  the.  property  till  the  sale— the  trustee  does  no 
wrongful  act,  is  guilty  of  no  conversion,  when  he  simply  re- 
fuses to  relinquish  the  title  to  the  prc^r^* 

Let  the  judgment  be  affirmed. 


McMvLLEN  vs.  Goodman. 

The  plaintiff  gave  DOfi<i«  of  an  intended  motion  %|^intt  a  conttible  for  the  non-ieturn 
of  an  execotion  against  James  Lowrjr.  On  the  trial  he  offered  a  judgment  and  execu- 
tion against  James  and  Almon  Lowry.  Held,  that  they  were  admissible:  the  same 
certainty  is  not  required  in  proof  as  in  pleading. 

This  motion  by  Goodman  against  McMullen  and  his  sureties 
was  tried  before  Judge  Martin  in  the  Circuit  Court  of  Montgom- 
ery, and  a  judgment  rendered  against  the  defendant,  from 
which  he  appealed. 

[In  this  case/the  records  do  not  show  who  appeared  for  the  plaintiff  in  error,  or  de- 
fendant in  error.] 

TuRLET,  J.  delivered  the  opinion  of  the  court. 

This  is  a  case  of  a  motion  against  a  constable  for  the  non- 
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return  of  an  execution  made  before  a  justice  of  the  peace  of 
Stewart  county.  The  notice  is  for  not  returning  an  execution 
against  James  Lowry.  Upon  the  trial,  the  judgment  and  exe- 
cution were  both  introduced  in  evidence;  from  which  it  appear- 
ed that  the  judgment  had  been  rendered  against  James  Lowiy 
as  principal,  and  was  staid  by  Almon  Lowry,  and  that  execu- 
•  tion  had  been  issued  against  both  James  Lowry  and  Almon 
Lowry.  '  Judgment  was  given  against  the  constable  McMulled, 
who  appealed  to  the  Circuit  Court,  where  the  question  was 
whether  the  execution  should  be  reodl  which  '^'^^as  permitted  to 
be  done,  and  an  appeal  is  thereupon  prosecuted  to  this  court. 

The  judgment  and  execution  upon  which  the  motion  was 
founded  were  read  in  the  Circuit  Court,  and  are  made  a  part 
of  the  record  by  the  bill  of  exceptions.  The  same  question 
which  was  made  in  the  Circuit  Court  is  again  made  here;  that 
is,  whether  the  reading  of  the  execution  should  have  been  pro- 
hibited because  the  notice  was  for  the  non-return  of  an  execu- 
tion against  James  Lowry,  and  the  execution  was  against  James 
and  Almon  Lowry. 

We  think  it  would  be  to  stick  in  the  bark  to  hold  that  it 
should. 

The  execution  was  certainly  against  James  Lowry,  and  in 
that  particular  complies  with  the  notice;  but  it  is  also  against 
Almon  Lowry  the  atayor.  Does  this  necessarily  make  it  a 
different  paperf  It  might  be  a  misdescription  of  it,  were  it 
declared  upon,  and  there&re  fatal;  but  the  same  certainty  has 
never  been  required  in  proof  as  in  pleading. 

Plaintiff  in  error  had  notice  and  made  defence  before  the 
justice  and  in  the  Cixcuit  Court,  and  we  must  affirm  the  judg- 
ment. 
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COLBMAH  Vf*  EWINO. 

The  coDtnct  of  the  maker  of  negotiable  paper  is  broken  by  a  refusal  or  aeg^lect  to  pay 
oa  the  last  day  of  grace,  within  reasonable  time  after  demand  made,  and  the  holder 
has  a  right  of  actioa  on  the  sane  day. 

Ewing  instituted  this  actioii^  of  debt  against  T.  B.  &;  L.  C. 
Coleman,  the  maker  and  endorser  of  a  promissory  note,  in  the 
Circuit  Court  of  Davidson  county,  and  a  verdict  and  judgment 
were  rendered  in  favor  of  the  plaintiflO  Maney»  Judge,  presid- 
ing, from  which  the  defendants  appealed  in  error. 

TWmUe,  for  the  plsuntiffs  in  error. 

Andrew  Etdtig^  for  the  defendant  in  error,  cited  and  com- 
mented on  1  Metcalf,  43;  1  Nott  &  M'Cbord,  444;  7  N.  Hamp- 
8hixe,201;  4  Greenleaf,  479. 

TuELBT,  J.  delivered  the  opinion  of  the  couct. 

'  T.  6.  Coleman,  on  the  Ist  day  of  July,  184S,  executed  his 
promissory  note  for  the  sum  of  twelve  hundred  and  fifly  dollars, 
to  L.  C.  Coleman  or  order,  at  six  months.  This  note  was  en- 
dorsed by  L.  C.  Coleman  to  James  Johnson,  and  by  Johnson 
to  defendant  in  error,  O.  Ewing. 

On  the  4th  day  of  January,  1848,  it  being  the  last  day  of 
grace  upon  said  promissory  note,  the  same  was  duly  protested 
for  non-payment,  and  notice  thereof  duly  given  to  those  entitled 
to  receive  it:  immediately  thereafter,  and  on  the  day  of  the 
protest,  this  suit  was  commenced  against  the  plaintiffs  in  error, 
to  which  they  have  pleaded  in  abatement,  that  the  suit  was  com- 
menced before  the  money  specified  in  the  note  was  due.  And 
the  question  now  presented  for  consideration  is,  whether  a  suit 
can  be  commenced  on  the  third  day  of  grace  upon  commercial 
paper,  which  is  on  that  day  duly  dishonored,  and  notice  thereof 
given  to  the  parties  previous  to  the  commencement  of  the  suit. 

That  in  cases  of  ordinary  contracts,  not  negotial^e,  the  payor 

has  the  last  moment  of  the  day,  on  which  the  contract  falls  due, 

to  discHarge  the  same,  and  that  he  cannot  be  sued  before  that 

moment  has  elapsed,  is  so  weH,  and  to  strongly  settled,  that  it 

81 
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needs  no  examination  from  this  court  And  the  reason  why  it 
has  been  so  settled  is  obvious;  the  day  has  been  fixed  by  con- 
tract, and  till  it  has  passed,  the  contract  has  not  been  violated, 
and  of  consequence  no  breach  can  be  assigned  upon  it 

.But  this  reason  does  not  apply  to  the  days  of  grace,  which 
had  their  origin  in  the  courtesy  of  merchants,  for  they  were  giv- 
en, not  by  contract,  but  by  courtesy,  and  by  that  courtesy  the 
debt  was  always  demandable  on  the  third  day  of  grace,  and 
the  evidence  of  it  was  dishonored  if  not  paid  on  that  day  within 
reasonable  business  hours.  When  the  debt  then  might  be  dis- 
honored, if  not  paid  on  that  day  within  reasonable  business 
hours,  and  the  liability  of  parties  fixed  by  notice  on  tbat  day, 
surely  as  soon  as  this  is  done,  the  right  of  action  accrues,  be- 
cause the  contract  has  not  been  performed  according  to'  its 
terms  and  stipulations,  but  is  broken  in  all  its  particulars. « 

This  question  came  upibr  consideration  before  the  Supreme 
Court  of  Massachusetts  in  the  case  of  Staples  and  aneiker  vs. 
The  Franklin  Bank^  1st  MetcalTs  Rep*  page  43,  where  it  is 
examined  with  great  care  and  ability  by  Chief  Justice  Shaws 
and  all  the  cases  bearing  upon  the  point  reviewed.  The  result 
of  his  opinion,  in  his  own  wmrds,  is:  *'On  the  whole,  we  think 
the  weight  of  authority  is  in  favor  of  the  conclusion  to  which 
we  have  come;  and  if  it  were  a  new  question,  it  seems  to  follow, 
on  legal  principles,  as  a  fair  and  legitimate  conclusion  from  the 
established  fact,  that  the  contract  of  the  acceptor  or  maker  is 
broken  by  a  neglect  or  refusal  to  pay  on  demand,  within  rea- 
sonable time,  on  the  last  day  of  grace,  that  the  holder  may  have 
his  action.'' 

We  can  add  nothing  to  the  argument  and  investigation  there 
given  to  this  question,  and  yield  our  ready  and  willing  assent  to 
the  conclusion,  as  above  stated. 

The  judgment  of  the  Circuit  Court  is,  therefore,  affirmed. 
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HopiBON  vs.  Fountain. 

Where  a  judgment  if  rendered  on  e  Terdict  without  a  plea*  rach  judgment  it  erroneoni 

and  rerentble. 

Fountain  instituted  an  action  of  covenant  against  HopsoUi 
in  the  Circuit  Court  of  Montgomery  county,  on  an  obligation 
for  the  payment  of  Mississippi  bank  notes.  The  case  was  sub- 
mitted to  a  jury  without  a  plea,  and  a  verdict  reqdered  in  favor 
of  the  plaintiff  for  the  sum  of  $309  damages,  and  judgment  ren- 
dered thereupon.  There  was  no  bill  of  exceptions  or  appeal 
from  the  judgment. 

The  defendant  filed  a  transcript  of  the  record  in  the  Su- 
preme Court,  and  prayed  a  writ  of  error. 

Boydi  for  .the  plaintiff  in  error. 

KinMci  for  the  defendant  in  error. 

-    TuaLBY,  J.  delivered  the  opinion  of  the  court. 

This  is  a  case  where  a  verdict  and  judgment  have  been  ren- 
dered without  pleas.  This  is  error.  We  have  said  that  the 
want  of  a  similiter  is  cured  by  verdict;  that  pleas  in  short  will 
be  considered  as  good  pleas,  when  received  by  the  counsel; 
but  where  there  can  be  no  issue  or  any  thing  purporting  to  be 
one,  there  is  nothing  for  a  jury  lo  try,  and,  therefore,  nothing 
upon  which  a  judgment  can  he  based.  A  judgment  by  default, 
which  is  an  admission  of  the  right  of  action,  is  the  proper 
course  to  pursue. 

Judgment  reversed,  and  case  remanded  to  be  proceeded  in. 
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U  A  M>4e  is  tamde  for  nUe  in  marlwt  io  raise  moiMy,  aocl  is  sold  at  a  greater  rate  of  dis- 
coDDt  than  six  per  cent.,  tbe  traosaction  is  asurioos  if  the  purchaser  is  cogniEaot  of 
the  facts  at  the  time  of  the  purchase :  seow,  if  be  was  not  informed  of  the  facts  at  the 
time  of  porchase. 

This  case  was  brought  by  appeal  from  a  Justice  of  the  Peace 
to  the  Circuit  Court  of  Warren  county,  where  it  was  tried  be- 
fore Judge  Marchbanks  and  a  jury  of  Warren  county,  and  re- 
sulted in  a  verdict  in  favor  of  the  plaintiff  for  the  sum  of  $23. 
A  motion  for  a  new  trial  was  made  and  overruled,  and  defend- 
ant appealed. 

Taulf  for  the  plaintiff  in  error. 

Twrneyj  for  the  defendant  in  error. 

GasBN,  J.  delivered  the  opinion  of  the  court. 

This  is  a  suit  commenced  before  a  Justice  of  the  Peace,  to 
recover  money  which  the  plaintiff  alleged  he  had  paid  upon 
a  usurious  contract.  It  appeared  in  evidence,  that  the  plaintiff 
below,  Joseph  Clark,  procured  his  father,  Absalom  Clark,  to 
execute  to  the  plaintiff  his  note  for  $76,  due  twelve  months  af- 
ter date,  with  a  view  to  raise  money  on  it.  This  note  was  sold 
to  Ramsey  for  $60.  When  this  note  fell  due,  the  said  Absalom 
executed  to  Joseph  Clark  a  note  for  $90,  also  payable  twelve 
months  after  date,  and  this  note  was  given  to  Ramsey  to  take 
up  the  one  for  $75.  When  the  $90  note  fell  due  it  was  paid, 
and  this  suit  was  brought  to  recover  the  excess  over  six  per 
cent  per  annum,  that  was  discounted  in  these  two  transac- 
tions. 

The  court  charged  the  jury  in  substance,  that  if  the  note  was 
made  as  the  result  of  a  business  transaction,  the  payee  might 
i  sell  it  at  a  greater  discount  than  six.  per  cent,  per  annum,  if 

he  thought  proper,  and  the  transaction  would  not  be  usurious; 
but,  that,  if  the  note  was  made  for  accommodation,  to  be  sold 
in  the  market  to  raise  money,  and  it  was  purchased  at  a  greater 
rate  of  discount  than  six  per  cent  per  annum,  the  transaction 
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would  be  usurious.  And,  that,  it  is  unimpoitaut  whether  the 
purchaser  of  the  note  knew  it  was  made  for  accommodation,  to 
be  sold  in  the  coarket  to  raise  money,  or  not;  that  under  such  a 
stale  of  facts,  the  transaction  would  be  equally  usurious  with- 
out notice  as  with  it  In  a  criminal  prosecution  the  law  would 
be  different,  because,  in  such  case,  the  intent  with  which  the 
act  was  done  would  be  material.  The  jury  found  a  verdict 
for  the  plaintiff  for  $28.  The  court  refused  to  grant  a  new 
trial,  and  the  defendant  appealed  to  this  court 

We  think  the  court  erred  in  the  latter  part  of  the  charge,  m 
which  the  jury  were  told,  that  the  purchaser  of  a  note  at  a 
greater  discount  than  six  per  cent  per  annum,  would  be  guilty 
of  usury,  if  it  should  turn  out  that  it  was  made  &r  accommo- 
datbn,  and  was  not  a  real  transaction,  although  he  might  be  en- 
tirely  ignorant  of  the  consideration  for  which  the  note  was 
nuufe.  We  do  not  understand  any  decision  of  this  oouit  to 
have  gone  so  far,  and  we  think,  upon  princij^,  the  prcqposition 
is  erronecms. 

The  4th  section  <^  the  act  of  1834,  (Ca.  &  Nich.  407,)  pro- 
vides a  remedy,  '*when  a  greater  sum,  than  that  prescribed  in 
the  third  section,  is  reserved  directly  or  indirectly."  It  is  man- 
ifest ths^  this  language  is  not  applicable  to  the  business  tnms- 
action  of  purchasing  a  oote,  but  it  does  embrace  the  case  where 
diere  is  a  n^gottation  for  a  loan  of  money,  and  the  stratagean  is 
resorted  4o  of  obtaining  an  accommodation  note  of  another  per* 
son  to  be  soldt  with  a  view  to  evade  the  laws  against  usury* 
In  such  case  the  nsoiy  is  in  tact  and  in  substance  reserved  in- 
directly; although  it  is  in  form  the  purchase  of  a  note*  yet  it  is 
in  substance  a  loan  of  money,  fiut  if  the  purchaser  of  tfae  note 
knows  nothing  about  the  consideration  for  which  it  was  nuuie» 
and  takes  an  assignment  of  it,  supposing  it  to  bea  lawful  busi- 
ness transaction,  he  can  be  guilty  of  no  desire  indirectly  to  rs- 
nerve  agreater  anxmntof  interest  than  the  law  alksws.  infonn 
it  is  admitted  tbe  contract  is  valid  and  diat  it  becomes  invalid,  by 
showing  that  it  was  a  contrivance  to  evade  the  iam^  and  in  6ct 
iadirectly  reserviog  ustnious  interest. 

The  case  o£Dew  vs.  Eoitham  (2  Yerg.  Rep.  468,)  waa  plain- 
ly one  of  this  kind.    In  that  case,  John  Dew  applied  to  East- 
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ham  to  borrow  money.  He  told  him  he  would  buy  cash  notes 
at  the  usual  discount.  He  was  asked  if  he  would  take  cash 
notes  on  J.  C.  Dew;  he  replied,  he  would.  J.  C.  Dew  then 
made  four  notes  of  $25  each,  and  one  for  $12  50,  payable  to 
John  Dew,  and  these  were  by  him  endorsed  and  sold  to  East- 
ham  for  $75.  All  the  parties  then  went  before  a  Justice  of  the 
Peace,  and  the  Dews  permitted  judgment  to  be  rendered  against 
them  for  $112  50;  Eastham  was  to  wait  four  months.  This 
was  very  properly  held  to  be  an  usurious  transaction.  But  if 
Easthamhad  known  nothing  of  the  transaction  until  the  notes 
were  brought  to  him,  and  he  had  purchased  them,  supposing  J. 
C.  Dew  owed  the  money,  the  case  would  have  been  very  dif- 
ferent. It  would  be  impossible  in  such  case,  for  him  to  be  guil- 
ty of  a  contrivance  to  evade  the  law,  and  indirectly  to  reserve 
usurious  interest. 

But  it  is  argued,  that  if  usury  enters  into  a  contract  between 
the  original  parties  to  a  note,  it  follows  the  note  into  the  hands 
of  innocent  assignees,  and  that  by  a  parity  of  reasoning,  the 
charge  of  his  Honor,  in  the  case,  was  correct. 

It  is  certainly  true,  in  the  case  stated,  that  the  maker  of  the 
usurious  note  could  avail  himself  of  the  defence,  even  against  an 
innocent  assignee,  who  might  become  the  holder.  And  this  is 
the  decisionin  the  case  of  Tait  vs.  Hanntrnt  2  Yerg.  Rep.  350. 
The  reason  is,  that  the  note  was  void  by  the  law,  on  account  of 
the  usury.-  And  a  void  surely  does  not  become  binding  by  rea- 
son of  having  been  endorsed  to  an  innocent  holder.  But  this 
reason  has  no  application  to  the  case  now  before  us.  This  was 
no  void  surety  in  the  hands  of  the  plaintiff  bejfore  he  endorsed 
it  to  Ramsey.  It  received  its  taint,  if  at  all,  in  the  contract  be- 
tween these  parties.  But  as  the  form  of  this  contract  is  such 
as  the  law  sanctions,  to  make  it  invalid,  it  must  be  shown  that 
the  parties  intended  that  which  the  law  forbids.  As  it  regards 
the  second  note,  it  is  admitted  there  was  usuiy,  and  it  may  turn 
out  upon  another  trial,  that  Ramsey  knew  of,  and  entered  into 
the  contrivance  by  which  the  first  note  was  made. 

Let  the  judgment  be  reversed,  and  the  cause  be  remanded 
for  another  trial. 
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1.  A  doa  bill  is  in  legal  effect  a  prominory  note,  and  at  such  anignable,  and  where  for 
a  money  demand  n«|gotiable. 

2.  The  word  *«pajee"  in  the  act  of  180T,  ch.  95,  embraces  an  assignee,  and  the  assignee 
of  a  note  for  specific  articles,  is  entitled  to  recover  the  value  of  specific  articles  in  his 
own  dame,  upon  compliance  with  the  requisitions  of  the  statute. 

3.  A  Justice  of  the  Peace  hae  jurisdiction  to  the  extent  given  by  the  legislature  over 
money  demands,  in  all  casos  where,  by  the  terms  of  the*  contract,  specific  articles  are 
to  be  delivered,  or  services  performed,  if  such  cootract  ascertain  the-  money  value  of 
such  services  or  articles. 

Page  recovered  a  judgment  against  Marrigan  for  $100»  be- 
fore a  Justice  of  tbe  Peace  of  Davidson  county.  The  defend- 
ant appealed  to  the  Circuit  Court,  where  the  case  was  submit- 
ted to  a  jury;  Maney,  Judge,  presiding.  A  verdict  was  return- 
ed in  favor  of  the  plaintiff,  and  a. motion  for  a  new  trial  having 
been  made  and  overruled,  and  judgment  rendered,  the  defend- 
ant appealed  in  error  to  the  Supreme  Court* 

A.  Ewing,  for  the  plaintiff  in  error,  cited  and  commented 
on  the  following  authorities;  Peck's  Rep.  134,  1  Yerger,  165, 
9  Yerger,  270. 

FleUAcTf  for  the  defendant  in  error.  See  act  of  1831,  ch.  69, 
1836,  ch.  17,  1  Yerger,  101,  6  Yerger,  436,  9  Yerger,  270,  6 
Yerger,  461. 

BxBSB,  J.  delivered  the  opinion  of  the  court. 

The  plaintiff  in  error,  William  D.  Marrigan,  made  to  James 
C.  Ring,  the  following  note  or  instrument: 

**Due  Mr.  James  C.  Ring  or  order  one  hundred  dollars  in 
tailoring,  I  the  said  undersigned  furnishing  cloths  at  the  city 
prices,  also  tailoring  services. 

Nashville,  Sept.  1, 1841.  Wm.  D.  Makrwan." 

This  note,  by  a  written  endorsement  thereon,  was  assigned 
by  James  C»  Ring  to  the  defendant  in  error*  The  defendant 
in  error,  the  assignee  of  the  instrument,  having  given  ten  days 
notice  to  the  maker,  of  the  place  where  payment  was  to  be 
made,  as  was  supposed  lobe  required  by  tbe  act  of  1807,  and 
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default  having  been  made,  brought  his  suit  before  a  Magistrate, 
and  recovered  a  judgment  for  one  hundred  dollars.  Marrigan 
appealed  to  the  Circuit  Court,  where  judgment  was  again  ren- 
dered against  him.  He  has  appealed,  in  error,  to  this  court, 
and  he  has  here,  by  his  counsel,  in  argument,  assigned  several 
supposed  errors. 

1st  That  this  instrument  is  not  assignable  by  law,  so  that 
the  assignee  can  maintain  an  action  in  his  own  name.  But  by 
express  legislative  enactment,  a  note  or  agreement  for  the  pay- 
ment or  delivery  of  specific  articles,  or  for  the  performance  of 
any  duty  is  made  assignable,  and  the  assignee  authorized  to  pro- 
secute a  suit  in  his  own  name.  And  as  to  the  form  of  this  in- 
strument, a  due  bill  is  in  legal  effect  a  promissory  ndte,  and  as- 
signable as  such,  and  when  for  a  money  demand,  negotiable 
also. 

2.  It  is  insisted,  that  the  act  of  1807,  ch.  96,  provides,  that 
the  ten  days  notice  must  be  given  by  the  pc^yee,  and  does  not 
mention  in  terms  and  eo  naminei  an  assignee,  and  it  is  insisted 
that  an  assignee  cannot  give  the  notice.  If  this  were  so,  one  of 
two  consequences  would  follow,  either  that  the  assignee  conld 
not  sue  at  all  upon  such  instrument,  or  that  he  could  recover 
the  money  without  such  notice*  But  be  can  sue  in  his  own 
name,  by  the  express  provisions  oftbe  act  of  1801. 

The  other  consequence,  therefore,  would  follow,  that  when 
assignment  has  taken  place,  the  maker  of  such  instrument, 
must  in  every  case  pay  the  money  at  all  events,  instead  of  de- 
livering the  specific  articles  or  performing  the  stipulated  ser- 
vices; a  construction  which  would  narrow  or  defeat,  but  not 
advance  the  legislative  remedy,  intended  for  the  benefit,  not  of 
the  holders,  but  the  makers  of  such  instruments;  a  constnic- 
tion,  therefore,  for  which  the  latter  have  no  motive  or  reason  to 
contend.  The  word  "payee,"  therefore,  in  the  act  of  1807 
must  be  held  to  embrace  the  person  beneficially  entitled  to  re- 
cover the  specific  articles,  the  services,  or  their  equivalent,  the 
money. 

3rd.  It  is  further  insisted,  that  the  Justice  of  the  Peace  had  no 
jurisdiction  in  the  present  case.  By  the  act  of  1836-6,  a  Jus- 
tice has  jurisdiction  to  the  extent  of  one  hundred  dollars,  wbers 
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the  evidence  of  the  demand  is  such  as  the  statute  requires, 
and  where  the  demand  itself  does  not  sound  in  damages.  A 
demand  for  specific  articles,  or  for  the  performance  of  services, 
where  the  contract  does  not  specify  the  money  value  of  those 
articles  or  services,  does' sound  in  damages,  does  necessarily 
require  the  production  of  testimony  for  the  ascertainment  and 
assessment  of  value  before  the  tribungil  rendering  the  judgment. 
And  if  the  value  of  such  articles  or  services  exceed  fifty  dollars, 
the  Justice  has  no  jurisdiction,  the  legislature  not  having  con- 
fided to  him  in  demands  above  that  amount,  any  further  power 
or  duty  than,  on  the  part  of  the  plaintiff,  to  compute  the  in- 
terest on  the  amount  specified  by  the  terms  of  the  instrument; 
and  on  the  part  of  the  defendant,  to  investigate  and  determine 
questions  as  to  the  validity  of  the  instrument,  its  payment,  sat- 
isfaction and  the  like.  But  although  by  the  terms  of  the  con- 
tract, specific  articles  are  to  be  deUvered,  or  services  to  be  per- 
formed, yet  if  such  contract  ascertain  the  money  value  of  such 
articles  or  services,  the  Justice  will  have  jurisdiction  to  the  ex- 
tent given  by  the  legislature  for  money  demands;  because  such 
claim  does  not  sound  in  damages;  because  no  testimony  has  to 
be  adduced  or  heard  to  ascertain  or  assess  the  value  of  the  ar- 
ticles or  services;  no  judgment  or  discretion  on  the  part  of  the 
Justice  to  be  exerted  to  fix  the  limit  of  the  plaintiff's  claim  as 
existing  on  the  face  of  the  instrument,  the  terms  of  the  contract 
itself  having  specified  the  money  value  of  the  demand. 

These  general  principles  will  apply  to  and  determine  every 
case  which  can  arise.  They  apply  to  and  determine  the  cases, 
where  a  party  stipulates  to  pay  any  given  amount  "oP'  or  "in" 
bank  notes,  or  cash  notes.  Here,  although  the  word  "dollars" 
is  a  term  of  the  contract,  yet  it  is  held  upon  the  construction  of 
such  instruments,  not  to  be  a  term  employed  for  the  purpose 
of  fixing  the  money  value  of  such  demand,  but  a  termrefering 
itself  to  the  word  "doUars"  as  used  in  the  bank  notes,  or  cash 
notes,  stipulated  to  be  received  in  payment,  and  meaning  the 
numerical  amount,  and  not  the  value  of  the  specified  dollars  in 
bank  notes,  or  cash  notes,  and,  therefore,  such  demand  "sounds 
in  damages";  proof  must  be  heard;  investigation  take  place; 
judgment  and  discretion  be  exerted  to  ascertain  and  assess  the 
32 
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money  value  of  the  numerical  amount  of  the  bank  note,  or 
cash  note  ^^doUars"  specified.  This  the  Justice  is  not  trusted 
to  do,  above  the  amount  of  fifty  dollars.  There  are  contracts 
not  veiy  unlike,  in  terms,  the  one  above  described,  where  a 
Justice  would  have  jurisdiction,  as  where  a  party  stipulates  to 
pay  so  many  dollars— evidently  using  that  term,  as  meaning 
the  standard  of  money  value — and  super-adds  a  condition,  that 
that  amount  of  money  or  standard  value  may  be  discharged, 
or  will  be  received  in  the  same  nominal  or  numerical  amount 
of  bank  liotes.  Here  if  the  bank  notes,  or  cash  notes,  be  not 
paid  at  the  time  specified,  the  sum  certain  of  the  standard  or 
money  value  mentioned  in  the  contract  is  due,  and  a  Justice, 
upon  the  general  principles  herein  stated,  would  have  jurisdic- 
tion. If  these  distinctions  seem  nice,  and  produce  much  prac- 
tical difference  in  cases  where  parties  to  contracts  may  be 
supposed,  by  scHne,  to  have  intended  none,  still  they  result 
from  the  application  of  general  principles  of  construction  long 
since  adopted  in  this  State,  and  too  firmly  fixed  to  be  now 
shaken. 

They  must  now  be  well  understood  in  aU  our  courts  of  justice, 
and  a  Utde  judicious  enquiry  and  enlightened  attention  on  the 
part  of  Justices,  may  protect  them  fix)m  frequent  practical 
error. 

We  are  of  opinion,  therefore,  that  in  the  case  before  us,  the 
Justice  of  the  Peace  had  jurisdiction,  and  upon  the  whole  mat- 
ter, we  affirm  the  judgment  of  the  Circuit  Court 
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1.  Cumalative  evidence  is  evidence  which  speaks  to  facts,  in  relation  to  which  there 
was  evidence  on  the  trial,  and  a  new  trial  oug^ht  not  to  be  g^ntad  on  tach  evidence,  ' 
though  it  be  new  and  material. 

t.  There  is  no  role  of  law  which  will  exclade  the  admission  of  croia  affidavits  on  • 
motion  for  a  new  trial,  either  in  civil  or  criminal  cases ;,yet  the  practice  in  civil  cases 
ought  not  to  be  encouraged.  ..-.,......- 

Brown  &  Williams  instituted  this  action  of  assumpsit  in  the 
Circuit  Court  of  Davidson  county,  against  MqCavock,  and  it 
was  submitted,  on  the  plea  of  non-assumpsit,  to  a  jury  at  the 
May  term,  1843,  and  resulted  in  a  verdict  for  the  plaintiffi,  for 
the  sum  of  two  hundred  and  eighty-six  dollars.  On  motion  of 
defendant,  this  verdict  was  set  aside. 

At  the  May  term,  1843,  it  was  again  submitted  to  a  jury,  who 
rendered  a  verdict  in  favor  of  the  plainti£&  for  the  sum  of  three 
hundred  and  seventy-seven  dollars.  A  motion  for  a  new  trial 
was  made,  and  being  overruled  by  the  presiding  Judge,  Maney, 
and  a  judgment  rendered  thereupon,  the  defendant  appealed. 

Meigh  for  the  plaintiff  in  error. 

E.  Ewing  and  FUtch&r^iox  the  defendants  in  error. 

Grbbn,  J.  delivered  the  opinion  of  the  court. 

This  is  an  action  against  the  plaintiff  in  error,  for  the  balance 
of  an  aceount  for  carpenter'^  work  done  for  him  by  the  defend- 
ants in  error,  who  were  partners. 

Before  the  work  was  performed,  one  of  the  partners,  Brown, 
was  indebted  to  McGavock  a  sum  between  three  and  four  hun- 
dred dollars,  and  on  the  settlement  McGavock  insisted  that  he 
should  be  credited  by  the  amount  of  this  debt.  To  this,  Wil- 
liams objected,  and  refused  to  allow  the  credit;  and  McGavock 
retaining  that  sum  in  his  hands,  this  suit  was  brought. 

On  the  trial,  the  defendants,  in  order  to  show  that  Williams 
had  agreed  that  Brown's  debt  should  be  settled  in  this  account, 
examined  several  witnesses,  as  to  the  admissions  of  Williams; 
who  proved  that  they  had  heard  him  speak  of  an  old  debt 
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Brown  owed  McGavock,  and  that  he  was  fearful  he  would  have 
to  pay  it,  and  expressions  of  a  similar  imports  The  jury  found 
a  verdict  for  the  plaintiffs,  and  the  defendant  moved  for  a  new 
trial  upon  his  affidavit  stating  the  discovery  of  the  evidence  of 
W.  D.  Dorris,  who  could  prove  the  admission  of  Williams  that 
the  debt  Brown  owed  McGavock  was  to  be  allowed  him  in  the 
settlement  The  defendant  also  read  the  affidavit  of  W.  D. 
Dorris,  who  stated  that  he  was  called  upon  by  Brown  &  Wil- 
liams to  assist  in  settling  their  partnership  accounts,  and  that 
while  engaged  in  making  this  settlement  a  conversation  arose 
between  them  as  to  the  debt  Brown  owed  McGavock;  and  that 
Williams  said  the  work  would  only  come  to  about  twelve  hun- 
dred dollars,  and  that  they  would  receive  only  between  nine 
hundred  and  a  thousand  dollars,  inasmuch  as  that  debt  of 
Brown's  would  have  to  be  allowed. 

The  plaintiffs  then  read  several  affidavits,  and  among  them, 
Benjamin  Sharpens,  who  stated  that  he  was  present  at  the  office 
of  Dorris  when  the  books  and  papers  of  Brown  &  Williams 
were  examined;  that  at  the  request  of  Brown  &  Williams  he 
assisted  in  the  examination  of  them,  and  he  has  no  recoUecdon 
that  any  thkig  was  named  by  Williams  relative  to  any  debt  due 
by  Brown  to  McGavock:  he  stated  that  Dorris  possesses  very 
bitter  feelings  towards  Williams.  The  court  refused  a  new 
trial,  and  the  defendant  appealed  to  this  court. 

The  question  now  is,  whether  this  affidavit  of  Dorris  is  suf- 
ficient to  entide  McGavock  to  a  new  trial. 

A  new  trial  ought  not  to  be  granted,  although  the  evidence 
may  be  new  and  material^  if  it  is  only  cumulatwe.  Graham  on 
New  Trials,  462  et  seq.  Cumulative  evidence  is  that  which 
speaks  to  facts,  in  relation  to  which  there  was  evidence  on  the 
trial.  Now,  Burton  proved  on  the  trial,  that  wHen  he  was 
about  to  measure  the  work,  Williams  requested  him  to  allow  a 
liberal  price,  saying  "that  there  was  an  old  debt  of  Brown's, 
which  McGavock  was  claiming  to  have  paid  out  of  the  work." 
On  cross  examination,  Burton  said  Williams  told  him  he  was 
afraid  he  should  have  this  debt  to  pay.  Other  witnesses  testi- 
fied to  conversations  of  Williams  relative  to  this  old  debt  of 
Brown's.     Now,  Dorris's  evidence  is  in  relation  to  the  same 
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matter.  He  says,  that  in  a  conversation  between  Brown  and 
Williams  in  his  presence,  Williams  said  "that  Brown's  old  debt 
would  have  to  be  deducted  from  the  amount  due  them  from 
McGavock  for  the  work,"  and  that  Brown  knew  that  it  was 
understood  between  them  that  his  debt  was  to  be  deducted 
from  the  job." 

This  evidence  is  as  to  the  same  facts  about  which  Burton 
and  others  had  testified  on  the  trial;  that  is,  whether  Williams 
had  not  agreed  that  Browii's  debt  to  McGavock  should  be  set- 
tled in  this  account,  and  whether  he  had  not  made  admissions 
to  that  efiect.  If  this  be  not  cumulative  evidence,  it  is  difficult 
to  perceive  the  meaning  of  the  term. 

But  the  counter  affidavit  of  Sharpe,  stating  that  he  was  pre- 
sent in  Dorris's  office  when  the  books  and  accounts  of  Brown 
So  Williams  were  examined,  and  that  he  did  not  hear  the  con- 
versation related  by  Dorris,  and  diat  Dorris  has  bitter  feelings 
against  Williams,  would  be  calculated  so  to  weaken  the  force 
of  Dorris's  statement,  as  in  all  probability,  if  another  trial  were 
had,  the  result  would  be  the  same.  The  plaintiff  in  error  in- 
sists that  the  counter  affidavits  should  not.  have  been  heard. 
We  do  not  think  the  practice  of  introducing  counter  affidavits 
on  motion  for  a  new  trial  should  be  encouraged;  but  if  the  Cir- 
cuit Court  shall  receive  them,  we  cannot  say  it  is  error. 

In  criminal  cases,  it  has  been  the  constant  practice  to  receive 
counter  affidavits,  and  new  trials  are  every  day  refused  upon 
the  facts  disclosed  in  such  affidavits;  and  we  biow  of  no  rule 
that  will  exclude  them  in  civil  cases. 

Let  the  judgment  be  affiirmed. 
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lo  all  cates  of  treason  and  felony,  defendant  must  be  present  when  the  verdict  is  ren- 
dered ;  and  if  he  be  not  present,  the  rerdict  cannot  be  permitted  to  stand. 

Clark  was  indicted  for  perjury  in  the  Circuit  Court  of  Wil- 
son county,  and  his  case  was  submitted  to  a  jury;  Judge  S.  An- 
derson presiding*  « 

The  defendant  was  on  bail  and  was  not  orderedjnto  the  cus- 
tody of  an  officer  when  the  trial  began,  but  was  permitted  to  go 
at  large.  The  jury  came  into  court  for  the  purpose  of  giving 
in  their  verdict.  The  defendant,  not  being  present,  was  called 
and  did  not  appear.  They  then  gave  in  their  verdict  of  guilty, 
and  fixed  the  defendant's  time  of  service  in  the  penitentiary  at 
three  years.  The  defendant  afterwards  came  into  court  gmd 
moved  the  court  to  set  aside  the  verdict  and  grant  him  a  new 
trial.  The  motion  was  overruled,  and  judgment  rendered  on 
the  verdict,  from  which  defendant  appealed. 

Haynesf  for  the  plaintiff  in  error. 

Atfomeif  Qeneraif  for  the  State* 

Tui^BY,  J.  delivered  the  opinion  of  the  court. 

At  the  Bf  ay  term,  1842,  of  the  Circuit  Court  for  Wilson  coun- 
ty,.th&  plaintiff  in  error  was  tried,  and  convicted,  for  the.  offence 
of  perjury,  and  appeals  to  this  court.  Upon  argument,  several 
points  are  made  for  reversal,  only  one  of  which  we  think  it  ne- 
cessary to  notice,  as  that  is  conclusive  upon  the  case.  When 
the  verdict  was  rendered,  the  prisoner  was  not  present,  having 
been  permitted  to  go  at  large  during  his  trial.  He  was  called, 
but  did  not  appear.  Can  a  verdict  so  rendered  in  a  case  of 
felony  be  sustained?  Assuredly  not-  In  favor  of  life  and  Ub- 
erty,  a  man  charged  shall  be  present  when  a  verdict  affecting 
the  one  or  the  other  is  to  be  rendered  against  him,  for  perchance 
he  may  be  able  to  show  cause  against  it. 

And  so  is  the  law  as  long  since  expounded.  Chitty,  in  the 
first  volume  of  his  work  upon  Criminal  Law,  says,  "The  ver- 
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diet,  whatever  may  be  its  effect,  must  in  all  cases  of  felony  and 
treason  be  delivered  in  the  presence  of  the  defendant  in  open 
court,  and  cannot  be  either  privately  given  or  promulgated 
while  he  is  absent"  Coke  Lit  227;  3  Inst.  117;  Sir  Thomas 
Raymond,  198;  2  Hale,  300;  Hawk,  b.2,  c.  47,  s.  2;  4  Black. 
Com.  340;  Bacon's  Abridg.  Verdict;  Burns's  Justice,  Juror. 
V. 

We  therefore  reverse  the  judgment  of  the  Circuit  Court,  set 
aside  tbe  verdict,  and  remand  the  case  for  a  new  trial. 


The  State  w.  Love. 

A  preteotment  fooDd,  not  on  the  knowledge  of  an/  of  the  grand  jarj,  but  upon  infor- 
mation detailed  to  the  jniy  bj  otben,  thpuld  be  abated  on  the  plea  of  defendant. 

This  presentment  Was  tried  by  Judge  DiUahunty  and  a  jury 
of  Mauiy  county,  and  resulted  in -a  verdict  and  judgment  for 
the  defendant,  from  which  the  State  appealed. 

Attorney  Oeneral^  for  the  State.  ^ 

Nicholionj  for  the  defendant. 

TuBUBY,  J.  delivered  the- opinion  of  the  court. 

This  is  a  presentment  against  defendant,  at  the  June  term, 
1842,  of  the  Maury  Circuit  Court,  for  permitting  his  slave  Samp- 
son to  retail  and  trade  in  spirituous  liquors  ccmtrary  to  the  form 
of  the  statute  in  such  cases  made  and  provided.  This  present- 
ment is  in  due  form  signed  by  all  the  members  of  the  grand 

jury- 
To  this,  defendant  pleaded  in  abatement,  that  the  present- 
ment was  not  found  upon  the  knowledge  of  the  grand  jury,  or 
any  one  of  their  body,  but  upon  the  information  of  a  certain 
Newman  C.  Gillespie,  who  was  not  sworn  before  the  court  and 
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sent  to  said  grand  jury,  previous  to  his  being  examined  by  said 
grand  jury.     The  plea  is  in  due  form. 

To  this  plea  there  is  replication  and  issue,  by  the  Attorney 
General. 

Upon  the  trial,  defendant  introduced  one  Wyly  E.  Embry,  a 
member  of  the  grand  jury,  who  deposed  that  the  bill  of  pre- 
sentment was  made  upon  the  testimony  of  Nehemiah  C.  Gilles- 
pie, and  that  the  grand  jury  knew  nothing  of  the  supposed  of- 
fence, of  which  defendant  was  charged,  of  their  own  knowledge. 
Also,  Nehemiah  C.  Gillespie,  who  deposed,  that  for  two 
weeks  the  grand  jury,  or  some  of  the  members  thereof,  insisted 
on  his  going  before  them  and  giving  evidence  against  the  said 
defendant;  and  he  was  at  last  prevailed  upon  to  do  so,  and  in- 
formed against  said  defendant,  but  was  not  sworn  previous  to 
said  examination.  Thejury  found  a  verdict  for  defendant.  This 
is  all  correct  It  is  not  like  the  case  of  The  State  vs.  McManus: 
there  the  plea  does  not  deny  that  the  presentment  was  made 
upon  the  information  of  some  member  of  the  grand  jury,  but 
attacks  the  source  of  their  information.  Here  it  does  deny  that 
the  presentment  was  made  upon  the  knowledge  of  any  one  of 
the  grand  jury,  and  asserts  that  it  was  upon  information  detail- 
ed before  them  by  a  witness  who  was  not  sworn,  and  the  truth 
of  the  plea  is  proved.  This  case,  then,  falls  within  the  perview 
of  The  State  vs.  Smithy  M.  99;  and  the  judgment  of  the  court 
upon  the  plea  in  abatement  is  right. 

Judgment  affirmed. 


Thb  Statb  t».  Watkins  et  ah. 

An  indictmeiit  which  charges  that  the  defendant  with  /orce  and  armi  took  a  negro 
tiaye  from  the  field  and  poweasion  of  the  owner,  does  not  charge  an  indictable  of- 
fence. 

The  grand  jury  of  Williamson  county,  at  the  July  term  of 
the  Circuit  Court,  1843,  returned  a  bill  of  indictment  against 
Watkins,  charging  that  Watkins,  on  the  Slst  day  of  July,  1843, 
with  force  and  arms,  in  the  county  of  Williamson,  entered  into 


DECEMBER  TERM,  1843.  267 

[TlwflMie  «ff.  Watkiatet  ate.] 

the  possession  of  B.  B.  Loon,  and  then  and  there  forcibly  took 
and  carried  away  out  of  the  possession  of  said  Loon,  his  man 
slave  called  Allen,  the  property  of  said  Loon,  and  him,  the  said 
slave  Allen,  with  like  force,  detained  from  the  possession  of 
said  Beverly  B.  Loon,  Sec. 

This  indictment,  on  the  motion  of  defendant,  was  quashed, 
and  the  State  appealed. 

Attorney  Oeneralt  for  the  State. 

MarshaUf  for  the  defendant. 

TuBLBY,  J.  delivered  the  opinion  of  the  court. 

This  is  an  indictment  against  the  defendant  in  error  for  for- 
cibly taking  and  carrying  away  out  of  the  field  and  possession 
of  one  Beverly  B.  Loon,  a  negro  slave,  Allen,  the  property  of 
said  Loon. 

The  Circuit  Judge  quashed  the  bill  of  indictment  upon  the 
ground  that  no  indictable  offence  was  chaiged;  and  the  ques- 
tion for  our  consideration  is,  whether  the  allegation  that  the 
negro  was  taken  from  the  field  and  possession  of  his  master  is 
a  legal  allegation  of  abreach  of  the  peace;  and  we  hold  that  it 
is  not,  npon  the  authority  of  the  case  of  7^  State  vs.  Farne^ 
worth,  10  Terger,  261,  and  the  case  of  The  Suae  vs.  Jame$  R. 
Love,  2  Deverenx  8c  Battle's  North  Carolina  Law  Reports.  In 
the  case  of  The  State  vs.  Fameswcnky  this  court  held  that  an 
indictment  charging  that  the  defendant,  with  force  and  arms, 
one  chesnut  sorrel  mare,  the  property  of -John  A.  Park,  did  un- 
lawfully and  forcibly  take  from  and  out  of  the  possession  of  the 
said  John  A.  Park,  was  not  good,  because  it  contained  no  alle- 
gation of  a  breach  of  the  peace,  but  merely  a  trespass.  We 
know  no  reason  the  principle  should  be  difierently  applied  to 
one  species  of  property  and  another,  a  horse  or  a  negro. 

In  the  case  of  The  State  vs.  James  Ijone,  the  Supreme  Court  of 
North  Carolina  held,  that  an  indictment  for  forcible  trespass  to 
chattels,  must  charge  the  trespass  to  have  been  committed  in 
83 
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tbe  presence  of  the  owner,  and  the  taking  to  have  been  from  his 
actual  possession. 

This  the  present  bill  of  indictment  does  not.  We  therefore 
think  the  Circuit  Judge  committed  no  error  m  quashing  it,  and 
affirm  the  judgment. 


The  State  t».  McManus. 

The  defendant  has  no  right  to  impeach  by  plea  the  information  of  the  grand  jaror  apon 
whose  knowledge  a  preientroent  is  made. 

Attorney  General^  for  the  State. 

Nicholsani  for  defendant. 

TuRLBY,  J.  delivered  the  opinion  of  the  court. 

This  is  a  presentment  by  tbe  grand  jury  of  Maury  county, 
made  in  due  form,  against  the  defendant  McManus,  at  the  Au- 
gust Circuit  Court,  1842,  for  the  ofience  of  usury.  At  the  Jan- 
uary term,  1843,  defendant  appeared  in  person,  and  pleaded  in 
abatement,  <*that  the  presentment  against  him  was  not  made 
upon  the  knowledge  of  the  grand  jury  presenting  the  same,  or 
any  of  them,  but  that  the  same  was  made  alone  upon  the  infor- 
mation obtained  by  said  grand  jury,  or  some  one  of  them,  from 
one  James  Dicky,  who  was  not  sworn  before  the  court  having 
cognizance  thereof,  or  before  the  jury  or  any  other  person  hav- 
ing the  right  to  administer  such  oath." 

To  this  plea,  there  is  a  demurrer  on  the  part  of  the  State, 
which  was  overruled  by  the  court  below,  and  judgment  of  dis- 
charge in  favor  of  the  defendant  pronounced.  In  this  case, 
we  think  that  was  error.  This  is  not  a  case  in  which  the  plea 
avers,  that  the  presentment  was  found  upon  the  testimony  of  a 
witness  examined  before  the  grand  jury,  where  they  had  no 
power  by  law  to  send  for  and  examine  him,  as  was  the  case  of 
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The  State  vs.  Smithy  reported  in  Meigs,  99;  but  it  is  a  case  in 
which  defendant  attempts  to  impeach  the  knowledge  of  the 
membersof  the  grand  jury  who  gave  the  information  upon  which 
the  presentment  was  based,  by  connecting  it  with  information 
obtained  by  him,  or  them,  from  one  James  Dicky,  and  falls 
directly  within  the  principles  of  the  case  of  The  State  vs.  Dar^ 
nalj  1  Hump.  R.  290,  in  which  the  court  say  such  a  course  will 
not  be  permitted. 

The  demurrer  was  therefore  improperly  overruled,  and  the 
judgment  must  be  reversed,  the  demurrer  sustained,  and  the 
case  remanded  for  a  trial  upon  its  merits. 


Ybrgbb  vs.  Rains. 

1.  A  cUate  la  the  const  itotion  of  the  Bute  of  MissUsippi  daclaret,  that  the  iiitrodaction 
of  slaves  joto  that  State  **as  merchandise,  or  for  sale,  shall  be  prohibited  from  and  af- 
ter  the  first  daj  of  May,  1833/*  Held,  that  this  was,^«r  $e,  an  inhibition  isithout  the 
aid  of  legislative  enactments. 

8.  A  contract  for  the  sale  of  slaves  broug^ht  into  the  State  of  Mississippi  for  sale  being 
void  bj  the  constitution  of  that  State,  is  void  in  Tennessee,  amd  the  courts  of  this 
State  will  not  aid  the  vendor  in  recovering  the  purchase  monej,  or  the  vendor  in  re- 
covering back  the  slaves  sold. 

This  action  of  trover  was  submitted  to  a  jury  of  Davidson 
county  on  the  plea  of  not  guilty.  Judge  Maney  presiding,  and 
resulted  in  a  verdict  for  the  defendant.  The  plaintiff  appealed. 
The  facts  are  all  stated  in  the  opinion  of  the  court. 

E.  Emng^  Campbell  and  Fletcher^  for  the  plaintiff.  See  Con- 
stitution of  Mississippi,  article  7;  Statutes  of  Mississippi,  199, 
sec.  89,  90;  5  Howard,  80,  99;  ibid,  869;  Meigs,  421;  Story's 
Confi*  sec.  342,^43;  4  Cow.  610,  note;  2  Kent's  Com.  467; 
ChittyonCon.636;  6  Mass.  386;  17  Mass.  268,  6H.&LRep. 
193. 

Foggy  for  the  defendant. 
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This  is  an  action  of  trover  brought  by  the  plaintiff,  a  citizen 
*  of  the  State  of  Mississippi^  against  the  defendant,  the  sheriff  of 
Davidson  county  in  tlie  State  of  Tennessee,  to  recover  the  value 
of  two  slaves.    Upon  the  trial  it  appeared  in  evidence,  and  by 
the  agreement  of  the  partiesi  that  the  slaves  in  question  were  the 
property  of  Yerger  in  the  year  1838,  when  he  was  a  citizen  of 
and  resident  in  the  State  of  Tennessee;  that  in  that  year  he  sold 
them  to  one  Bankhead,  and  in  October  of  the  same  year  be  re- 
moved to  and  became  a  citizen  of  Vicksburg,  in  the  State  of 
Mississippi;  that  after  his  removal,  Bankhead  became  dissatis- 
fied with  the  slaves,  the  contract  was  rescinded,  and  they  again 
became  the  property  of  Yerger;  that  the  slaves  having  been 
placed  in  jail  for  safe  keeping,  Yerger  wrote  to  his  agent  in  the 
winter  of  1838-9  to  send  them  to  him  at  Vicksburg,  stating  that 
he  thought  they  would  bring  a  better  price  at  that  place,  and 
that  he  would  sell  them  at  that  place,  and  they  were  in  the 
winter  pf  1838-9  sent  to  him  at  Vicksburg;  that  those  slaves 
were  originally  bought  by  Yerger  for  family  use,  but  they  not 
suiting  him  he  had  them  sold  as  before  stated  to  Bankhead; 
that  after  the  arrival  of  the  slaves  at  Vicksburg,  Yeiger,  on  the 
20th  February,  1839,  sold  them  to  Owen  Lane  for  twelve  hun- 
dred dollars,  on  twelve  months  credit,  and  received  from  said 
Lane  bis  note  under  seal  for  that  amount,  payable  twelve  months 
after  date;  that  he  made  a  bill  of  sale  to  Lane  in  Vicksburg,  and 
delivered  him  ite  slaves  there;  and  Lane  brought  them  to  Ten- 
nessee, where  they  were  levied  on  by  execution  in  the  hands  of 
defendant  against  Lane  and  sold  as  his  property;  that  Lane  at 
the  time  of  the  purchase  in  question  was  a  citizen  of  and  resi- 
dent in  Tennessee;  that  at  the  sale  by  the  defendant  as  sheriff, 
Yerger,  by  his  agent,  forbid  the  sale  and  claimed  the  property. 
The  defendant  read  in  evidence  judgments  and  executions 
against  the  same,  showing  his  power  and  duty  to  sell  the  same* 

This  suit  was  brouaht  on  the  3d  day  of  September,  1839. 

The  printed  laws  and  constitution  of  the  State  of  Mississippi 
and  the  judgments  of  its  courts  supposed  to  bear  upon  the  case, 
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were  by  consent  of  ihe  parties  read  to  the  court  and  jury  upon 
tfae  trial  of  the  cause  and  in  like  manner  agreed  to  be  regarded 
as  a  part  of  the  record  in  the  Supreme  Court.  The  Circuit  Court 
charged  the  jury,  that  if  the  plaintiff  carried,  or  caused  to  be 
carried,  the  slaves  in  dispute,  to  the  State  of  Mississippi  for  sale 
in  1838,  such  transportation  was  in  violation  of  the  laws  of  Mis- 
sissippi, and  that  the  criminal oflfence  was  complete  so  soon  as 
the  slaves  altered  the  State;  that  if  the  plaintiff  took  any  note, 
bond  or  securily  for  the  purchase  money,  it  was  void  by  the 
statute  of  Mississippi  passed  in  1837,  but  the  sale  itself  was  not 
void  and  vested  Owen  Lane  with  a  title  at  law  to  said  slaves, 
which  was  subject  to  sale  under  an  execution  against  him  for 
his  debts.''  A  verdict  was  rendered  in  favor  of  the  defendant. 
The  plaintiff  moved  for  a  naw  trial,  which  was  refused,  and  he 
has  prosecuted  his  appeal  to  this  Court.  The  cause  was  taken 
up  at  the  last  term  of  this  court;  but  because  the  decision  of  the 
Supreme  Court  of  the  United  States  in  the  case  of  Grave$  vs. 
Slaughier^  reported  in  16  Peters,  had  given  a  construction  to 
the  pn^bitory  clause  pf  the  constitution  of  the  State  of  Missis- 
sippi on  the  subject  of  the  introduction  of  slaves  as  merchandise 
within  that  State,  and  bad  declared  the  legal  efifect  of  that 
clause,  in  a  manner  variant  from  and  in  conflict  with  the  pre- 
vious judgments,  on  the  same  subject,  of  the  State  Courts  of 
Mississippi;  and  because  we  did  not  and  could  not  know  what 
influence  upon  the  opinioos  of  the  last  named  courts,  the  de- 
cision refened  to  might  produce;  we  deemed  it  to  be  our  duty 
to  direct  the  case  to  he  over  until  the  present  termj  supposing 
that  in  the  mean  time  the  final  judgment  of  the  Court  of  Errors 
and  Appeals  of  Mississippi,  upon  the  subject,  would  in  the  in- 
termediate time  be  laid  before  U8« 

This  has  been  done.  The  clause  of  the  Mississippi  constitu- 
tion in  question  declares,  ^^that  the  introduction  of  slaves  into 
that  State  as  merchandise,  or  for  sale,  shall  be  prohibited  from 
and  after  thefirst  day  of  May,  1833."  The  High  Court  of  Er- 
rors and  Appeals  of  the  State  of  Mississippi,  upon  foil  and  elab- 
orate discussion  in  the  cases  of  Green  vs.  Robetisoth  Hite  if 
Fitzpatrick  vs.  OlideweU^  and  Cotoan  and  others  vs.  JB^ce  and 
others,  all  reported  m6  Howard,  had  determined  that  the  clause 
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in  question  is  not  a  mandate  merely  to  the  legislature,  but  is  an 
inhibition  per  se^  and  that  all  contracts  for  slaves,  so  introduced 
into  the  State  after  the  first  day  of  May,  1833,  are  void  by  vir- 
tue of  that  clause.  The  Supreme  Court  of  the  United  States, 
as  we  have  said,  in  the  case  of  Graves  vs.  Slaughter ^  hold  the 
clause  to  be  mandatory  to  the  legislature  to  prohibit  the  intro- 
duction of  slaves,  but  not  to  be,  by  its  own  proper  force,  a  pro- 
hibition. Since  the  publication  of  that  opinion,  the  question 
has  again  come  under  the  consideration  of  the  Court  of  Errors 
and  Appeals  of  Mississippi,  in  the  case  of  John  S.  Brian  vs.  John 
B.  Williamson^  determined  in  March  last,  and  in  an  t>pinion  de- 
livered by  Chief  Justice  Sharkey,  which  exhibits  patient  inves- 
tigation, extensive  research,  and  vigorous  thought,  the  court 
unanimously  declare  their  adherence  to  their  first  conclusions. 
The  law  of  Mississippi  then  is.  that  the  introduction  of  slaves 
into  that  State  as  merchandise,  and  their  sale,  is  contrary  to  the 
public  and  constitutional  policy  of  that  State,  and  that  therefore 
such  introduction  is  a  public  wrong,  and  such  sale  void.  That 
question  the  courts  of  Mississippi  have  a  right  to  determine;  that 
question  they  conclusively  determined.  If  our  views  with  re- 
gard to  the  proper  construction  and  legal  efifect  of  that  portion 
of  the  Mississippi  constitution  differed  fromthatof  their  judges, 
it  would  be  our  duty  cheerfully  and  promptly  to  surrender  such 
views;  and  concurring,  as  we  do,  with  the  courts  of  Mississippi 
in  the  correctness  of  the  exposition  made  by  them,  it  were  idle 
and  useless  to  attempt,  by  any  reasoning  or  researches  of  our 
own,  to  fortify  their  position:  they  need  it  not. 

When  a  contract  is  invalidj  by  the  law  of  ihe  place  where 
made,  it  is  held  to  be  invalid  in  all  other  places  or  countries 
where  it  may  be  drawn  into  question;  and  this,  we  take  it,  with- 
out any  exception  whatever.  But  when  a  contract  is  vaUi^  by 
the  law  of  the  place  at  which  it  is  made,  it  will,  in  general,  be 
held  to  be  valid  and  be  enforced  in  all  other  places,  subject  to 
be  controlled,  however,  in  some  instances,  by  the  public  policy 
of  the  place  of  the  former.  A  contract  of  sale  of  slaves  intro- 
duced into  the  State  of  Mississippi  as  merchandise,  since  the 
first  of  May,  1833,  is  invalid  and  void  by  the  law  of  Missis- 
sippi; and  being  so  invalid  and  void,  it  will  be  held  here  in 
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Tennessee  to  be  invalid  and  void  also.  These  two  proposi- 
tions are  very  clear.  And  what  is  not  a  little  singular,  the 
counsel  for  the  plaintiff  and  for  the  defendant  alike  insist  upon 
the  truth  of  these  two  propositions  and  upon  their  decisive  ii>- 
fluence  upon  the  case  before  us.  The  counsel  for  the  plaintiff 
insist,  that  the  sale  from  Yerger  to  Lane,  being  against  the  pub- 
lie  and  constitutional  policy  of  Mississippi,  and  therefore  void, 
the  delivery  and  bill  of  sale  of  the  slaves  from  Yerger  to  Lane 
and  the  bill  single  from  Lane  to  Yerger  are  as  if  they  were  now 
and  heretofore  non-existent  and  present  no  obstacle  whatever 
to  the  recovery  of  the  negro  slaves^  the  title  being  and  having 
been,  and  remaining  during  all  the  time,  in  him.  The  counsel 
for  the  defendant  contends,  that  the  contract  of  sale,  the  bill  of 
sale  evidencing  it,  the  note  for  the  consideration,  are  all  void, 
indeed,  as  being  against  the  public  policy  of  Mississippi,  but 
they  are  not  void  in  the  sense  of  non-existence;  they  do  exist, 
and  they  constitute  an  insuperable  obstacle  to  the  plaintiff's  re- 
covery, his  very  case  imposing  upon  him  the  necessity,  in  his 
character  of  plaintiff,  to  found  his  right  to  recover,  upon  his  own 
violation  of  the  law  and  public  policy  of  the  State.  The  ques- 
tion in  this  phasis  of  it,  has  not  come,  so  far  as  we  are  aware, 
under  consideration  in  the  courts  of  Mississippi.  They  have 
determined  repeatedly,  that  the  vendor  cannot  recover  the  con- 
sideration money,  when  it  is  in  the  power  of  the  vendee  to  show 
that  the  contract  was  in  violation  of  public  policy.  Those 
courts,  it  would  seem,  have  not  yet  been  called  on  to  determine 
that  such  vendor,  having  sold  and  delivered  a  slave,  having 
executed  a  contract  against  law  and  public  policy,  shall  not  be 
permitted  to  alledge  thaty  and  recover  back  his  slave. 

But  the  fact  of  no  such  case  having  arisen  or  having  been 
determined  there,  we  deem  altogether  immaterial,  the  question 
being  one  at  common  law,  the  principles  being  clear  and  indis- 
putable, and  the  case  presenting  no  other  difficulty  than  the 
application,  by  means  of  reason  and  common  sense,  of  those 
clear  and  indisputable  principles,  to  the  attitude  of  the  parties 
and  the  facts  of  the  case.  This  is  an  executed  contract.  The 
plaintiff  says  it  is  invalid  and  void,  because  against  the  constitu- 
tion and  law  and  public  policy  of  Mississippi,  and  therefore  he 
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must  be  permitted  to  recover  the  slaves  or  their  value.  Will 
the  courts  permit  this?  will  the  courts,  he  being  actor,  lend  him 
their  aid?  We  are  well  satisfied  they  will  not.  If  they  should, 
the  law,  the  constitution,  the  public  policy  of  Mississippi,  would 
go  for  nothing,  and  the  courts  themselves  would  be  made  the 
agents  and  instruments  for  the  counter-action  and  defeat  of  the 
constitution  and  public  policy.  If  this  suit  can  be  maintained, 
the  slave  trader  can  be  permitted  to  take  into  the  State  of  Mis- 
sissippi his  hundred  slaves,  sell  them  all,  get  paid  for  their  full 
value,  deliver  them,  execute  bills  of  sale  ahd  leave  the  coun- 
try, and  he  can  afterwards  bring  his  suit  for  each  of  them  and 
recover  them  or  their  value.  What  shall  prevent  him  from  re- 
covering, if  the  principle  to  which  we  have  alluded  will  not  do 
it^  Shall  the  fact,  that  he  was  paid  for  them  all  at  the  time  of 
delivery,  have  the  effect  to  repel  his  recovery,  in  an  action  of 
detinue  or  trover?  That  circumstance  can  have  no  such  eflfect. 
The  contract  of  sale,  void  by  public  policy,  is  not  made  valid 
by  the  payment  of  money.  And  this  very  plaintiff  would  have 
precisely  the  same  right  to  recover  in  this  action,  if  instead  of 
receiving  a  bill  single  for  twelve  hundred  dollars,  due  some 
months  after  the  commencement  of  this  action,  he  had  in  fact 
received  at  the  time  of  delivery  of  the  slaves  the  sum  of  twelve 
hundred  dollars  in  cash.  And  without  putting  a  case  of  pay- 
ment at  the  time  of  sale,  the  slave  dealer  would  have  nothing 
to  do  but  to  sell  and  convey  the  negroes,  and  some  years  after- 
wards, at  his  convenience,  bring  his  action  of  trover  land  recover 
the  value  of  the  slaves  and  the  value  of  the  hire  that  had  ac- 
crued; and  the  courts  of  Mississippi  would  be  made  thd  passive 
instruments  for  the  effectuation  of  a  scheme,  the  very  scope 
and  object  of  which  was  to  baffle  and  overthrow  the  settled 
public  and  constitutional  policy  of  the  country.  Courts  have 
never  permitted  themselves  to  be  so  used:  they  have  never  so 
applied  the  great  principles  we  are  discussing.  Take  the  case 
of  the  vendee:  A  Mississippi  planter  buys  ten  slaves  from  a 
trader;  they  are  delivered;  he  gets  a  bill  of  sale,  and  he  pays 
the  money  for  them;  he  keeps  them  with  a  strong  hand,  but  he 
brings  an  action  for  money  had  and  received;  he  sets  forth  in 
proof  the  illegality  of  the  transaction:  what  shall  prevent  him 


DECEMBER  TERM,  1843.  965 

[Tergw  •#.  RahM.] 

from  recovering?  Why,  obviously,  the  principle  we  have  been 
considering,  and  that  alone,  that  where  a  oontract  has  violated 
public  policy,  and  the  parties  are  equally  derelict;  neither  party 
will  be  heard  as  a  plaintiff  to  base  his  right  to  the  aid  of  the 
court,  upoh  the  allegation  or  proof  of  his  violation  of  the  law. 
60  in  this  case,  as  in  most  cases,  the  court  would  repel  either 
party  to  the  public  wrong,  coming  to  invoke  the  aid  of  the 
court  on  the  ground  of  such  wrong.  The  popular  argument, 
therefore,  as  one  to  be  entertained  in  a  court  of  justice,  has  no 
sc^di^  in  it,  that  Mississippi  should  permit  the  trader  to  recover 
either  the  money  or  the  slave,  through  the  medium  of  a  court  of 
justice:  he  does  not  recover  the  money,  for  the  defendants  iecauee 
he  is  suchj  can,  upon  well  settled  principles,  allege  and  show 
the  invalidity  of  the  contract:  he  does  not  recover  the  slave,  be- 
cause, being  plaintiff^y  he  will  not,  in  that  character,  be  permitted 
to  allege  the  invalidity  of  the  contract  arising  from  his  bwn 
wrongful  act,  as  constituting  the  reason  or  ground  for  his  actioQ. 
And  this  is  the  condition  of  the  parties  in  the  numerous  and 
varied  classes  of  cases  falling  within  the  range  and  comprehen* 
sioo  of  the  general  principle  we  have  been  discussing.  If  Mis- 
sissippi repels  either  party,  coming  as  plaintiff  from  her  courts 
of  justice  and  enforces  her  penal  statutes,  her  constitutijj 
poKcy  wUl  have  effect:  if  she  suffer  either  or  both 
plaintiff  into  her  courts  of  justice,  and  allege  the^ 
law,  and  the  consequent  invalidity  of  the  contract,  as  a  reason 
why  the  propejfy  should  be  recovered  back  by  thej 
money  by  the  other  party,  her  policy  would  be 
such  action  of  her  own  courts,  and  the  controlling 
SQch  universal  application,  which  we  have  been  insisi 
would  be  by  them  overlooked  or  disregarded.  We  do  not  con- 
sider it  necessary  to  cite  English  or  American  cases,  on  this 
subject.  The  same  principle  is  intended  to  be  applied  in  them 
all,  and  any  discrepancy  is  more  apparent  than  real,  and  re- 
sults merely  from  the  application  of  an  admitted  and  well  set- 
tled princif^  to  vaiying  facts  and  circumstances,  and  to  the 
di£fereat  attitude  of  parties  in  particalar  cases. 

The  case  of  ABen  vs.  Dadd,  determined  by  this  court  at 
Knoxville  in  July  last,  presents  a  case  of  the  application  of 
34 
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this  principle  to  a  case  bearing  much  resemblance  in  its  facts 
and  circumstances,  ^d  in  the  attitude  of  the  parties,  to  the 
case  now  under  consideration.  Allen  gave  to  Dodd  the  follow- 
ing instrument:  "For  value  received,  I  promise  to  pay  John 
Dodd  two  hundred  dollars  in  specie  whenever  Martin  Van  Bur 
ten  is  elected  President  of  the  United  States  at  this  presidential 
electiim;  and  if  either  Van  Buren  or  Harrison  dies  before  the 
election  in  1840,  then  the  said  Dodd  is  to  receive  but  one  hun- 
dred dollars." 

At  the  time  this  instrument  was  made,  Dodd  delivered  to 
Allen  a  grey  horse,  worth  one  hundred  dollars.  It  was  a  wa- 
ger OD  the  impending  presidential  election.  After  the  presi- 
dential election,  Dodd  sued  Allen  in  debt,  for  the  value  of  the 
horse,  with  a  count  m  detinue. 

The  Circuit  Court  charged  the  jury,  that  the  plaintiff  might 
treat  the  contract  as  a  nullity  and  maintain  the  action.  This 
court  held  the  contrary,  and  said,  "If  a  party  comes  into  court 
seeking  to  enforce  an  immoral  or  illegal  contract,  it  is  most  ob- 
vious that  he  must  be  repelled  by  the  court,  if  it  would  not 
countervail  the  very-  end  and  object  of  its  creation.  There 
are  some  cases,  indeed,  where  something  having  been  done, 
under  such  a  contract  a  party  comes  not  to  enforce  it,  but  in 
disregard  and  disaflirmance  of  it,  to  right  himself  for  some 
injury  sustained,  or  loss  incurred,  by  means  of  it.  Tbis 
he  may  do,  or  not  do,  according  to  the  times  and  stiige  of 
the  affair,  the  nature  of  the  transaction,  and  other  circumstan- 
ces. He  may  often  do  so,  also,  when  the  matter  is  consum- 
mated, as  in  transactions  merely  illegal,  and  where  the  parties, 
although  both  in  fault,  stand  in  a  different  relation  to  the  trans- 
action, and  where  the  policy  and  interest  of  the  community  are 
in  favor  of  permitting  the  one  party  to  set  aside  the  contxact, 
without  permitting  which  indeed,  it  would  have  been  in  vain  to 
have  declared  it  illegal,  as  contracts  of  an  usurious  character." 
But  the  court  held  the  case  then  before  them  not  to  be  of  that 
character,  but  to  be  a  contract  against  public  policy,  where  the 
parties  were  equally  derelict,  and  where  each  wottld  be  re- 
fused, the  contract  being  executed,  the  aid  of  a  court  of  jus- 
tice. 
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In  this  case  we  likewise  incline  to  the  opinion,  that  Yerger,  as 
immigrant  settler  within  the  State  of  Mississippi,  comes,  as  to 
the  slaves  in  question,  within  the  exception  mentioned  in  their 
constitution,  and  that  therefore  his  contract  with  Lane  was 
valid. 

This  point  it  is  unnecessary  to  determine.  We  seek  not  to 
meddle  with  the  construction  of  foreign  laws  and  constitutions, 
beyond  the  pcMnt  required  by  the  necessity  of  our  position. 

Upon  the  whole,  then,  although  the  Circuit  Court  took  an  er- 
roneous view  of  this  case,  the  verdict  and  judgment  were  right 
and  must  be  affirmed. 


KiRKMANS  vs.  Rice  et  ok. 

A  sheriff,  after  default  in  retamin^  ^fi,Jk,  requeflted  the  plaintiff  to  issaean  alias  for 
his  benefit.    It  was  iasned;  the  plaintiff  ioformiog  him, thai  in  doing  so  he  did  not 

*  intend  to  waive  his  nffli%  W  action,  if  eld,  that  there  was  no  waiver,  thoug^h  a  part 
of  tbe  money  was  cottwted  by  the  alias  and  received  by  the  plaintiff  after  the  de- 
fanlt. 

This  motion  was  heard  in  the  Circuit  Court  of  pumner,  S. 
Andersoui  Judge,  presiding,  and  judgment  rendered  for  the 
defeadants,  from  which  plaintiffs  appealed. 

J.  J.  White,  for  plaintiffs.  It  is  contended,  that  the  receipt 
of  a  part  of  the  money  by  jdaintiffs  upon  an  alias  Ji.  fa*  is  a 
waiver  of  any  right  of  action  against  the  sheriff  for  an  insuffi- 
eient  return  made  of  the  previous^.^a.  The  proof  shows,  that 
io  point  of  fact  there  was  no  vsaivef  •     Was  there  none  in  law. 

The  case  relied  on,  is  that  of  Tri^g  vs.  McDofudd^  2  Humph. 
387.  That  was  a  motion  for  a  false  return;  this,  for  an  insuffi- 
cient return.  The  cases  are  entirely  diflferent.  The  caSe  re- 
ferred to  by  the  court,  in  Trigg  vs.  McDonald^  in  Watson  on 
Sbcodffs,  S04,  5  Law  Lib.  147,  is  founded  upon  a  case  in  1 
Cartington  ft  Payne's  N.  P.  C.  164,  republished  in  vol.  11  of 
£ng.  Com.  Law  Reports,  3B1.    Tbi»  was  an  action  for  a  false 
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return  Xo9,fi.fa.  in  favor  of  the  plaintlfif  against  Rose  for  ^301. 
The  sheriff  returned^  that  he  had  levied  ^13.  Evidence  was 
then  given  to  show  the  return  was  false.  The  defence  was, 
that  the  plaintiff  had  received  the  ^13.  He  was  advised  to 
<»nsider  before  he  received  the  money,  as  it  would  waive  any 
further  claim  he  might  have  against  the  sheriff.  However,  the 
plaintiff  took  the  money.  Abbott  C.  J.:  ''The  plaintiff,  by  ac- 
cepting the  money,  has,  in  point  of  law,  waiv'ed  all  further 
claim  against  the  sheriff.  The  reason  of  that  being  considered, 
a  waiver  is  palpable.  The  sheriff  tells  you  what  he  has  done, 
and  you  accept  his  aot"  But  no  such  presumption  can  arise 
here^  either  from  the  return  of  the  sheriff,  or  the  faets  of  the 
case  which  have  been  proved.  It  might  just  as  well  be  argued, 
if  the  sheriff  had  returned,  that  he  had  made  the  whole  of  the 
money  upon  the  execution^  that  the  receipt  of  a  part  by  the 
plaintiff,  would  be  a  waiver  of  all  claim  against  lam  for  the 
balance. 

TrimbUi  for  the  defendants  in  error,  cited  and  commented 
on  the  case  of  Trigg  vs.  McDonald^  2  Humphreys,  384. 

TuRLBT,  J.  delivered  the  opinion  of  the  court 

This  is  d  motion  for  a  judgment  against  the  defendant  Rice 
as  sheriff  of  Sumner  county  and  his  securities,  for  the  non-return 
of  an  execution.  The  execution  was  in  favor  of  H.  &.  J.  Eirk- 
man  the  plaintiffs,  and  against  William  B.  Preston,  Moses  C. 
Preston  and  Jesse  Grant,  bearing  test  the  third  Monday  in  Oc- 
tober, 1841,  and  returnable  the  third  Monday  in  February, 
1842.  This  execution  came  to  the  hands  of  the  sheriff  on  the 
23d  of  November,  1841,  aiid  was  returned  by  him  '*not  satis- 
fied." That  this  is  no  return,  and  that  the  sheriff  and  hi9$ure- 
ties  are  made  liable  thereby  for  the  amount  of  tha  execution 
with  -damages  and  cost,  at  this  day  is  not  a  debateable  ques- 
tion. But  an  alias  execution  on  the  same  judgm^t  waa  issued 
bearing  test  the  third  Monday  in  FebruaiT^  1842,  which  came 
to  the  hands  of  the  same  sheriff,  and  on  whiob  h»  collected  some 
moneys,  and  paid  them  over  to  the  plaintiffs.     This,  it  is  con- 
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tended,  was  a  waiver  on  the  part  of  the  plaintiffs,  of  the  right 
they  had  acquired,  by  reason  of  the  previous  non-return,  and 
that  the  sheriff  is  discharged  thereby  from  responsibility  for 
his  previous  neglect.  Without  entering  into  the  question  of 
what  might  be  the  effect  of  the  issuance  of  an  alias  by  the  or- 
ders of  the  plaintiff  after  a  defalcation  of  a  sheriff  and  without 
his  request,  and  a  reception  of  money  thereon,  it  is  sufficient 
for  this  case,  that  the  proof  shows  most  abundantly,  that  the 
alias  was  issued  at  the  request  of  the  sheriff  and  for  his  benefit, 
and  that  he  was  expressly  informed  at  the  time,  that  plaintiffs- 
tn>uld  not  agree  that  it  should  amount  to  a  Waiver  of  any  rights 
tbey  had  against  him  on  account  of  his  previous  neglect,  and 
that  this  court  has  heretofore  held,  that  in  such  case  there  is  a 
continuing  responsibilitj;on  the  part  of  the  sheriff,  and  no  waiv- 
er of  right  on  the  part  of  the  plaintiff  in  the  execution.  There 
are  some  other  points  mooted  on  the  part  of  the  defence,  but  not 
seriously  pressed,  and  we  do  not  think  it  necessary  to  notice 
them,  as  this  is  manifestly  the  point  in  which  this  case  was  de- 
termined by  the  Circuit  Judge,  assimilating  it  to  the  case  in  2 
Humphreys,  384,  which  it  in  no  wise  resembles. 

The  judgment  of  the  Circuit  Court  is  reversed,  and  v/e  di- 
rect a  judgment  for  the  unsatisfied  &£nount  of  the  execution 
agunst  the  sheriff  and  his  sureties^  with  twelve  and  one  half 
per  cwt  damages  thereon  and  cost. 
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1.  The  rejection  of  a  juror  in  a  criaiinalcase  improperly  is  not  an  error  for  which  the 
conrt  will  necessarily  reverse  the  judgment,  if  the  defendant  obUins  an  impartial 
jury  of  his  own  selection. 

2.  The  case  of  J)mM*  vs.  7A«  Suu;  2  Humphreys,  aad  MTirby  ts.  The  Staie,  3  Ham- 
phreys.    Approved. 

3.  The  case  of  Ckappel  y».  The  Stat«,  8  Yerger.     Approved. 

4.  When  a  slave  is  indicted  htnn  assault  on  a  white  woman  with  intent  to  commit  a 
rape,  it  mast  appear  in  the  bill  of  exceptions  that  the  woman  assaalted  was  a  white 
woman. 

Henry,  a  slave,  was  indicted  for  an  attenapt  to  commit  a 
rape,  and  tried  by  Judge  Martin  and  a  jury  of  Stewart  county, 
and  convicted.  He  appealed.  The  facts  are  stated  in  the 
opinion  of  the  court. 

Rivers  and  Oarlandy  for  the  plaintiff  in  error. 

Attorney  General^  for  the  State. 

Green,  J.  delivered  the  opinion  of  the  court. 

Thfe  plaintiff  in  error  was  indicted,  in  Stewart  county,  for  an 
assault  upon  Margaret  Buchanan,  a  white  woman,  widi  intent 
to  commit  a  rape.  He  was  found  guilty  in  the  Circuit  Court, 
and  appealed  to  this  Court. 

1st.  The  bill  of  exceptions  shows,  that  when  the  jury  to  try 
the  prisoner  was  being  empannelled,  Robert  Tompkins  was 
called,  who  stated,  that  he  had  married  a  niece  of  Brigham's, 
the  owner  of  the  prisoner;  that  he  had  formed  some  sort  of  opin- 
ion in  relation  to  the  case;  that  he  had  not  conversed  with  any 
of  the  witnesses  in  the  cause,  nor  did  he  know  whether  the 
persons  who  gave  him  information  on  the  subject  were  acquaint- 
ed with  the  facts;  that  the  first  he  had  heard  of  the  matter  was 
from  one  of  bis  negroes.  Upon  this  statement,  the  court  deter- 
mined said  Tompkins  to  be  incompetent  to  serve  as  a  juror  in 
this  cause,  to  which  the  defendant  excepted.  The  character 
of  information  upon  which  this  juror  had  formed  "some  sort  of 
opinion,"  to  use  his  own  expression,  was  hardly  such  as  to 
have  authorized  his  r/^ection,  according  to  the  principles  stated 
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ia  the  case  of  McQawan  vs.  The  StaUj  (9  Yerg.  Rep.  193,)  and 
repeated  in  Payne^s  case,  (3  Hump.  Rep.  376.)  And,  there- 
fore, we  are  of  opimon,  that  the  court  would  not  have  erred, 
had  the  individual  in  question  been  put  to  the  priaimer,  as  being 
above  exception.  But  it  does  not  follow,  that  because  the  party 
might  have  been  received  as  a  juror,  that  his  jejection  is  error, 
for  which  this  court  will  reverse  the  ju^ment.  Certainly,  if 
there  was  doubt,  whether  the  party  summoned  had  jformed 
such  opinion  as  would  render  him  unfit  to  he  a  juror  in  the 
caase,  the  safe  course  was  that  adopted  by  bis  Honor,  the  Cir- 
cuit Judge.  The  great  object  of  the  constitution  and  the  law, 
is,  that  an  impartial  jury  may  be  obtained  inevevy  case.  The 
rejection  of  Tompkins  had  no  tendency  to  prevent  the  attain- 
ment of  this  end,  for  the  prisoner,  so  far  as  we  can  see,  did  not 
exhaust  his  challenges  before  the  jury  was  fully  made  up,  and 
consequently  he  obtained  an  entire  panel  of  his  own  choice. 
Furthermore,  in  a  case  of  this  sort,  no  advantage  could  accrue 
to  a  prisoner,  should  a  new  trial  be  awarded.  The  only  effect 
of  such  new  trial  would  be,  that  the  prisoner  would  be  enabled 
to  obtain  an  impartial  jury;  but  he  has  already  had  the  benefit 
of  such  a  jury  of  his  own  choice.  He  has,  therefore,  suffered 
no  injury,  nor  would  another  trial  confer  any  benefit  in  this  re- 
spect It  is  inaasted,  that  the  evidence  in  the  cause  was  not 
such  as  to  .warrant  the  verdict. 

The  girl,  who  was  assailed,  states,  that  the  prisoner  met  her 
at  the  spring,  two  hundred  y^rds  from  the  houie,  (her  father 
and  mother  being  from  home;)  and  after  asking  her  some  ques- 
tions upon  indifferent  subjects  she  became  alarmed,  and  start- 
ed towtvds  the  house,  and  had  gone  but  a  few  steps,  when  he 
caugfaft  h^r  by  the  back  of  the  neck  and  choked  her  down  sev- 
eral times;  that  she  cried  out,  and  he  left  her.  No  attempt  was 
made  to  ravish  her;  no  embrace,  or  word,  or  action,  indicating 
a  wish  to  have  carnal  knowledge  of  her.  Two  witnesses  prove, 
that  when  he  was  told  by  the  Justice,  at  the  time  he  was  first 
arrested,  that  he  must  plead  guilty  or  not  guilty,  he  said,  "he 
took  hold  of  the  girl." 

From  this  evidence  ,  if  any  motive  of  anger,  or  illwill  could 
have  been  shown  to  exist,  we  should  be  clearly  of  opinion,  that 


272  NASHVILLE: 

[Henrf  vs.  The  Stale.] 

the  assault  and  choaking  were  referable  to  that,  rather  than  to 
the  intent  to  ravish.  But  there  is  no  evidence  of  such  motive, 
and  the  jury  were,  perhaps,  warranted  in  arriving  at  the  con* 
elusion,  that  the  assault  was  commenced  with  an  intention  to 
ravish,  but  which  intention  was  immediately  abandoned.  Al- 
though the  verdict  in  a  criminal  case  will  be  set  aside  in  this 
court,  upon  grounds  which  would  not  authorize  us  to  disturb  the 
finding  of  a  jury  in  a  civil  cause,  yet  in  all  cases,  a  verdict  must 
have  some  influence  with  this  court.  Dains  vs.  The  StaUy  2 
Hump.  Rep.;  Ej,fiy  vs.  The  Skubj  3  Hump.  Rep.  And,  hence, 
we  would  feel  scarcely  authorized  to  give  a  new  trial  upon  this 
evidence. 

3d.  But  in  this  record,  there  is  no  entry  showing  that  the 
grand  jury  returned  into  open  court,  with  the  bill  of  indictment 
*<atrue  bill."  This  court,  in  the  case  of  Chappdl  vs*  The 
StiUey  {SYerg.  R.  166,)  held,  that  such  entry  of  record  waaindis* 
pensible  to  verify  the  finding  of  the  grand  jury.  In  the  case  of 
Bhvins  vs.  The  StaXe^  (Meigs'  Rep.  82.)  ChappetFs  case,  al- 
though pronounced  to  be  on  the  verge  of  the  law,  is  adhered  to 
as  the  settled  law  of  the  court.  These  cases  have  been  con- 
stantly acted  upon  ever  since. 

4th.  It  is  no  where  skown,  in  this  bill  of  exceptions,  that 
Margaret  Buchanan  is  a  white  woman.  The  act  of  1833,  ch. 
75,  sec.  1,  declares,  that  the  punishment  of  death  shall  be  in- 
flicted upon  any  negro  who  shall  assault  a  white  womap  with 
an  intent  to  dommit  a  rape.  To  create  the  oSence,  it  must  be 
shown,  that  the  assault  was  committed  on  a  white  woman,  not 
necessarily  by  the  proof  of  witnesses,  for  the'  exhibition  of  the 
woman  as  a  witnessbefore  the  jury,  would  perhaps  be  sufficient 
evidence  to  support  this  charge  in  the  indictment.  But  when 
the  case  comes  before  this  court,  it  must  appear  from  the  bill 
of  exceptions,  that  the  woman  on  whom  the  assault  W£^  com- 
mitted WB8  white.  See  Elijah  vs.  The  State,  2  Hump.  Rep., 
and  Grandison  vs.  2%e  State,  2  Hump.  Rep. 

For  these  errors  in  the  record,  the  judgment  must  be  revers- 
ed. 
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A  jadgment  uru  rapdered  againiC  two.  Mid  being  Toid  •■  to  oii6t  it  wm  void  as  to  the 

other. 

Thia  is  an  appeal  in  error  from  a  judgment  of  the  Circuit 
Court  of  Sumner  county. 

Trousdale^  for  the  plaintiff  in  error. 

Baldridgej  for  the  defendant  in  error. 

TuALEY,  J.  delivered  the  opinion  of  the  court. 

This  is  an  action  of  debt  brought  by  the  defendant  in  error 
against  Wm.  Trousdale  and  Anselum  D.  Bugg:  so  it  is  in  the 
writ,  and  so  in  the  declaration.  The  pleas  are  in  short;  *^pay- 
ment  and  set-off;'*  "replics^dcm  and  issue;*'  these  pleadings  must 
be  refered  to  the  parties  as  specified  in  the  writ  and  declaration. 
But  the  judgment  is  against  Wm.  Trousdale  and  Henry  H. 
Bugg,  and  Wm.  Trousdale  and  Heniy  H.  Bugg  appeal 

Henry  H.  Bugg  is  no  party  to  the  suit,  except  as  appellant, 
and  there  is  nothing  in  the  record  from  which  an  appearance 
on  his  part  before  trial  can  be  adjudged;  he  had  the  right  to  ap- 
peal from  a  void  judgment,  which  this  is  as  to  him;  being  void 
as  to  him,  it  is  void  as  to  Trousdale,  for  a  judgment  is  entire, 
and  cannot  be  good  in  part  and  bad  in  part. 

The  case  must,  therefore,  be  reversed,  and  remanded  for  pro- 
ceedings against  the  proper  parties* 

Mote.-- See  31  Hwnplireyi,  page  419. 

35 
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Wbe»  the  ofience  cbargcdrit  the  pawing  ooanterfeh  coins,  the  guilty  knowledge  of 
the  defendant  being  in  issne,  proof  that  the  defendant  paased  other  connterreit  coinft 
of  the  same  character,  about  the  same  time, and  the  circumstances  under  which  they 
were  passed  by  him,  aa  that  wttiieas  won  them  ai  a  gambling  house,  ia  competent 
evidence.  « 

Powers  was  indicted,  in  the  Criminal  Court  of  Davidson 
county,  for  passing  counterfeit  coins,  and  was  tried  and  con- 
victed, Turner,  Judge,  presiding,  and  sentenced  to  3  years 
imprisonment  in  the  penitentiary.    He  appealed. 

Shepifardi  for  Powers. 

Ammey  General^  foir  the  State. 

GbbeN}  J«  delivered  the  opinion  of  the  court. 

This  is  an  indictment  for  passing  the  counterfeit  resemblance 
of  an  English  sovereigni  knowing  it  to  be  such.  The  defend- 
ant was  found  guilty,  and  appealed  to  this  court. 

Upon  the  trial,  Oliver  Hughes  was  introduced  as  a  witness 
by  the  State,  who  testified,  that  a  day  or  two  previous  to  the 
time  th^  prisoner  is  charged  with  having  committed  the  ofiencCi 
the  witness  and  prisoner  gambled  together,  and  that  witness 
won  two  pieces  of  metal  resembling  gold  coins,  which  the  wit- 
ness thought  were  genuine  gold  coins;  that  the  pieces  he  won 
looked  like  those  which  were  exhibited  in  court,  and  he  thought 
were  the  same,  and  that  said  pieces  of  coin  were  not  gold. 

The  counsel  for  the  defendant  insists^  that  so  much  of  the 
evidence  of  Hughes,  as  relates  to  the  gambling  of  the  prisoner, 
was  irrelevant,  and  ought  not  to  have  been  received,  its  recep- 
tion having  been  objected  to. 

It  is  certainly  true  as  a  general  rule,  that  evidence  of  other 
transactions  than  those  charged  in  the.indictment  cannot  be  re- 
ceived; but  where  knowledge  constitutes  an  essential  ingredi- 
ent in  the  guilt,  this  rule  is  relaxed.  In  such  cases,  transactions 
of  a  like  kind  with  those  charged  in  the  indictment,  may  be  given 
in  evidence.    Therefore,  in  this  case,  it  was  clearly  competent 
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to  prove  the  passing  the  two  pieces  in  the  gambling  house.  And 
if  competent  to  prove  they  were  passed  by  the  defendant*  it 
was  necessary  to  state  the  circumstances  under  which  they 
were  passed,  so  as  to  enable  the  jury  to  judge  of  the  guilty 
knowledge.  If  the  witness  had  been  permitted  to  state  only, 
that  he  had  received  these  two  pieces  from  the  defendant,  witb> 
out  explaining  in  what  way,  or  under  what  circumstances  the 
jury  would  have  been  less  able  to  draw  the  inferences  upon 
wUch  to  found  their  verdict  Although,  therefore,  the  gam* 
bling,  as  a  substantive  transaction,  without  any  connection  widi 
the  base  coins,  could  not  have  been  given  in  evidence;  yet,  as 
here  introduced,  it  forms  a  part  of  the  transaction  of  passing 
the  coins,  and  as  such,  may  properly  be  spoken  of  in  detailing 
that  transaction*  The  stake  and  the  event  of  the  game  consti- 
tute the  contract  by  which  the  coins  were  passed,  and  may  be 
spoken  of  as  any  other  contract  by  which  counterfeit  notes  or 
coin  may  be  passed. 
Let  the  judgment  be  affirmed. 

Note.— See  P«ekrs.  The  St^t^,  2  Hump.,  Sunejs.  The  Suue,  tmtt. 


Dbshazo  v$.  Thb  SvAtB. 

The  act  of  t841,  entitled  '*aii  act  to  tappiseas  illegal  Toting/'  autborixet  grand  juries  to 
bring  before  tbem,  by  tabpcena,  the  judges,  inipectors,  clerks  and  officers  of  elections, 
for  the  purpose  of  presenting  ofienecs  against  the  act.  It  does  not  extend  the  power 
to  the  jury  to  bring  forward  any  witnesses  except  those  specificallf  named  in  the  act. 

Nicholson  and  Thamast  for  the  plaintiff  in  error. 

AMmey  Chneraly  for  the  State. 

611S8H,  J.  delivered  the  opinion  of  the  court. 

The  plaintiff  in  error  was  presented  by  the  grand  jury  of 
Hickman  county,  for  betting  on  an  election.  To  this  present- 
ment, the  defendant  pleaded  in  abatement,  that  the  present- 
ment was  not  made  upon  the  knowledge  of  any  one  of  the  grand 
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jury,  nor  upon  the  testimony  of  any  one  of  the  judges,  inspec- 
tors, clerks,  or  officers  holding  the  election,  but  upon  the  infor- 
mation of  Samuel  H.  Williams,  a  person  sent  for,  and  brought 
before  the  grand  jury;  he  being  neither  judge,  inspector,  nor  of- 
ficer holding  said  election.  To  this  plea  the  Attorney  General, 
on  behalf  of  the  State,  demurred.  The  court  sustained  the 
demurrer,  and  the  defendant  appealed  to  this  court. 

This  t^ase  raises  the  question,  whether  the  act  of  1841-2,  ch. 
31,  (scission  acts,  Pv^9,)  authorizes  a  grand  jury  to  send  for  wit- 
nesses to  give  evidence  concerning  the  betting  on  elections; 
and  whether  the  witnesses  they  may  call  before  them  for  this 
purpose,  are  restricted  by  the  14th  section,  to  judges,  inspectors, 
clerks  and  officers  holding  the  election. 

The  act  under  consideration,  is  entitled  "an  act  to  suppress 
illegal  voting."  Its  provisions  relate  to  the  qualification  of  dec- 
tors;  duty  of  officers  holding  elections;  penalty  for  violation  of 
its  provisions,  &c.  The  14th  section  makes  it  the  du^  of 
grand  juries,  to  present  all  offences  in  violation  of  the  act.  And 
to  this  end,  it  is  made  their  duty  to  apply  for  subpoenas  for  the 
judges,  inspectors,  clerks  or  officers  holding  such  elections  as 
witnesses,  or  any  one  of  them,  whom  they  may  believe  has  any 
knowledge  of  such  oflfence. 

This  section  was  evidently  framed  in  reference  to  those  of- 
fences which  the  act  contemplated  might  be  committed  in  con- 
ducting the  elections.  Hence  the  limitation  of  the  power  of  the 
grand  jury  to  send  for  witnesses.  It  was  thought,  that  if  any 
of  the  offences,  refered  to,  had  been  committed,  the  persons 
specified  would  most  probably  be  able  to  prove  it.  There  was 
no  need,  therefore,  of  extending  the  power. 

The  provision  in  the  latter  part  of  the  section,  whereby  it  is 
made  unlawful  for  any  person,  against  whom  a  witness  may 
have  been  summoned  without  his  own  procurement,  to  give  evi- 
dence, to  be  thereafter  summoned,  or  used  as  a  witness  before 
any  grand  jury,  or  petit  jury,  to  give  evidence  against  such  per- 
son, when  on  trial  for  any  ofience  under  this  acU  cannot  extend 
the  previous  provisions  of  the  section,  so  as  to  authorize,  by 
construction,  the  grand  jury  to  send  for  persons,  other  than  those 
mentioned  in  the  former  part  of  the  section. 
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The  17th  section  provides,  "That  whosoever  shall  bet  on 
any  election  in  this  State,  shall  be  guilty  of  a  misdemeanor,  and 
shall  be  indicted  or  presented  therefor,  under  the  provisions  of 
this  act." 

Those  provisions  are  to  be  found  in  the  14th  section,  and  we 
have  seep,  they  do  not  give  the  grand  jury  an  unlimited  license 
to  send  for  witnesses. 

How  much  soever,  we  may  desire  to  suppress  the  immoral 
practice  of  betting  on  elections;  interfering  as  it  does  with  the 
freedom  of  the  elective  franchise;  we  cannot,  in  the  adminis- 
tration of  the  law,  go  beyond  the  point  to  which  the  legislature 
has  gone  it  its  enactment* 

It  will  not  do  to  say,  that  the  reason  for  restricting  the  grand 
jury  to  a  particular  class  of  witnesses  in  relation  to  other 
oflfences  mentioned  in  the  act,  does  not  apply  to  this,  of  betting, 
and,  therefore,  we  ought  to  effectuate  the  supposed  intendoh 
of  the  legislature,  which  must  have  been,  that  any  person 
whatsoever,  should  be  called  in  by  the  grand  jury  to  give  evi- 
dence of  this  offence. 

This  may  have  been  the  meaning,  and  certainly  it  is  most 
reasonable  that  they  should  so  have  provided;  but  we  have  no 
means  of  knowing  the  intention  of  the  law  makers,  but  by  the 
sense  of  the  language  they  employ. 

This  act  is  highly  penal,  and  must,  therefore,  be  construed 
strictly,  inasmuch  as  betting  on  elections  is  not  technically 
gaming,  and,  therefore,  not  within  the  operation  of  the  law, 
which  requires,  that  the  statutes  for  the  suppression  of  gaining  . 
shall  be  construed  remedially  •  See  Smkh  vs.  The  State,  Meigs' 
Rep.  99. 

The  judgment  must  be  reversed,  and  the  cause  remanded. 
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Whitbhbad  vs.  Thb  State. 

An  accessary  cannot  be  tried  without  his  consent  before  the  convictioa  of  the  princi- 
pal, unless  they  are  tried  together. 

Abel  Litle  was  shot  about  twelve  o'clock  at  night,  in  a  still- 
house  belonging  to  him,  which  was  situated  on  the  highway,  in 
Bedford  county.  He  died  instantly.  The  assassin  fled* 
Whitehead  was  suspected,  in  consequence  of  the  hostility  which 
existed  between  him  and  Litle  and  other  circumstances,  of 
being  the  perpetrator,  arrested  and  indicted. 

The  indictment  contained  three  counts.  The  first  charged 
him  as  principal.  The  second  charged  him  with  being  present, 
aiding  and  abetting  the  commission  of  the  oflbnce  by  some  per- 
son, to  the  jurors  unknown.  iThe  thurd  charged  him  with  hav- 
ing aided,  counselled,  hired  and  commanded  the  said  person, 
unknown  to  the  jurors,  the  said  felony  and  murder  to  do  and 
commit. 

The  defendant  pleaded  not  guilty  to  the  indictment,  and  at 
the  August  term,  1843,  Judge  Garuthers  presiding,  the  case 
was  submitted  to  a  jury  without  objection  on  the  part  of  the  de- 
fendant 

The  testimony  was  heard,  and  the  court  having  charged  the 
jury,  without  exception  being  taken  thereto,  they  returned  the 
following  verdict: 

''The  jurors  upon  their  oath  do  say,  the  defendant  is  not  guil- 
ty in  manner  and  form  as  charged  in  the  first  and  second 
counts  in  the  indictment,  but  that  he  is  guilQr  in  manner  and 
form  as  charged  in  the  third  count;  that  some  person,  unknown, 
was  guilty  of  murder  in  the  first  degree,  in  manner  and  form  as 
chaiged,  and  that  the  defendant  did  wilfully,  maliciously,  pre- 
meditatedly,  deliberately  and  feloniously  procure  said  unknown 
person  to  perpetrate  said  murder.'' 

The  defendant  moved  the  court  to  grant  him  a  new  trial. 
This  motion  was  overruled.  A  motion  in  arrest  of  judgment 
was  made  and  being  overruled,  and  judgment  of  death  pro- 
nounced on  the  defendant,  he  appealed  in  error  to  the  Supreme 
Court. 
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Thcmas  H.  Fletcher j  for  the  plaintiff  in  error. 

The  defendant  has  been  convicted  of  the  oflfence  of  accessary 
before  the  fact  to  the  murder  of  Abel  Litle;  and  it  does  not  ap- 
pear that  the  principal  has  been  tried  and  convicted,  or  that 
the  defendant  ever  consented  to  be  put  on  his  trial.  This  judg- 
ment is,  therefore,  erroneous  and  should  be  reversed  upon  well 
settled  principles. 

A  principal  in  the  first  degree,  is  one  virho  commits  the  deed 
with  his  own  hand.  1  Russ.  C.  21;  1  Chitty  C.  Law,  256-9. 
A  principal  in  the  seoxid  degree  is  one  who  is  present,  aid- 
ing and  abetting  at  the  fact,  or  ready  to  give  assistance  if  ne- 
cessary. 1  Russ.  on  Cr.,  21.  An  accessary  before  the  fact 
in  murder  is  one  who  being  absent  at  the  time  of  the  ofience 
committed,  doth  yet  procure,  counsel,  and  abet  another  to  com- 
mit the  murder.     1  Russ.  29,  432. 

Whithead  is  not  indicted  here  as  principal  in  either  degree. 
He  is  not  charged  with  being  present;  but  the  ofience  with 
which  he  stands  charged,  corner precisdy  within  the  definition 
of  an  accessary  before  the  fact.  It  is  charged,  that  before  the 
commission  of  the  murder,  he  procured  the  unknown  person  to 
do  it;  and  the  verdict  of  the  jury  is  only  the  finding  of  a  crime, 
which  amounts  precisely  to  that  of  an  accessary  before  the  fact 
in  murder.    See  2  Chitty,  4  &  5. 

Our  statute  of  1829,  ch.  28,  sec.  62,  p.  306,  Nich.  &  Car., 
defining  what  constitutes  a  principal,  makes  no  change  in  the 
common  law.     1  Russ.  C.  22-3-9,  &  30;  1  East,  P.  C.  362. 

An  accessary  before  the  fact  cannot  be  tried,  until  after  the 
principal  has  been  tried  and  convicted.  A  principal  and  an 
accessary  may  be  indicted  jointly,  and  then  they  may  be  tried 
at  the  same  time,  and  if  the  principal  is  convicted,  the  acces- 
sary may  also  be  convicted  on  the  same  tiial.  Or  the  principal 
may  be  first  tried,  and  if  convicted,  then  the  accessary  may  be 
tried;  but  the  acquittal  of  the  principal  operates  as  a  discharge 
of  the  accessary.  Or  they  may  be  indicted  separately,  and 
then  the  principal  must  be  first  tried  and  convicted,  and  then 
the  accessary  may  be  tried.  But  by  the  common  law,  under 
no  circumstances,  could  an  accessary  before  the  fact  be  tried, 
until  after  the  conviction  of  the  principal.     1  Russ.  21-36;  1 
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Hale,  623;  2  Hawkins,  P.  C.  ch-  29,  sec.  46;  Foster,  360;  4 
Black.,  40;  1  Chitty,  266-272;  16  Mass.  R.  423;  3  Mass.  126; 
2  Burr's  Trial,  440;  7  S.  &  Rawle,  491.  And  this  rule  of 
common  law  still  prevails  in  Tennessee. 

By  7  George  IV,  ch<  64,  in  England  and  by  special  statutes 
in  some  of  our  own  States,  an  accessary  before  the  fact  may 
be  tried,  convicted,  and  punished  before  the  trial  and  convic- 
tion of  the  principal;  but  no  such  law  has  been  enacted  in  Ten- 
nessee. 

The  prisoner  is  not  bound  to  plea:d  that  his  principal  has  not 
been  tried,  but.  may  put  in  the  plea  of  not  giiilty;  and  unless 
the  State  proves  thci  conviction  of  the  principal,  the  accused 
must  have  a  verdict  of  acquittaL  1  Russ.  29;  10  Pick.  477; 
Archb.  298;  3  Mass.  126. 

Attorney  Qeneralf  for  the  State. 

Beady i  for.  the  plaintiff  in  error.  An  accessary  cannot  be 
put  on  hifi  trial  until  the  principal  has  been  convicted,  or  is  put 
on  hia  trial  with  the  supposed  accessary-  See  The  Cmnmon- 
wealth  vs.  Phillips^  16  Mass. .  R.  423;  The  Comfnonwealth  vs. 
A/fdrews,  3  Mass.  Rep.  126;  Archbold  4  Am.  Ed.  7  &  8, 147, 
148;  1  Russ.  29;  Rex  vs.  Russell,  1  Mod.  C.  C.  866. 

The  defendant  is  entitled  to  be  discharged  by  this  court;  be- 
cause he  has  been  indicted  and  acquited  as  principal;  and  can- 
not, therefore,  be  indicted  as  accessary  before  the  fact.  1  Russ. 
38;  1  Hale,  625. 

TuBLBT,  J.  delivered  the  opinion  of  the  court 

At  the  August  term,  1843,  of  the  Circuit  Court  of  Bedford 
county,  the  prisoner  was  arraigned  and  tried  upon  a  bill  of  in- 
dictment for  homicide.  The  indictment  contains  three  counts. 
The  first,  charging  him  with  commission  of  the  offence  as  prin- 
cipal in  the  first  degree.  The  second,  charges  the  offence  to 
have  been  committed  by  a  person  unknown,  and  that  the  pri- 
soner was  present,  wilfully,  deliberately,  maliciously  and  pre- 
meditatedly,  aiding,  abetting  and  assisting  the  unknown  per- 
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son,  the  said  felony  and  murder  to  commit.  The  third,  charges 
the  ofience  to  have  been  committed  by  some  person  unknown, 
and  that  the  prisoner  did  feloniously,  wilfully,  deliberately,  ma- 
liciously and  premeditatedly  incite,  move,  procure  and  counsel, 
hire  and  command  the  said  unknown  person,  the  said  felony 
and  murder  to  do  and  commit. 

Upon  the  trial,  the  jury  returned  a  verdict,  that  the  prisoner 
was  not  guilty  upon  the  Ist  and  2d  counts  in  the  indictment,  but 
was  guilty  upon  the  3d;  upon  which  judgment  of  death  was 
given  against  him,  to  reverse  which  he  prosecutes  his  writ  of 
error  to  this  court.  This  verdict  and  judgment  acquit  the  pri- 
soner of  the  charge  of  having  committed  the  murder  himself, 
or  of  having  been  present,  aiding  and  abeuing  its  commission. 
The  court  is,  therefore,  freed  from  the  necessity  of  examining 
the  proof  in  order  to  ascertain  the  truth  or  falsity  of  these  alle- 
gations. 

The  only  question  for  our  examination  and  consideration  is, 
whether  the  judgment  pronounced  by  the  Circuit  Judge,  can 
be  maintained  upon  the  third  count  in  the  indictment;  and  this 
is  a  question  of  law  and  not  of  fact,  as  it  is  presented.  We 
do  not,  therefore,  deem  it  necessary  or  proper  to  enter  into  any 
investigation  whatever  of  the  proof  adduced  on  the  trial,  and 
embodied  in  the  record. 

The  8d  count  of  the  indictment  charges  the  prisoner  as  an 
accessary  before  the  fact  and  no  more;  diis  is  so  clearly  so,  that 
to  enter  into  an  argument  to  prove  it,  would  be  a  waste  of  time. 
It  charges  the  ofience  to  have  been  committed  by  a  person  un- 
known; upon  it  the  prisoner  was  put  upon  his  trial,  without  his 
previous  consent,  and  before  the  conviction  of  the  principal. 
Can  a  conviction  thus  obtained,  be  enforced  by  a  judgment  of 
the  court?    We  think  most  clearly  not. 

It  is  well  settled  by  the  common  law^  that  an  accessary  can- 
not be  put  upon  trial  without  his  own  consent  previous  to  the 
attainder  of  his  principal,  unless  they  be  jointly  tried.  Arch- 
bold  in  his  Summary  of  Pleading,  and  Evidence  in  Criminal 
Cases,  page  618,  says;  "Formerly  an  accessary  could  not  with- 
out his  own  consent,  unless  tried  with  the  principal,  be  brought 

to  trial  until  the  guilt  of  his  principal  had  been  legally  ascer- 
36 
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tfttned  by  conviction.'^  Cbitty  in  the  Xst  volume  of  his  Crimi- 
nal Law,  page  180,  has  the  same  in  sabstaoce:  he  says;  'for- 
merly the  accessaiy  could  never  be  tried  without  his  own  con- 
sent before  the  convictiony  or  outlawiy  of  the  principal)  unless 
they  were  tried  together/'  And  the  truth  of  this  proposition  ia 
fully  sustained  by  Ist  Hale,  621;  Hawkins'  b.  3,  c.  29,  sec.  34; 
4  Black.  Com.  39;  Com*  Dig.  Justice,  p.  2;  and  the  reason  of 
this  rule  is  obvious.  There  can  be  no  accessary  to  an  c^nce, 
unless  an  ofifence  has  been  committed,  and  it  will  not  do  to  say, 
that  the  goods  of  another  have  been  stolen;  that  a  house  has 
been  broken,  or  a  homicide  committed;  all  this  may  be,  and  yet 
there  be  no  laeeny,  no  burglary,  no  murder;  for  the  commission 
of  the  oflfence  cannot  be  predicated  of  the  fact,  until  it  has  been 
judicially  announced  upon  legal  investigation.  And  this  inve^ 
ligation,  upon  principle,  cannot  be  made,  exc^  upon  a  chaige 
against  the  perpetrator,  who  is  supposed  to  be  best  acquainted 
with  the  circumstances  attending  the  transaction,  and  the  best 
qualified  to  make  the  proper  defence. 

The  principle  has  been  recognized,  as  above  stated,  in  the 
United  Stales,  as  fieu:  aa  we  have  had  an  opportunity  of  ascer- 
taining. 

In  3d  Mass.  Rep.  126,  Ccmmomoeakh  vs.  Thos.  Andrew^  it 
is  held,  that  "an  indictment  against  one  for  fdoniously  reoeiv- 
ing  stolen  goods,  cannot  be  maintained,  unlesa  there  is  evidence 
that  the  principal  has  been  eonvicted.  If  the  accessaiy  plead 
to  the  indictment  and  suffer  a  trial  without  demanding  the  pre- 
vious trial  and  conviction  of  the  principal,  it  is  no  waiver  of  this 
right.  No  assent  can  be  implied  firomhis  submission  to  the 
course  directed  by  the  Attorney  General  in  the  court.  In  crimi* 
nal.  cases,  an  express  relinquishment  of  a  right  should  appear 
before  the  party  can  be  deprived  of  it.  Here  iA  no  such  re- 
linquishment, but  merely  a  silent  submission,  which  mi^t 
have  arisen  fix>m  ignorance  atthe  time,  that  such  right  existed.'* 
In  the  case  of  The  Cammonwedhh  vs.  PUUipst  Id  Mass.  Rep. 
426.  Upon  this  subject,  die  Chief  Justice  Parsons,  says,  <Hhe 
Justices  have  carefully  examined  the  books  upon  the  subject^ 
and  are  unanimously  of  opinion,  that  by  the  common  law,  an 
accessary  cannot  be  put  upon  his  trial,  but  by  his  own  consent. 
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until  the  conviction  of  the  principal.  And  the  reason  of  this 
rule  is  very  plain.  If  there  is  no  principal,  there  can  be  no  ac* 
cessary;  and  the  law  presumes  no  one  guilty  until  conviction. 
One  only  doubt  ait>se,  from  the  peculiar  ciix^umstance  in  this 
case,  that  the  person  charged  as  principal  is  dead,'  and  can  never 
be  tried.  If  he  were  alive,  and  on  trial,  it  is  possible  he  might 
establish  his  innocence,  strong  as  the  evidence  has  appeared 
in  support  of  his  guilt  In  such  case,  the  prisoner  could  not  be 
found  guilty •''  This  principle  of  the  common  law,  has  been 
modified  in  England  by  various  statutes.  The  statute  of  1st 
Ann,  ch.  9,  sec.  2,  enacts,  "that  whosoever  shall  buy  or  re- 
ceive stolen  goods,  l^nowing  them  to  be  stolen,  may  be  prose^ 
cuted  for  a  misdemeanor,  and  punished  by  fine  and  imprison- 
ment, though  the  principal  felon  be  not  convicted.'*  And  this 
provision  is  extended  by  22d  George  HI,  ch.  68,  sec.  1,  to  cases 
of  petit  larceny,  and  by  it  all  accessaries  in  grand  larceny 
are  liable  to  be  indicted  as  such,'  at  any  time  before  the  con- 
viction of  the  principal.  The  statute  of  7th  George  IV,  ch. 
64,  enacts,  "that  if  any  pezson  shall  counsel,  procure,  or  com- 
mand any  other  person  to  commit  any  felony,  whether  the  same 
be  a  felony  at  common  law,  or  by  virtue  of  any  statute  or  sta- 
tutes, made  or  to  be  made,  the  person  so  counseling,  procuring, 
or  commanding,  shall  be  deemed  guilty  of  felony,  and  maybe 
indicted  and  convicted,  either  as  an  accessary  before  the  fact, 
to  the  principal  felony,  or  after  the  conviction  of  the  principal 
felon,  or  may  be  indicted  and  convicted  of  a  substantive  felony, 
whether  the  principal  felon  shall,  or  shall  not  have  been  previ- 
ously convicted,  or  shall,  or  shall  not  be  amenable  to  justice, 
and  may  be  punished  in  the  same  manner  as  any  accessary  be- 
fore tlie  fact,  to  the  same  felony,  if  convicted  as  an  accessary 
may  be  punished."  The  provisions  of  none  of  these  statutes 
are  in  force  in  this  State;  the  question  as  to  the  propriety  of  in- 
troducing them,  is  for  the  consideration  of  another  department 
of  the  State,  the  legislature.  Our  statute  of  1829,  ch.  23,  has 
made  no  alteration  in  the  principle  of  the  common  law;  it  pro- 
vides in  sec.  4,  "that  every  person  convicted  of  the  crime  of 
murder  in  the  first  degree,  or  as  accessary  before  the  fact  to  such 
crime,  shall  sufier  death,  by  hanging  by  the  neck."     This  only 
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specifies  the  punishment  to  be  inflicted  upon  the  accessary,  but 
does  not  change  the  relation,  as  established  by  the  common  law, 
between  the  principal  and  the  accessary,  or  the  mode  in  which 
the  prosecution  shall  be  conducted. 

Upon  the  authority  of  the  case  of  the  King  vs.  fValkeri  3 
Campbell,  364,  it  was  supposed  by  the  Attorney  General,  in  ar- 
gument, that  where  the  bill  of  indictment  against  the  accessa- 
ry, states,  that  the  felony  was  committed  by  a  person,  to  the 
jurors  unknown,  the  accused  might  be  put  upon  his  trial.  But 
on  an  e^^amination  of  this  case,  we  find  it  warrants  no  such  sup- 
position. .  The  question  in  that  case,  was  not,  whether  the  acr 
cessary  could  be  put  upon  trial  before  the  attainder  of  his  prin- 
cipal, but  whether  a  bill  of  indictment  could  be  sustained, 
which  charged  the  felony  to  have  been  committed  by  a  person 
unknown;  and  the  Justice,  L*  Blank,  who  tried  the  case,  said, 
it  could  not,  if  it  appeared  that  the  principal  felon  was  a  wit- 
ness before  the  grand  jury.  Now»  it  never  has  been .  doubted, 
that  an  accessary  may  be  indicted  before  the  conviction  of  his 
principal,  and  the  case  from  3d  Campbell,  only  shows,  nega- 
tively^  that  an  indictment,  charging  tbe  felony  to  have  been 
committed  by. a  person  unknown,  where  the  fact  is  so,,  can  be 
maintained.  But,  if  it  be  maintainable,  it  still  must  abide  in 
the  court  for  trial  in  the  same  way,  as  if  it  had  charged  the  per- 
son by  name  who  committed  the  felony;  that  is,  until  the  per-, 
son  who  committed  the  offence,  as  principal,  can  be  ascertained 
and  convicted.  It  would  be  strange,  indeed,  to  hold,  that  an 
accessary  cannot  be  tried  till  after  the  conviction  of  the  princi- 
pal, where  he  is  known,  but  may  be  where  he  is  not;  causing,, 
thereby,  two  uncertainties  to  overcome  a  difficulty,  which  one 
had  thrown  in  the  way.  Upon  the  whole,  Uien,  we  reverse 
the  judgment  of  the  Circuit  Court,  and  remand  the  prisoner* 
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Tfa«.act  of  1837,  cb.  125,  tec.  2,  sabjecting  executors,  ftdmlmttraton,  aod  guanJians 
to  indictmeot,  in  the  eTeot  of  ft  iailnre,  opon  Dotificfttion,  to  settle  their  accoanti 
oBceio  eech  yeer,  before  the  Clerk  ofihe  CoQDtj  Coart,  does  not  ftpplj  to  Cftsat 
where  e  final  tettlement  liat  been  made  of  allthe  estate  in  their  hands. 


This  indictment  was  found  by  the  grand  jury  of  Dickson 
county »  against  the  defendant,  Parish,  administrator  of  W.  Par- 
rish,  deceased)  and  an  agreed  .statement  of  facts  submitted 
to  the  court,  and  a  judgment  rendered  in  fayor  of  the  defend- 
ant^ from  which  Johnson,  Attorney  General,  appealed  on  be- 
half of  the  State. 

Auammf  Otneral^  for  the  State. 

Shadde/ordi  for  the  defendant 

RxESE,  J.  delivered  the  opinion  of  the  court. 

This  is  an  indictment  under  the  act  of  1827,  ch.  125,  sec.  2 
and  3,  for  failing  to  settle  as  administrator  with  the  County  Court 
Clerk,  after  having  been  summoned  to  appear  and  make  such 
settlement. 

In  the  case  agreed,  it  is  admitted  by  the  parties,  that  the  de- 
fendant administered  on  the  estate  of  Wyatt  Parrish,  deceased, 
in  1823;  that  he  filed  an  inventory  of  the  estate  in  1823,  and  an 
account  of  sales  in  1824.  It  is  also  agreed,  that  commission- 
ers were  appointed,  and  a  settlement  was  made  with  them  in 
1826,  and  that  in  1828  other  commissioners  were  appointed, 
and  a  settlement  in  full  was  made  with  them,  which  was  re- 
ceived by  the  Count;  Court,  and  recorded  at  March  term,  1 829, 
.  when  there  appeared  to  be  in  defendant's  hands,  as  adminis- 
trator, the  sum  of  $96  75,  which  sum  has  been  distributed, 
but  the  evidence  of  the  .distribution  does  not  appear  of  record. 
The  County  Court  Clerk  summoned  the  defendant  to  appear 
before  him  and  settle  his  administraUon  accounts  in  1842,  which 
the  defendant  neglected  to  do  more  than  thirty  days  after  ser- 
vice of  the  subpoena.     The  Circuit  Court,  upon  these  facts, 
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gave  judgment  for  the  defendanti  aiKl  the  Attorney  General  ap- 
pealed to  this  court. 

By  the  act  of  1827,  ch.  126,  sec.  2,  (pamphlet  acts,  191,)  it 
is  provided,  that  it  shall  be  the  duty  of  the  County  Court  Clerks, 
''by  subpoena,  to  compel  executors,  administrators  and  guar- 
dians, to  come  before  them  once  in  every  year,  for  the  purpose 
of  settling  their  accounts:  Pravidedi  That  executors  and  ad- 
ministrators shall  not  be  compelled  to  make  settlements  until 
after  two  years  shall  have  elapsed  from  their  qualiScation  as 
such.*'  The  third  section  provides,  ^Ufaat  if  any  executor,  ad- 
ministrator, or  guardian  shall  neglect  to  appear  before  the  Clerk 
of  his  county,  for  the  space  of  thirty  days  after  the  service  of  a 
subpoena  to  settle  his  accounts,"  he  shall  be  subject  to  indict- 
ment. And  that  the  Attorney  General  shall  prefer  such  indict- 
ment ex  cfficiof  without  a  prosecution. 

This  statute  is  most  salutary  in  its  provisi(»8,  and  will  be  of 
great  benefit  to  the  community,  if  properly  executed. 

Few  persons  who  take  upon  themselves  duties  of  executor, 
administrator,  or  guardian,  have  at  the  time  they  enter  upon 
the  office,  a  corrupt  purpose  to  embezzle  the  estate  which  is 
committed  to  them.  But  they  neglect  to  settle  their  accounts 
promptly,  and  the  laws  heretofore  have  been  so  inefficient  for 
compelling  such  settlements,  that  persons  thus  situated  were 
tempted  to  retain  the  estate  in  their  hands  for  their  private  ben- 
efit; unto  mixing  it  with  their  own,  and  accustomed  to  its  use, 
the  evidence  of  their  liability  having  faded  by  lapse  of  time, 
they  do  not  resist  the  temptation  to  defraud  those  for  whose  ben- 
efit the  estate  was  committed  to  them. 

To  remedy  this  evil  the  act  of  1887,  now  under  considera- 
tion was  passed.  It  was^elieved  that  a  settlement  promptly 
made,  would  be  likely  to  bring  to  view  the  true  state  of  tlie  ac- 
counts, and  situation  of  the  estate;  and  when  a  final  adjust- 
ment of  the  accounts  could  not  be  had  at  the  end  of  two  years* 
(as  is  most  generally  the  case,)  that  a  frequent  repitition  of  such 
settlements  would  efiectually  remove  all  temptation  to  the  com- 
mission of  frauds,  or  embezzlement  of  the  property. 

To  effect  the  desirable  ends  of  preserving  alike  the  property 
of  infants  and  deceased  person's  estates,  on  the  one  hand,  and 
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the  morals  and  integrity  of  executors,  administrators,  and  guar- 
dians on  the  other,  we  think  this  law  is  admirably  adapted. 
But  we  do  not  think  it  was  intended,  to  apply  to  any  case, 
where  a  final  settlement  had  been  made,  according  to  the  law 
as  it  existed  at  the  time  of  such  settlement,  or  to  be  continued 
annually,  after  a  final  settlement  of  all  the  estate  in  the  hands 
of  the  party,  shall  be  made  under  this  act. 

We,  therefore,  think  there  is  no  error  in  this  record,  and  affirm 
the  judgment 


Pillow  vs.  ALOBiDas  et  al. 

Where  e  biU  of  leierpleader  is  iled,  a  Coqrt  of  Cbaocery  wiU  not  actively  interfere  to 
cUipoae  of  a  fand,  except  in  favor  of  one  who,  either  from  proof  or  from  a  pro  eon/ktto 
jndgment,  appears  best  entitled. 

This  is  an  appeal  from  an  order  in  Chancery  at  Columbia, 
Bramliti,  Chancellor,  presiding. 

NichoUon^  for  complainant 

Dew^  for  defendant  Aldridge. 

Reese,  J.  delivered  the  opinion  of  the  court. 

Harrington,  as  the  creditor  of  Wood,  filed  a  bill  to  recover 
the  amount  of  a  note  due  from  Winston  to  Wood.  William 
K.  Hill  filed  an  attachment  bill  for  the  same  purpose;  and  it 
being  known  to  6.  J.  Pillow,  who  had  the  collection  of  said 
note,  that  Aldridge  also  claimed  the  proceeds  of  said  note  by 
assignment,  he  filed  a  bill  of  interpleader,  making  Aldridge  a 
party  defendant,  who  answered,  exhibiting  his  deed  of  assign- 
ment. But  the  rights  of  the  parties  were  never  adjudged  or 
decreed  upon;  for  Harrington  died,  and  having  no  administra- 
tor in  time,  his  bill  abated.  Hill's  bill  being  an  attachment  bill, 
and  the  affidavit  defective,  was  dismissed  on  technical  grounds. 
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and  Aldridge  produced  no  further  proof  to  show  his  title  to  the 
proceeds  of  the  note,  than  the  mere  deed  of  assignment  exhi- 
bited with  his  answer.  Under  these  circumstances,  Pillow 
having  paid  the  funds  into  court,  the  Chancellor  ordered  that 
they  remain  for  the  present  with  the  Clerk  and  Master.  Al- 
dridge has  appealed. 

We  affirm  the  decree  of  the  Chancellor,  because  it  was  not 
made  to  appear  to  the  Chancellor,  that  Aldridge  had  the  better 
right,  and  the  court  should  not  actively  interfere  to  dispose  of 
the  fund,  except  in  favor  of  o.ne  who  appears,  either  from  proof 
taken  or  from  a.  pro  confesso  jvidgment  suffered,  to  be  best  enti- 
tled. The  latter  was  the  case  in  Richards  and  Slater,  6  J.  C. 
R.  444,  One  defendant  averred  and  proved  his  title;  the 
other  defendants  permitted  the  bill  and  the  answer  of  the  co- 
defendant  to  be  taken  pro  confesso.  Upon  this  state  of  the  facts 
on  the  record,  a  final  and  conclusive  decree  as  the  matter  in 
dispute  will  be  rendered.  JBut  far  otherwise  here.  The  rights 
of  the  parties  to  the  fund,  could  not  be  conclusively  determin- 
ed in  these  cases. 

Let  Aldridge's  appeal  be  dismissed,  and  such  decree  as 
has  been  rendered  be  permitted  to  stand,  and  the  case  be  re- 
manded. 
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To  the  jury  belongt  the  province  of  judging  of  the  credibilky  of  witoetses  and  ascer- 
taiaingthe%ntCli  of  conteited  itat^menti;  yet  this  miitt  be  done  bj  a  deliberate  ex* 
•niiiation  of  the  weight  of  the  retpeetivf  ebamsten  of  the  witaoMea  aid  |fae  eov 
flitteacj  and  probability  of  their  •tatemeoti,  and  not  by  etperimenti,  rach  ai  tendiag 
the  constable  oot  of  the  room,  closing  the  door,  and  then  talkltig,  wfth  a  view  to  as- 
certain whether  their  roieet  conld  he  heard  o«t  of  doors»  or  mnlnf^  wNh  a  view  lo 
ascertain  wfaotb«r  their  trachs  would  be  longer  or  shorter  tbu  vhcn  w^kiny*  and 
the  like. 

Isaac,  a  slave,  was  shot  in  his  cabin,  in  Dekalb  county,  aboat 
13  o'clock  at  night,  whilst  asleep  on  the  floor,  and  died  of  the 
wound.  Jim,  from  his  previous  threats  to  cotmnit  the  deed, 
and  other  circumstances,  was  arrested  as  the  perpetrator,  in- 
dicted, and  at  the  April  term,  1843,  of  the  Circuit  Court  of  De- 
kalb county.  Judge  Caruthers  presiding,  he  was  found  guilty 
by  a  jury.  A  motion  was  made  for  a  new  trial,  on  two^grounds: 
1st,  that  the  evidence  did  not  justify  the  verdict;  and  2d,  on  the 
ground  of  nusoonduct  on  the  part  of  the  jury. 

The  defendant  oflfered  the  affidavits  of  furors  io  sustain  die 
alledged  impropriety  of  conduct.  It  had  appefored  in  evidence, 
that  the  shoes  of  Jim  were  about  half  ao  inch  longer  than  the 
trades  wfaidi  left  the  house  where  Isaac  was  sbot  and  nHiioh 
were  discovered  aext  morning  after  be  was  shot  These  affi* 
davits  stated  that  the  jury  believed  that  Che  tracks  of  a  man  run* 
mug  were  shorter  than  when  walking;  and  for  the  purpose  of 
ascertaining  the  truth  of  the  assertion  they  went  out  and  mear 
sured  the  tracks  of  a  juror  walking  and  running,  and  found  the 
fact  to  be  so;  and  that  this  experimeotsConfinniE^  their  previou*^ 
ly  entertained  opinion,  removed  the  difficulty  thqr  felt  in  re- 
conciling the  discrepancy  between  the  length  of  the  traeks  a«d 
the  shoes  of  Jim. 

The  witnesses  Beck  and  Naney  swore,  thai  at  the  time  tte 
gun  filed  which  killed  Isaac,  Jim  was  in  a  cabin  which  adjoined 
the  cabin  in  which  they  were;  that  they  hamd  him,  beibre  the 
firing  of  the  pistol,  talking,  and  knew  li^  voioe,  and  that  one  of 
them  went  into  die  room  and  found  him  thero* 

The  jury  disregarded  their  testimonyi  and  one  ciroumataofie 
which  induced  them  to  disregard  it,  was  the  belief  that  when 
the  door  of  the  adjoining  cabin  was  dosed,  tfas  (fcidking  of  Jim,  io 
37 
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an  ordinary  conversational  tone,  could  not  be  heard;  and  to  test 
the  truth  of  this  opinion,  they  sent  out  the  constablci  closed  the 
door,  and  talked  louder  than  the  usual  conversational  tone.  The 
constable  came  in  and  reported  that  he  could  not  hear  them* 
This  experiment  gave  strength  to  their  convictions;  and  after  a 
disagreement  of  several  days,  they  returned  a  verdict  of  guilty. 
The  court  refused  to  set  aside  the  verdict,  and  judgment  of 
death  was  entered  up  against  the  defendant,  from  v^rhich  he  ap- 
pealed* 

Samuel  Tumey^  for  the  plaintiff  in  error. 

Attorney  Qeneral^  for  the  State. 

TuRLBT,  J.  delivered  the  opinion  of  the  court 

The  prisoner  was  indi(;ted  in  the  county  of  Dekalb,  for  the 
crime  of  murder,  convicted  and  sentenced  to  death,  and  he 
prosecutes  an  appeal  to  this  court 

The  question  of  reversal  rests  upon  the  character  of  the  proof 
adduced  on  the  trial  and  the  conduct  of  the  juxy  in  the  mode 
adopted  by  them  of  arriving  at  the  result  of  this  verdict  as  it  is 
exhibited  in  affidavits  of  three  of  the  jurors. 

The  testimony  is  most  of  it  entirely  circumstantial,  perhaps 
all  of  it,  except  a  portion  of  negro  Linda's,  who  says  the  prisoner 
told  her  he  had  shot  the  deceased,  which  we  lliink,  upon  the 
whole  view  of  the  case,  entitled  to  but  little  weight 

It  appears,  that  the  prisoner  and  a  negro  named  Oeorge, 
the  husband  of  witness  Linda,  were  lurking  in  the  neighbor- 
hood, both  armed,  both  having  threatened  to  kill  the  deceased, 
who  they  suspected  of  being  employed  to  arrest  them.  On  the 
night  the  murder  was  committed,  Linda  swears,  that  the  pri- 
soner came  to  the  place  of  her  residence  early;  stayed  there  till 
bed  time;  she  asked  him  if  he  would  lie  down,  which  he  de- 
clined; that  she  went  to  bed  and  left  him  there;  that  she  waked 
several  times  during  the  night  and  always  saw  him. 

In  addition,  two  other  witnesses.  Beck  and  Nancy,  both  be- 
longing to  the  master  of  Linda,  swear  positively  that  the  prison- 
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er  was  in  the  house  of  Linda  at  the  time  the  gun  was  fired  that 
killed  deceased;  that  they  heard  the  gun,  and  Beck  says,  that 
she  afterwards  heard  prisoner  talking  with  Nancy  in  Linda's 
house;  and  Nancy  says,  that  after  the  gun  was  fired  she  went 
into  Linda's  house,  found  prisoner  asleep,  waked  him,  and  con- 
versed with  him:  powerful  proof;  conclusive  proof,  if  true. 
But  the  jury  chose  to  believe  Linda,  and  to  disbelieve  Beck 
and  Nancy.  If  they  had  done  this  upon  a  proper  exercise  of 
their  judgment,  the  question  would  have  been  presented  in  a 
very  difierent  point  of  view  from  what  it  is;  but  this  was  not 
done.  Instead  of  weighing  the  credibility  of  these  witnesses 
by  the  legitimate  mode  of  general  weight  of  character  and  pro- 
bability of  their  statements,  they  have  chosen  to  shut  themseves 
in  their  room,  send  out  the  constable,  talk  to  each  other  in  a 
louder  tone  than  common,  and  then  enquire  of  him  if  he  heard 
them;  and  upon  his  reply  in  the  negative,  they  have  considered 
it  as  conclusive,  that  Beck  and  Nancy  could  not  have  heard  the 
prisoner  talking  in  Linda's  house.  This  mode  of  arriving  at 
the  truth  of  testimony  cannot  be  permitted;  it  is  too  vague  and 
uncertain.  A  different  intonation  of  voice,  a  difference  in  the 
structure  of  the  rooms,  would  destroy  its  virtue  as  a  test;  and 
besides,  they  had  to  take  the  word  of  the  constable  as  to  the 
fact  whether  they  were  heard. 

The  circumstances  of  the  case,  with  the  exception  of  the 
tracks  fiom  the  place  where  this  murder  was  committed  and 
the  shoe  of  the  prisoner,  which  was  produced  on  the  trial,  in 
comparison  therewith,  apply  nearly,  if  not  quite  as  well,  to 
George  as  the  prisoner.  Both  were  apprehending  that  the  de- 
ceased had  been  employed  to  arrest  them;  both  had  threatened 
to  kQl  him;  both  were  in  the  neighborhood,  and  had  plenty  of 
opportunities  to  carry  their  designs  into  effect. 
"  The  shoe  which  was  produced  on  the  trial  against  the  prison- 
er, was  half  an  inch  longer  than  the  tracks:  this  was  another 
difficulty  the  jury  found  much  in  their  way;  but  supposed  that 
in  running,  a  track  might  be  shorter  than  the  shoe:  they  and  their 
constable  again  try  an  experiment  by  running,  and  find  their 
own  tracks  half  an  inch  shorter  than  their  shoes;  and  a  verdict 
of  guilty  is  returned. 
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•  Independent^  theni  of  the  doubtful  and  uncertsin  character  of 
the  proof  introduoed  to  establish  the  guilt  of  the  prisoQer,  we 
cannot  permit  verdicts  which  have  been  obtained  like  this,  up- 
on uncertain  and  dangerous  experiments,  instead  of  a  calm, 
delibemte  fund  philosophical  examination  of  the  proof)  to  stand 
where  the  lives  of  individuals  are  at  stake* 

The  judgment  is  therefore  reversed,  and  the  case  remanded 
for  a  new  trial* 


See  Kirbf  tu  Tk»  .SVoO,  3  Honftbiejs. 


WaiTB  VS.  Bbown. 

K  to«M  of  lew  CMi  h%mt  iMtlnony  ttreetablWi  tke  r^tioD  df  YMrindprf  and  iaiie«y  in  e 
iialed4MiniiiMet»wheaepeKjcleiaM  hU  ditch«ige  aeder  tke  eot  ef  1SS5  aa  e 
•erety  oo  the  ground  that  the  jadgmeot  ob1aii>ed  agaiiist  him  as  a  surety  was  stayed 
wtthoat  his  joieing  In  with  the  priocipel  in  procuring  the  stay. 

White  recovered  &ur  judgments  befoie  a  Justice  of  the  Peace 
of  Giles  county,  against  W»  R.  firown  and  L  £•  Brown.  These 
jiKlgments  were  obtained  on  obligations  made  to  White  by  the 
Browns.  Both  appeared  as  pnncipels  on  the  face  of  the  in* 
fltiumentSk  W.  IL  Bxowa  procuied  Harris  to  slay  execution: 
Ira  did  not  jota  in  this  applioadon  to  Harris.  It  does  not  ap- 
pea;r  that  Harris  was  aware  of  the  fact  that  I.  £•  Brown  was 
only  aQiaety.  The  stay  expired,  and  White  procured  the  is- 
suance of  executions  on  the  judgo^nts.  W.  Brown  had  by  tbu 
time  become  insolvent.  Im  E»  Brown  aj^lied  fixr  and  obtained 
mrka^  certiorari  andntptfUBlsof,  returnable  to  the  Circuit  Court 
of  Giles  county,  on  die  gioiHKi  that  he  being  a  surety  and  the 
judgments  having  been  stayed  without  his  having  joined  the 
prJDcipalin  piocurmg  the  stay*  lie  was  thereby  exonerated  and 
dischaiged. 

The  cause  came  on  fartrial  at  the  August  term,  1843;  DiUa- 
faunty,  Judge,  pieeiding;  and.waa  sdbmitted  to  a  jury.  The 
ckfisndantBiowaciifered  evidence  to  Acfw  that  he  was  a  mwety 
in  the  obligations,  and  not  a  principal.     This  was  rqected. 
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The  jury  rendered  a  verdict  in  favor  of  the  plaintiff  White.  A 
motioa  fox  a  hew  trial  was  made,  and  overruled,  and  judgment 
rendered,  from  which  defendant  appealed. 

N.  S.  Brownf  for  plaintiff  in.erron  The  principal  queetion 
in  this  case  isy^s  to  the  right  of  the  defendant  to  obtain  the  re- 
dress souglil:  by  him,  in  a,  court  of  law. 

In  other  words,  had  the  Circuit  Court  the  power  under  the 
acts  of  18S5,  ch*82,  sec.  1,  and  of  1842,  ch.  136,  sec.  1,  to  grant 
the  relief  therein  provided  for  sureties,  where  the  note  or  biU 
single  is  under  seal,  and  the  fact  of  suretyship  does  not  appear 
on  the  fooe  of  the  paper. 

It  is  insisted  for  the  defendant,  that  the  legislature  intended 
by  these  Btatatesi  tx>  furnish  a  dieap  and  dasy  mode  of  redress 
far  suretiest  inall  icases  coming  within  their  purview;  and  that 
snch  ledxiess  could  be  had  in  a  court  of  law^  whether  the  sure- 
tyship appeared  on  the  faoe  of  the  note  or  not.  The  taking  of 
die  stay  withoot  the  consent  of  the  sttretyi  was  like  a  new  con- 
tract widi  the  principal;  and  would  the  right  of  the  surety  in 
SDch  case  to  aTvail  hicKself  of  it  in  a  courtof  laWy  be  questioned? 
Why  not  aUov  him  to  Aom  that  he  is  «urety«  as  well  w  a^y 
oihar  fii^t^  in  diaeharge  of  his  liability^ 

These  acts  of  assembly  form  but  a  part  of  a  general  systfitn» 
adopted  from  tiine  to  tame,  fi>r  t)ie  beoefitof  sureties,  and  should 
aUbeQOB0truedan|Kiri«M^«ria:  aod  i^  the  act  of  1809ycb«69f 
sec  2y  the  fact  of  sunotysbipt  as  therein  provided^  may  by  aih 
oertaiaed  by  a  jary,  where  it  does  not  appear  on  the  face  of  the 
Bot^  &a  Now,  will  not  subsequent  acts  upon  the  samo  isub* 
jact  be  iMdd  to  embrace  the  eame  provisioB*  whe^  they  have 
nothing  inoottsistent  with  iti"  See  Ccm^'s  Sep^  3(i8;  STenn* 
173, 373,  392  and  367;  Cooke's  Rep.  330.  See  also  Bae.  Abr. 
4th  voL  tide  Statale,  letter  !» asid  also  JSeot's  Com*  vol.  1«  pa- 
gps  440  to  409,  induscve. 

The  la&guage<of  the  acts  of  188^  and  1849  axe  geneiral  wd 
comprehensive,  and  provide  that  when  any  person  or  p^rfKiM 
shall  be  sure^  for  any  debtor  or  debtors,  &c.  Now,  these  acts 
hatre  xefereaee  to  liabilities  of  s«iatt  denoioinarion»  sucb  W  ure 
iaciiared  on  debts  within  the  juriadifSUoiO  c^  Juitipes  of  the 
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Peace,  and  a  lai^  portion  of  them  under  the  sum  of  fifty  dol- 
lars, and  of  course  not  within  the  jurisdiction  of  aCourt  of  Chan- 
cery. On  all  cases,  therefore,  of  this  last  class,  if  the  opinion 
of  the  court  below  be  the  law,  no  relief  can  be  had.  The  legis- 
lature surely,  in  passing  these  statutes  mainly  for  the  benefit  of 
sureties  upon  small  debts,  could  not  have  overl^iked  this  obvi- 
ous difficulty,  and  therefore  intended  that  relief  in  all  case^ 
should  be  had  in  a  court  of  law;  otherwise  the  statutes  them- 
selves will,  in  many  instances,  be  rendered  wholly  nugatory. 
This  court  will  give  effect  to  the  acts  of  the  legislature,  if  by 
any  possible  intendment  it  can  be  done.  It  is  the  first  prin- 
ciple in  the  construction  of  statutes,  that  an  adherence  to  the 
letter  must  be  abandoned,  if  by  such  adherence  the  leading 
or  primary  objects  of  the-legislature  are  to  be  defeated.  2  Ten. 
R.  357;  Bac.  Abr.  4th  vol.  statute,  letter  (I);  where  it  is  laid 
down,  <Hhat  such  construction  ought  to  be  put  upon  a  statute 
as  may  best  answer  the  intention  which  the  makers  had  in 
view."  "The  intention  of  the  makers  of  a  statute  is  sometimes 
to  be  collected  from  the  cause  or  necessity  of  making  it" 
And  in  1st  vol.  Kent's  Com.  page  463,  it  is  laid  down,  "that 
whenever  a  power  is  given  by  a  statute,  every  thing  necessary 
to  the  making  of  it  eflfectual,  or  requisite  to  attain  the  end,  is 
implied." 

"When  an  action  founded  upon  one  statute  is  given  by  a 
subsequent  statute  in  a  new  case,  every  thing  annexed  to  the 
statute  by  the  first  action  is  likewise  given." 

"A  statute  lately  made  may  be  holden  to  be  within  the  equiQr 
of  a  statute  made  long  siuce;  and  if  a  thing  contained  in  a  sub- 
sequent be  within  the  reason  of  a  former  statute,  it  shall  be  ta- 
ken to  be  within  the  meaning  of  that  statute."  See  Bac.  Abr. 
(Statute.) 

For  all  these  reasons,  it  is  insisted  that  die  Circuit  Court  erred 
in  excluding  evidence  of  suretyship  on  the  part  of  the  defend- 
ant, and  that  the  relief  sought  by  the  defendant  is  properly  at- 
tainable in  a  court  of  law. 

Wrightf  for  the  defendant  in  error.  Ira  E.  Brown  having 
executed  sealed  instruments  apparently  as  principal,  can  he  be 
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heard  id  a  court  of  law  to  prove  otherwise.  Is  he  not  estopped 
in  a  case  of  this  sort  to  do  this?  I  contend  that  he  is,  and  that 
the  ruling  of  the  Circuit  Judge  was ,  correct.  Theobald  on 
Principal  and  Surety,  top  page  69,  77;  Debenry  vs.  Adams^  9 
Yen  Rep  42. 

In  Rees  vs.  Benir^ton^  2  Vesey  Junior,  531,  it  is  said  by 
the  Lord  Chancellor,  ''the  form  of  the  security  forces  these 
cases  into  equity.*'  Maxwell  vs.  Connor^  1  Hill's  Chancery 
Reports,  14, 16,17  et  sequitun  It  is  clear,  then,  from  these 
authorities,  that  though  the  defence  of  the  surety  was  a  legal  (me, 
yet  at  common  law,  wher6  all  the  parties  to  a  sealed  vnUrummt 
appeared  as  principals^  the  surety  was  estopped  to  show  the 
fact  of  suretyship*  The  act  of  1825,  ch.  82,  Nich.  &  Car.  Rev. 
p.  655,  does  not  alter  this  principle^  or  interfere  with  this  rule. 
It  merely  provides:  ''When  any  person  or  persons  may  be 
surety  for  any  debtor  or  debtors,  and  said  debtor  or  debtors  and 
sureties  may  be  sued  and  judgments  rendered  against  them, 
if  any  person  or  persons  shall  stay  the  same,  &c.  such  person 
or  persons,  so  replevying,  shall  be  liable,  in  de&ult  of  the  prin- 
cipal debtor,  to  pay  the  debt  and  costs  of  said  judgment;  and 
the  first  surety  shall  be  exonerated  therefrom,  unless  the  prin- 
cipal debtor  and  surety  in  the  replevy  shaU  both  become  insol- 
vent," &c.  Now,  how  is  the  fact  (f  suretyship  to  be  ascertained? 
The  act  does  not  say  it  shall  or  may  be  in  a  court  of  law;  nor 
does  it  say  in  what  manner  it  is  to  be  arrived  at.  Does  it  not 
follow,  therefore,  that  the  fact  of  suretyship  is  just  where  it  al- 
ways was,  and  to  be  ascertained  in  the  same  way?  The  act  of 
1820,  (1  Haywood  &  Cobb's  Rev.  p.  208,)  is  in  substance  the 
same  with  the  act  of  1825;  but  the  construction  given  this  law 
in  Elders  vs.  Johnstonj  (Peck's  Rep.  204,)  in  1823,  induced  the 
legislature  to  pass  the  act  of  1825.  Previous  to  these  statutes, 
the  surety,  in  a  case  like  this,  had  no  relief.  Their  only  efiect 
was  to  announce  a  new  principle,  or  rather  a  new  case,  in  which 
the  surety  was  to  be  exonerated.  It  was  a  mere  addition  by 
statute  of  one  more  case  or  ground  to  the  many  others  before 
established,  in  which  the  surety  was  to  be  discharged.  Sup- 
pose a  statute  were  to  announce,  that  mere  delay  to  sue  on  the 
part  of  the  creditor  should  discharge  the  surety,  would  this  al- 
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ter  or  change  the  ancient  or  common  law  mode  of  ascertaining 
the  fact  of  suretyship?  Or,  suppose  the  courts,  by  a  system  of 
judicial  legislation,  were,  after  awhile,  to  arrive  at  the  conclu- 
sion, that  in  such  a  case  the  security  ought  to  be  relieved,  would 
not  that  relief  have  to  come  in  the  same  manner  as  theretdfoie? 
It  may  be  asked  what  is  to  be  done  with  the  case  of  a  surety  to 
a  contract  under  fifty  doUars,  who  cannot  go  into  equity?  It 
might  be  sufficient  to  delay  an  answer,  until  the  case  actually 
occurs*  And  we  might  say,  if  the  legislature  Ddl  to  provide  a 
remedy,  it  is  no  reason  why  the  courts  should  do  what  it  has 
omitted.  For  the  County  Court  once  had  chancery  jurisdic* 
tion  in  cases  under  fifty  dollars;  (act  of  1815, 3  Scott's  Rev.  207 
and  808,)  and  this  was  taken  away  by  the  act  of  1817,  {2  Scott, 
365,)  and  vested  in  no  other  tribunal. 

But  we  answer,  first:  there  are  now  almost  an  indefinite 
number  of  cases,  where  relief  ought,  upon  principle,  to  be  had, 
yet  cannot,  because  the  demand  is  under  fifty  dollars,  and  the 
surety  here  will  be  no  worse  off.  Secondly:  this  will  only  be 
the  case  where  the  suretyship  rises  from  a  sealed  ijutmrneiU  and 
the  face  does  mot  appear  upon  the  paper.  For  in  all  notes,  bills 
and  simple  contracts,  this  fact  can  be  proved  and  the  defence 
therefore  may  be  at  common  law;  and  in  a  bond  too,  if  the 
surety  will  take  the  pains  to  make  the  suretyship  apparwt  upon 
the  paper. 

2.  I  contend,  that  H!arris  does  not  become  liable  before  Ira 
E.  Brown,  unless  he  knew,  at  the  time  he  stayed  these  debts, 
that  the  latter  was  only  surety  of  William  R.  Brown;  and  that 
it  devolves  upon  Ira  E.  Brown  to  show  this  by  satis&ctory  proof. 
A  principle  of  this  sort  has  been  held  to  appty  in  relation  to 
contracts  of  delay,  ice.  between  the  creditor  aiid  principal  debt* 
or,  without  the  assent  of  the  surety,  where  the  fact  of  surety* 
ship  was  unknown  to  the  creditor;  and  in  such  a  case  the  sure* 
ty  is  not  released.  And  no  reason  is  seen  why  the  same  prin- 
ciple does  not  apply  here.  Neimeeunez  vs.  Ghan^  8  Paige,  614, 
651.  It  is  veiy  apparent  Harris  became  stayor  upon  die  faith 
and  credit  of  both  Ira  E.  and  W.  R.  Brown,  and  especially 
that  of  the  former.  He  did  not  bind  himself  until  he  examined 
the  bonds  and  saw  that  both  were  principals  in  their  face. 
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Rbbse,  J.  delivered  the  opinion  of  the  court. 

White  obtained  several  judgments  against  William  R.  Brown 
and  Ira  E.  Brown,  before  a  Justice  of  the  Peace,  upon  claims 
evidenced  by  bills  single.  One  Robert  S.  Harris,  at  die  instance 
and  request  of  W.  R.  Brown,  but  not  at  the  instanot  or  request 
of  Ira  E.  Brown,  became  bound  in  all  the  judgments^  as  stayor» 
or  surety  for  the  stay  of  execution.  Ira  E.  Brown  was  in  fact 
surety  only  in  all  the  bills  single  upon  which  the  judgments 
were  rendered;  but  this  did  not  appear  upon  the  face  of  the  in- 
struments sued  on,  and  the  stay  surety  did  not  know  whether  be 
was  principal  or  surety  merely.  The  act  of  1820,  ch.  24,  sec.  1, 
Hayw.  &  Cobbs,  208,  provides,  that  vrhere  "one  shall  stay  a 
judgment  rendered  against  principal  and  sureties,  without  the 
request  or  consent  of  the  sureties,"  such  stayor  shall  be  liable 
before  such  sureties.  Upon  this  section,  the  Supreme  Court 
held,  in  a  case  reported  in  Peck's  Rep.  that  "without  consent" 
implied  dissent,  in  oriler  to  postpone  his  liability  to  that  of  the 
second  surety.  Whereupon,  the  legislature,  in  1826,  ch.  82, 
sec.  1,  to  clear  all  doubts  as  to  their  meaning  in  1820,  provided 
that  the  liability  of  the  first  sureties  shall  in  all  cases  be  post- 
poned to  that  of  the  surety  stay,  unless  such  first  surety  should 
have  specially  joined  with  such  debtor  in  procuring  such  stay 
or  replevy.  The  object  of  these  statutes  is  very  apparent:  it 
was  to  settle  a  question  of  security  upon  just  principles  between 
persons  standing  in  the  same  general  relation  to  the  debtor,  and 
to  prevent  the  practical  infliction  of  great  wrong  upon  sureties, 
by  the  operation  of  the  law  itself  granting  stay  of  execution. 

A  debtor  in  failing  circumstances  and  his  solvent  sureties  are 
sued.  The  replevin  surety  risks  nothing,  if  his  liability  is  post^ 
poned  to  that  of  the  judgment  sureties,  and  after  the  stay  is  out, 
they  are  compelled  unfairly  to  pay  the  judgment,  because 
in  the  mean  time  the  principal  has  failed  altogether.  The  stat- 
ute intended  to  prevent  this;  but  by  what  remedy?  The  prin- 
ciple being  declared,  and  the  parties  generally  knowing  their 
own  relations  to  each  other,  as  also  the  judicial  and  ministerial 
officers,  practical  difficulty  would  not  often  arise.  But  if  it 
should,  a  supersedeas,  it  is  admitted  by  the  counsel  of  White, 
38 
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or  Harris,  in  a  court  of  law,  will  be  the  proper  remedy,  where 
the  relation  of  surety  appears  upon  the  face  of  the  instrument* 
But  where  it  does  not  so  appear,  they  allege  that  this  is  no 
ren^edy  at  law;  if  not,  there  would  be  none  in  equity,  in  a  large 
majority  of  cases,  as  jurisdiction  stood  in  1820;  the  minimum 
limit  of  chancery  jurisdiction  being  fifty  dollars,  and  that  being 
the  maximum  limit  as  to  most  cases  before  a  Justice. 

It  is  most  obvious,  that  such  was  not  the  legislative  will. 
The  court  of  law,  by  the  intervention  of  a  jury,  could  adequate- 
ly supply  the  remedy.  It  was  not  an  enquiry  to  impeach  the 
consideration  of  the  contract,  which  would  be  necessary,  but 
to  ascertain  the  relation  of  principal  and  surety.  That  power 
had  been  given  to  the  legislature,  to  be  exercised  in  the  most 
summary  manner,  in  1809,  and  also  in  the  year  before.  It  is 
a  mere  matter  of  fact;  that  ascertained,  the  statutes  determine 
the  rijght;  and  that  fact  a  court  and  jury  can  ascertain  as  well 
as  a  court  of  chancery.  The  stayor,  besides,  cannot  be  injured; 
he  knows  who  requests  him  to  stay;  such  are  liable  to  him:  if 
any  request  him  not,  they  are  liable  to  him,  provided  they  are 
principal  debtors;  but  if  sureties,  they  are  not  liable;  that  risk 
he  takes  upon  himself,  and  that  risk  it  is  proper  he  should  take 
upon  himself. 

The  Circuit  Court,  therefore,  was  in  error,  in  rejecting  the 
evidence  to  prove  to  relation  of  surety  on  the  part  of  Ira  E. 
Brown. 

Let  the  judgment  be  reversed. 
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1,  The  aoiwer  of  a  garaishM  is  concUiaive;  and  if  it  be  imperfect,  the  court,  apon  ia- 
terrogatories,  will  compel  him  to  make  an  amended  answer. 

2L  Where  a  ji^rnishee  answers,  that  he  executed  a  bill  single  or  a  note,  bat  does  not 
stale  who  is  the  owner,  no  judgment  can  be  rendered  against  him,  because  he  does 
•  not  state  that  be  is  indebted  to  jthe  debtor  of  the  attaching  creditor. 

3.  The  facts  stated  in  the  answers  of  several  garnishees  cannot  be  pot  together,  to 
make  out  a  case  of  liabilitj  against  one  of  ihem.  The  liability  of  each  rests  on  his 
own  answer. 

The  transcript  of  the  record  of  a  judgment  rendered  in  the 
Circuit  Court  of  Davidson  county,  in  favor  of  James  and  Sarah 
Green,  against  Moore,  was  filed  in  the  office  of  the  clerk  of  the 
Supreme  Court,  and  assignment  of  errors  filed  and  writ  of  er- 
ror prayed. 

BeU  and  Chrifh  for  the  plaintiff  in  error. 

Fogg  and  Emngj  for  the  defendants  in  error. 

TuKLBt,  J.  delivered  the  opinion  of  the  court. 

James  aYid  Sarah  Green  having  obtained  a  judgment  against 
one  Edmond  W.  Goodrich,  caused  an  execution  to  be  issued 
thereon:  upon  this  execution,  the  sheriff  returned  nulla  bona, 
and  that  he  had  summoned  James  D.  Moore,  Robert  W.  Green 
and  Sterling  W.  Goodrich  as  garnishees.  At  the  January  term, 
1840,  of  the  Circuit  Court  of  Davidson  county,  these  garnishees 
appeared  and  answered.  James  D.  Moore's  answer  is  in  the 
words  following: 

"In  the  summer  of  1840, 1  borrowed  of  D.  M.  Goodrich,  at 
two  sundry  times,  five  hundred  and  odd  dollars,  at  six  months; 
and  before  the  notes  fell  due,  Mrs.  Lucy  B.  Goodrich,  wife  of 
E.  W.  Goodrich,  presented  my  notes  for  payment,  and  told  me 
her  brother  D.  M.  Goodrich  had  loaned  the  money  to  me  for 
her.  I  told  her  I  had  not  the  money  to  lift  the  notes;  that  she 
would  have  to  get  them  cashed  in  Nashville,  as  she  was  going 
away.  I  saw  her  a  few  days  after,  and  she  told  me  Mr.  Robert 
Green  had  my  notes  and  requested  me  to  pay  Mr.  Green  the 
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money.  Last  October  I  received  a  letter  ftom  her,  requesting 
me  to  pay  the  money  before  the  sale  of  the  negroes;  that  was 
January  2d,  1843." 

The  answers  of  R.  W.Green  and  Sterling  W.  Goodrich  need 
not  be  noticed,  as  they  were  discharged,  and  the  attempt  by 
the  court  to  connect  them  with  the  answer  of  Moore,  so  as  to 
supply  the  defects  in  his  answer,  was  wholly  illegal.  In  the 
case  of  Huff  vs.  MiUs  and  others^  7  Yerger,  42,  the  court  says: 
<'The  liability  in  such  cases  of  a  garnishee  depends  upon  his 
answer,  which  in  this  State  is  conclusive:  if  he^jaswers  that  he 
executed  the  negotiable  note  or  bill  single,  but  does  not  know 
where  it  is  or  who  holds  it,  he  does  not  state  that  he  is  indebted 
to  the  debtor  of  the  attaching  creditor,  and  no  judgment  can  be 
given  against  him."  This  view  of  the  case  waS'Concurred  in 
and  reiterated  in  the  case  of  Turner  ^Armstrong  vs.  Oglesby,  9 
Yerg.  412.  These  authorities  prove  two  propositions:  1st,  that 
the  answer  of  the  garnishee  is  conclusive;  2d,  that  it  must  show 
that  he  is  indebted  to  the  debtor  of  the  attaching  creditor. 

The  first  settles  the  question  as  to  the  power  of  embracing 
the  answers  of  several  garnishees,  so  as  to  extract  what  will  be 
sufficient  to  charge  one.  The  second  furnishes  the  test  for  the 
construction  of  the  answer  of  James  D.  Moore  upon  which  he  is 
liable  to  be  charged,  if  chargeable  at  all.  Does  it  state  that  he 
is  indebted  to  Edmund  W.  Goodrich,  the  debtor  of  James  and 
Sarah  Green,  the  attaching  creditors  in  this  case?  Surely  not. 
Nothing  from  which  it  can  be  even  inferred.  He  says  he  bor- 
rowed at  two  different  times  five  hundred  dollars  from  D.  M. 
Goodrich  and  gave  his  notes  at  six  months;  and  that  afterwards, 
Lucy  B.  Goodrich,  the  wife  of  E.  W.  Goodrich,  applied  to  him 
for  their  payment,  and  stated  to  him  that  D.  M.  Goodrich  had 
loaned  the  money  to  him  for  her.  Now  this  can  scarcely  be 
tortured  into  an  admission  of  indebtedness  to  E.  W.  Goodrich. 
The  statement  of  Lucy  B.  Goodrich  would  scarcely,  if  at  all, 
be  evidence  of  a  right  in  herself,  but  non  cofutatf  (if  it  is,)  that 
the  money  belongs  to  her  husband;  for,  as  has  been  correctly 
argued,  she  may  have  a  separate  estate  of  her  own;  and  in 
cases  of  garnishment,  the  liability  of  a  garnishee  is  not  to  be 
arrived  at  by  surmises  and  inference,  but  from  direct  admis- 
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stons  in  his  answer*  or  conclusions  necessarily  following  from 
them.  If  the  answer  be  imperfect,  let  it  be  amended  upon  in- 
terrogatories, which  the  court  will  compel  the  garnishee  to  an- 
swer: if  he  answer  falsely,  there  is  an  end  of  it:  a  prosecution 
for  perjury  is  the  punishment:  and  if  he  does  not  know,  of 
course  he  must  be  discharged,  for  he  cannot  charge  himself. 
Judgment  reversed. 


Carman's  ex*r.  v$.  White  et  aU. 

A  party  to  a  note  who  waa  saed  on  it  and  afterwards  obtained  hit  discbarge  under  the 
•bankmpt  law»is  a  competent  witness  after  sach  discharge  to  prove  the  note  usurious. 

Carman's  executor  commenced  suit  in  the  Circuit  Court  of 
Wilson  county,  against  Burton,  Price,  J.  White,  Ed.  White, 
and  L.  White.  Ed.  White  and  J.  White  pleaded  their  dis- 
charge by  virtue  of  a  decree  in  bankruptcy,  and  a  judgment 
was  rendered  in  their  favor.  The  other  defendants  pleaded 
usury,  and  introduced  Ed.  and  J.  White  as  witnesses  to  prove 
that  the  note  sued  on  was  usurious.  The  competency  of  the 
testimony  was  objected  to,  but  was  overruled  by  the  presiding 
Judge;  and  the  plea  being  sustained  by  their  testimony,  a  ver- 
dict and  judgment  were  rendered  in  their  favor,  from  which  the 
plaintiffs  appealed. 

McDonald  cited  1  Phillips's  Ev.  3;  2  Starkie,  581;  Green- 
leafs  Ev.  878;  Waltcm  vs.  Shelly,  2  Term,  296;  6  Peters,  61; 
8  Peters,  12;  11  Peters,  86,  96;  12  Peters,  149;  2  Sumner,  236; 
4  Mass.  166;  16  Mass.  118;  17  Mass.  122;  1  Metcalf,  416;  2  N. 
H.  212;  6  do.  187;  4Greenleaf,  191;  6  Greenleaf,  374;  6  Watts, 
498;  10  Martin,  18. 

Jordan  Stokes,  for  defendants.  The  main,  if  not  the  only, 
question  presented  for  the  decision  of  the  court  in  the  record,  is 
whether  Edward  A.  White  and  John  W.  White,  who  were  two 
of  the  makers  of  the  note,  and  who  bad  been  discharged  by  the 
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bankrupt  law  prior  to  the  trial,  were  competent  witnesses  to 
prove  that  there  was  usurious  interest  included  in. the  note. 

1.  Interest  is  the  ground  on  which  their  competency  is  at- 
tempted to  be  impeached.  The  general  rule  of  evidence  is 
thus  laid  down:  ^^Will  the  witness  either  gain  or  lose  by  the 
direct  legal  operation  and  effect  of  the  judgmenti  or  will  the 
record  be  legal  evidence  for  or  against  him  in  some  action." 
Green,  on  Evi.  434. 

'the  interest  must  also  be  a  direct,  present,  certain  and  vest- 
ed interest,  and  not  an  interest  uncertain,  remote  or  contingent. 
Here  the  witnesses  had  no  such  interest.  The  certificate  of 
discharge,  by  the  provisions  of  the  law  operated  as  a  full  and 
complete  extinguishment  of  their  liability  on  the  note,  and  hence 
they  had  not  the  remotest  interest  in  the  event  of  the  suit. 

2.  In  cases  somewhat  analagous,  it  has  been  determined  that 
the  maker  of  a  note,  who  has  been  released  by  the  defendant, 
the  payee  and  first  endorser^  is  an  admissible  witness  to  prove 
the  note  usurious  in  its  inception;  Stump  vs.  Napier,  2  Yerg. 
Rep.  35;  and  that  one  joint  maker  of  a  note,  who  has  confessed 
a  judgment  and  been  released  by  the  other  maker,  is  a  com- 
petent witness  to  prove  an  usurious  consideration.  Ti^fard  vs. 
Hayesj  2  Yer.  Rep.  89.  The  release  in  these  caaes  did  not  more 
effectually  restore  the  competency  of  the  witnesses,  than  does 
a  decree  and  certificate  in  bankruptcy. 

3.  But  it  has  been  well  settled,  that  where  the  liability  or 
interest,  which  would  have  rendered  the  witness  incompetent, 
has  been  discharged  by  the  operation  of  law,  as  for  example, 
by  the  bankrupt  law  or  insolvent  law,  or  by  the  statute  of  lim- 
itations, his  competency  is  restored.  Green,  on  Ev.477;  6  Cow. 
R.  484;  2  Sergt.  &;  R.  Rep.  119;  4  Day's  Rep.  121;  3  H.  &  L 
249;  2  Hay.  Rep.  290;  9  Eng.  Com.  L.  R.  177;  22  do.  321, 819, 
290. 

Gbbbn,  J.  delivered  the  opinion  of  the  court. 

The  only  quesUon  in  this  case,  is,  whether  a  par^  to  a  note 
may  be  a  witness  to  prove  the  contract  to  have  been  usurious, 
after  he  has  been  discharged  tn  bankruptcy. 
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The  authorities  cited  for  the  defendants  in  error,  establish 
beyond  doubt,  that  such  party  is  a  coqapetent  witness;  and  if 
there  had  been  no  authority,  this  court  would  have  had  no  doubt 
as  to  the  correctness  of  the  judgment  of  the  Circuit  Court. 

"The  rules  and  principles  of  evidence  are  founded  in  a  pecu- 
liar degree  upon  practical  good  sense.'*  Carroll  vs.  State^  3 
Hump.  R.  321. 

These  witnesses  could  not  possibly  have  any  interest  in  the 
event  of  the  suit,  as  it  regarded  the  other  parties,  after  they  had 
pleaded  their  bankruptcy,  and  had  a  verdict  in  their  favor. 

And  the  technical  objection  to  their  competency,  on  the  ground 
that  they  were  parties  to  the  action,  did  not  apply,  because  af- 
ter the  verdict  and  judgment  in  their  favor,  they  ceased  to  be 
parties. 

Affirm  the  judgment. 


Woodson  w.  Moody. 

1.  Where  an  action  of  a«siiiDp«it  it  brought  opon  an  instratneot  which  itielf  contains 
a  promise  or  undertaking  to  paj,  it  it  not  neceitaiy  fohnallj  to  set  ibrth  another 
prpmiae  resulting  from  the  legal  liabititj. 

3.  A  gnarantor  is  not  discharged  hy  the  want  of  notice  within  a  reasonable  time  alone. 
Before  he  is  discharged,  it  must  also  appear  that  the  guarantor  saffered  loss  or  dam- 
age bj  the  iailore  to  receire  notice;  in  that  event  he  is  discharged  to  this  extent  of 
the  loss  or  damage,  and  no  further. 

Woodson  sold  a  tract  of  land  to  James  G.  Moody,  and 
Moody  delivered  to  him,  in  part  paymentof  the  consideration, 
several  claims;  and  amongst  others,  a  note  for  $144  16,  execut- 
ed by  John  W.  Oliver,  on  the  2d  day  of  February,  1842,  and 
payable  to  R.  H<  Moody,  and  by  him  endorsed  and  delivered 
to  James  6.  Moody.  This  note  was  dischargeable  in  notes  of 
any  of  the  banks  of  Tennessee.  J.  G.  Mpody,  at  thie  time  of 
the  delivery  of  the  note  aforesaid,  executed  and  delivered  to 
Woodson  an  instrument  of  writing,  in  which  he  used  the  fol- 
lowing language:  "I  do  hereby  guaranty  the  collection  of  all 
said  notes  to  said  Woodson,  in  case  they  cannot  be  collected 
from  the  makers  or  from  said  Moody.** 
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Woodson  sued  Oliver  on  the  note  and  R.  Moody. on  the  en- 
dorsement, and  obtained  judgment  against  Oliver,  and  the  en- 
dorser was  discharged.  Oliver  was  solvent  at  the  time  of  the 
execution  of  the  guaranty,  but  not  when  the  execution  issued. 
The  money  was  not  made. 

Having  failed  to  collect  the  money  from  Moody  or  Oliver, 
Woodson  instituted  this  action  on  the  case  in  the  Circuit  Court 
of  Montgomery  county,  against  James  G.  Moody,  and  his  de- 
claration set;  out  the  guaranty  and  a  breach  thereof,  and  the 
case  was  submitted  to  a  jury,  Judge  Martin  presiding,  at  the 
July  term,  1843.  The  judgment,^.ya.  return,  were  introduced 
and  much  proof  in  regard  to  the  solvency  of  the  maker  of  the 
note,  which  it  is  not  necessary  here  to  exhibit.  It  did  not  ap- 
pear, that  notice  had  been  given  to  the  guarantor  of  the  failure 
to  collect  the  money. 

The  jury,  under  the  charge  of  the  presiding  Judge,  rendered 
a  verdict  in  favor  of  the  plaintiff.  The  defendant  moved  the 
court  to  set  aside  this  verdict.  The  motion  was  overruled.  A 
motion  was  then  made  in  arrest  of  judgment.  This  motion 
prevailed,  and  the  plaintiff  appealed. 

Johnsotif  for  the  plaintiff. 

Garland,  for  the  defendant.  The  questions  presented  by 
this  record  are, 

1st.  Did  the  Circuit  Judge  err  in  arresting  the  judgment? 

The  declaration  sets  out  the  guaranty  upon  which  the  action 
is  brought,  and  charges  the  breach  without  SLyerring  any  promise. 
It  is  a  declaration  in  Etssumpsit.  It  is  stated  in  1  Chitty's  Plead. 
265,  that  a  declaration  in  assumpsit  on  a  bill  of  exchange  need 
not  expressly  aver  a  promise,  because  the  promise  is  presumed 
in  such  a  case:  and  the  doctrine  to  be  gathered  from  Mr.  Chitty 
is,  that  when  the  undertaking  depends  upon  a  contingency,  so 
that  the  promise  to  pay  does  not  directly  and  legally  flow  from 
the  written  contract  declared  upon,  a  promise  must  be  averred 
in  the  declaration.  And  although  this  doctrine  would  amply 
sustain  the  judgment  of  the  court  below,  yet  the  American 
authorities  go  farther,  and  leave  no  doubt  that  the  judgment 
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should  have  been  arrested,  as  will  be  seen  by  reference  to  8 
Call.  39;  1  CalL  83;  3  Munfeid,  566;  6  Munford,  50Q;  10  Wen- 
dell, 488;  Gould  on  Pleading,  942,  44. 

This  is  not  a  case  in  which  a  good  title  is  defectively  set  out, 
and  so  cured  by  verdict.  3  Mars.  169;  1  New  Hamp.  246. 

2d.  Was  notice  to  the  defendant  of  the  failure  of  plaintiff  to 
collect  the  note  of  Oliver  Moody  necessary? 

What  is  the  reasonable  meaning  of  this  guaranty?  It  cannot 
be  doubted,  that  the  defendant  meant  <'to  bind  himself  to  pay 
the  money  called  for  in  the  note,  provided  the  plaintiff  could 
not,  by  due  diligence,  enforce  the  collection  of  the  note  from 
either  the  maker  or  endorser."  Can  it  be  doubted,  that  this, 
by  its  express  terms,  is  a  conditional  undertaking  on  the  part  of 
the  defendant,  he  agreeing  to  pay  after  a  failure  by  plaintiff  to 
collect  from  the  parties  to  the  note?  Here  was  something  to 
be  done  before  his  liability  began,  and  that  not  to  be  done  by 
IdmMdfi  or  yet  by  a  stranger y  but  by  the  plaintiff  in  this  action. 
This  was  to  take  legal  steps  to  enforce  the  payment  of  the  note; 
aU  control  of  the  note,  and  consequently  all  legal  knowledge  of 
the  feels  connected  with  its  collection,  having  been  parted  with 
by  the  defendant  If  this  act  had  to  be  performed  by  the  de- 
fendant, he  was  bound  to  know  its  result;  if  by  a  stranger,  he 
bad  as  good  right  and  as  perfect  means  to  know  it  as  the  plain- 
tiff; and  in  either  case,  defendant  would  not  be  entitled  to  notice: 
but  in  the  case  at  bar,  the  defendant's  liability  did  not  com- 
mence until  certain  acts  had  been  performed  by  the  plaintiffs, 
which  acts  were  beyond  his  control  and  knowledge;  suid  ac- 
cording to  every  principle  of  common  justice,  he  was  entitled 
to  prove  when  his  liability  did  commence,  either .  by  notice  in 
the  usual  way,  or  in  the  nature  of  a  special  request. 

The  ground  upon  which  an  endorser  is  entitled  to  notice  is, 
that  his  undertaking  is  a  conditional  one.  He  does  not  express- 
ly contract  for  notice,  but  the  law  makes  that  a  part  of  his  con- 
tract; and  I  hold  it  to  be  incontrovertibly  true,  that  when  this 
contract  is  esta,blished  to  be  a  conditional  one,  notice  becomes 
a  necessary  part  of  it. 

The  cases  in  3  Yerger,  330, 487,  4  Yer.  and  S  Hum.  all  de- 
cide, that  the  guarantors  of  a  bill  or  note  in  the  cases  then  before 
39 
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the  court  were  iM>t  entitled  to  notice,  expressly  upon  the  ground 
that  the  undertakings  were  positire  and  unconditionaL  All 
these  cases  are  founded  upon  &  case  in  20  Johns.  Rep.  366^ 
which  is  also  decided  upon  the  ground  that  the  undertaking 
was  absolut4^  none  of  them  coofltot  with  the  doctrine  here  con- 
tended fori  but  by  implication  recognise  it.  I  know  no  case 
in  which  the  question  has  been  raised  upon  a  guaranty  corres- 
ponding so  ^cactly  in  terms  and  in  meaning  ^th  the  one  now 
under  discussion)  as  the  case  ofChice  vs.  Rieksf  8  Devereaux's 
Rep.  6^  where  it  is  decided  that  ^'notice  in  a  reasonable  time 
and  before  suit,  is  indispensably  necessary. 

The  doctrine  of  notice  to  guarantors  is  recognised  in  many 
cases  not  distinguishable  in  principle  fiom  the  present.  7  Pe« 
ters's  Rep,  113;  Chitty  on  BiUs,  8th  Am.  from  8th  Lend.  ed. 
381-4;  7  0i«nch,69. 

The  proposition  is  universally  admitted,  that  if  the  maker  of 
a  note  is  good  when  the  note  iaUs  due  and  afterwards  becomes 
insolvent,  a  presumption  of  damage  to  the  guarantor  will  arise, 
$Ad  must  be  rebutted  by  ^oof.  Mr.  Justice  &Mj  discusses 
dds  doctrine  with  great  shiUvf  in  his  work  on  BiUs,  306-473 
and  note.  In  die  case  at  bar  it  is  amply  proved  that  Oliver  waa 
perfectly  good  when  the  note  fell  due,  ei^t  days  after  the  guar- 
atiQr  waa  made. 

RttBSft,  J.  deUverod  the  opinion  of  the  court 

This  is  an  aictioa  of  assumpsit  brought  by  the  plaintiff  against 
the  defendant  upon  a  guaranty.  In  the  declaratioo  it  oi  set 
fetdi)  Uiat  in  oonaideradon  the  said  James  O.  Woodson  bad 
sold  a  tract  of  land  tbeiein  mentioned  to  the  defendant,  he  made 
and  executed  his  instrument  of  writing,  &c.  in  which  he  "gtiar- 
ameedr  the  **€alUction''  of  a  note  executed  by  John  W.  Oliver 
for  $164  10,  due  1842,  which  was  transferied  to  the  plaintiff 
by  R.  W.Moody,  in  case  ttriiould  not  be  collected  fiom  the 
maker  John  W.  01iver,or  die  said  R.  W.  Moody;  and  die  de- 
claration averred  that  the  "amount  due  upon  said  note  could  not 
be  collected  from  the  maker  or  die  endorser,  and  diat  the 
aMmnt  had  neter  been  paid  by  the  maker  or  endorser;  never* 
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tbdessy  the  defendant^  not  r^gardiog  his  taid  promise,  and  im* 
deitakingf  &a  baa  not  paid,  &c«  although  often  requoBted,''  ko* 

The  defendant  pleaded  the  general  issue,  upon  which  a  tnal 
was  had,  and  the  juiy  found  a  verdict  for  the  plaintiff*  The 
defendant  moved  in  arrest  of  jadgKent,  and  the  Circuit  Court 
arrested  the  judgment. 

This  action  of  the  Circuit  Court  was  based  upon  the  ground^ 
as  we  understand,  that  the  declaration,  after  stating  the  non^ 
collection  of  the  note  from  the  maker  and  endorser,  and  the  non- 
payment by  them,  should  have  alleged  a  piomise,  on  the  part 
of  the  defendant,  to  pay,  and  that  the  omission  of  such  an  aUe« 
gation  is  fatal  even  after  vetdict*  Of  the  instrument  of guaranly 
we  can  know  nothing  in  this  aspect  of  the  question,  except  as 
it  is  set  forth  in  the  declaration.  The  defendant,  according  to 
&Bttguaranteei  the  caUecHott  of  the  note  in  case  it  is  not  coUecU 
ed  fiom  the  maker  or  endorser^  that  is,  he  promises  and  Iwds 
himadif  to  pay  the  amount  of  the  note  if  it  cannot  Wcollected 
from  the  maker  and  endorser;  and  the  plaintiff  avers  it  could 
not  be  collected,  was  not  paid,  ami  that  the  defendant  had 
broken  the  promise  contained  in  the  guaranQr* 

Do  these  circumstances  and  fects  constitute  only  a  defeetrre 
title;  or  do  they  constitute  a  title  which  at  the  worst  can  be  said 
to  be  only  defectivd.y  stated?  if  the  latter  were  the  case,  then 
the  plea  and  the  verdict  would  cure  such  defective  statement 
But  we  do  not  suppose  that  the  statement  of  tide  to  recover  is 
even  defectively  set  forth*  For,  where  an  action  of  assumpsit 
is  brought  upon  an  instrument  which  itself  contains  a  promise 
or  nndeitakkig  to  pay,  or  some  exfMression  equivalent  to  a  pro- 
mise to  pay,  it  is  not  necessary  formally  to  set  forth  another\ 
promise  resulting  from  legal  liability.  See  Chitty,  7th  Am.  ed»  I 
862, 490,  n.  q.  s;  4  T.  R.  149;  Salk.  128;  Btra.  214.  j 

We  see  no  just  ground,  therefore,  for  arresting  the  judgment,  i 

2.  The  next  question  arises  upon  a  bill  of  exceptions  taken 
in  tiie  case,  and  is,  whether  a  new  trial  should  be  granted  to 
the  defendant  for  any  thing  erroneous  in  the  chaige  of  the  court 
The  court  charged  the  jury,  that  to  entitle  the  plaintiff  to  reco'V*' 
er,  he  must  show,that  after  the  use  of  reasonable  diligence  on 
his  part  die  amount  of  the  note  oo  J.  W.  Oliver  could  not  be 
collected. 
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The  plaintiff  was  not  bound  to  use  the  greatest  possible  dili- 
gence,  but  such  as  a  prudent  and  vigilant  man  would  bestow 
on  his  affairs.  That  the  note  not  being  negotiable,  the  endors- 
er was  not  liable  at  all;  and  that,  as  to  notice,  the  defendant  was 
not  entitled  thereto,  unless il  appeared  that  he  was  prejudiced 
for  the  want  of  it  But  if  the  maker  of  the  note  guaranteed  was 
solvent  when  the  note  fell  due,  the  law  would  infer  that  the  de- 
fendant was  prejudiced;  that  such  inference  must  be  rebutted 
by  proof  showing  that  the  defendant  suffered  no  injury  by  not 
being  notified;  in  which  event,  no  notice  was  necessary.  That 
the  point  of  time  at  which  defendant  was  entitled  to  notice,  if 
Oliver  was  solvent  when  the  note  fell  due,  was  within  a  reason- 
able time  after  the  fidlure  of  the  endorser  to  collect  the  note 
from  Oliver  and  Moody  was  known,  and  not  at  the  time  the 
note  fell  due.*'  In  this  charge,  we  think  there  is  no  error,  of 
which  the  defendant  can  complain.  In  the  case  of  WUdt  vs. 
Savage^  1  William  W.  Story's  Rep.  Justice  Story,  in  one  of 
those  elaborate  judgments  which  reviews  all  the  cases  and  ex- 
hausts the  subject,  sums  up  the  matter  involved  in  the  above 
charge  thus:  "I  take  the  doctrine  to  be  well  settled,  that  upon  a 
guaranty  to  discharge  ihe  guarantor,  there  must  not  only  be  a 
want  of  notice  within  a  reasonable  time,  but  there  must  siso  be 
some  loss  or  damage  sustained  by  the  guarantor,  and  that  if 
there  be  a  loss  or  damage,  that  the  guaranty  is  not  totally  dis- 
charged, but  only  jjto  tanto  to  the  amount  of  the  loss  or  damage. 
The  case  is  constantly  distinguished  in  the  authorities  from  that 
of  an  endorser  to  negotiable  paper.  The  latter  is  entitled  to 
strict  notice.  The  guarantor  is  entitled  only  to  notice  where 
/he  is  or  may  be  prejudiced  by  the  want  of  it.  if  the  debtor  is 
I  solvent  when  the  money  becomes  due,  and  no  notice  is  given 
I  to  the  guarantor,  and  the  debtor  afterwards,  and  before  notice, 
I  becomes  insolvent,  the  guaranty  is  discharged."  The  last  ex- 
pression in  the  above  extract  has  relation  to  a  case  where  the 
payment  of  the  note,  when  it  becomes  due,  is  guaranteed;  and 
does  not  apply  to  a  case  like  that  befetre  us,  where  the  guaran- 
tor does  not  become  liable  to  pay  at  the  time  the  note  falls  due 
in  default  of  payment  by  the  maker,  but  only  becomes  liable 
after  a  failure  to  collect  by  suit;  then,  if  the  maker  be  solvent 
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when  the  note  falls  due,  the  guarantor  is  entitled  to  notice  with- 
in a  reasonable  time  after  the  failure  to  collect  by  the  use  of  due 
diligence  has  been  ascertainedt  and  that  was  the  charge  of  the 
Circuit  Court.  In  this  part  of  it,  therefore,  or  in  any  other,  we 
see  no  just  ground  for  reversaL     * 

The  judgment  of  the  Circuit  Courts  therefore,  in  arrest,  will 
be  overruled;  a  new  trial  will  be  refused,  and  judgment  be  giv- 
en upon  the  verdict. 


DoTLB  €i  dU.  vs.  Glenn* 

1«  Th«  iwnance  of  an  alias  jl.>Si.,  collection  of  a  portion  of  the  money  thereupon,  and 
receipt  of  it  by  the  plaintiff,  is  no  waiver  of  a  previous  default  of  a  sheriff  on  the  non- 
return of  the  orig;inal  Jl.  /«• 

2.  An  oilficcr  in  default  who  has  paid  off  the  Jt,  /a.  hv  oo  equity  against  the  defendant 
in  theJLf;  The  payment  of  the  Ji,Jh,  is  the  penalty  the  law  inflicts  upon  him  for 
bis  neglect  of  doty. 

This  bill  was  filed  in  the  Chancery  Court  at  McMinnville, 
and  tvas  tried  by  Chancellor  Williams,  at  the  July  term,  1843, 
on  bill,  answer,  replication  and  proof.  He  dismissed  the  bill, 
and  complainant  appealed. 

Tumeiff  for  complainants. 

Can^pbeUj  for  defendant. 

Grben,  J.  delivered  the  opinion  of  the  court. 

The  complainant,  as  coroner  of  White  county,  received  into 
his  hands  an  execution  against  J.  T.  Bradley,  sheriff  of  said 
coun^,  and  his  sureties,  in  favor  of  the  def^odant  Glenn* 
Doyle,  the  coroner,  failed  to  return  the  execution  according  to 
law;  an  alias  execution  was  sued  out  and  put  in  the  hands  of 
Little,  the  successor  of  Doyle  as  coroner,  who  made  part  of  the 
money  and  paid  it  over  to  Glenn. 

A  judgment  was  then  taken,  by  motion,  againt  Doyle  and  his 
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sureties,  by  Glenn,  for  the  balance  due  on  his  execution  to- 
gether with  damages  and  costs.  This  bill  is  filed  to  enjoin  said 
judgment,  and  alleges  that  the  execution  was  held  up  by  the 
direction  of  the  attorney  of  Glenn,  in  pursuance  of  an  arrange* 
ment  between  himself  and*Bradley. 

The  bill  also  alleges,  that  Little,  the  corooerf  in  whose 
hands  the  alias  execution  was  placed,  levied  on  the  property  of 
Bradley  and  his  sureties,  sufficient  to  satisfy  the  same,  and  in* 
sists  that  said  levy  ought  to  be  regarded  as  a  satisfaction  of  de- 
fendant's execution,  and  ought  to  release  complainant  Doyle 
and  his  sureties  from  liability. 

The  answer  of  Doyle  denies  that  his  attorney  authorized  the 
complainant  to  hold  up  the  execution;  And  denies  that  the  mo- 
ney could  have  been  made  by  virtue  of  the  alias  execution;  that 
the  defendants  in  that  execution  enjoined  the  sale  of  the  prop- 
erty levied  on,  &c* 

There  is  no  proof  that  Glenn's  attorney  authorized  the  coro- 
ner to  hold  up  the  execution  as  charged  in  the  bill.  It  appears 
from  an  endorsement  of  Littie,  the  coroner,  in  whose  hands 
the  alias^.ySi.  was  placed,  that  he  levied  upon  a  wagon  and  six 
horses,  as  the  properQr  of  England,  one  of  tixe  defendants,  worth 
650  dollars.  It  does  not  appear  what  disposition  was  made  of 
said  property,  but  it  is  shown  that  England  paid  $170.  This 
sum  was  credited  when  the  judgment  in  this  case  was  taken. 
We  are  of  opinion  that  the  complainant  is  entided  to  no  relief  in 
this  court  If  the  issuance  of  an  alias^.ya.  after  he  had  been 
guilty  of  the  default  in  the  non-return  of  Glenn's  first  execution 
would  operate  as  a  waiver  of  the  right  of  Glenn  to  have  a  judg- 
ment against  Doyle  for  such  defiiult,  the  complainant  should 
have  availed  himself  of  that  defence  on  the  trial  at  law;  and 
not  having  done  so,  he  cannot  set  it  up  here. 

But  it  has  been  decided  by  this  court,  in  several  cases,  that 
the  issuance  of  another  execution  is  not  a  waiver  of  the  right 
of  motion  against  a  defaulting  office^  and  more  especially  is 
this  the  case  where  such  execution  is  issued  at  the  instance  and 
fi>r  the  benefit  of  such  defaulter. 

But  the  complainants'  counsel  insist,  that  Doyle  has  a  right 
td  1)6  substituted  to  all  the  right  of  Glenn,  against  Bradley  and 
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his  sureties*  This  cannot  be;  He  has  no  eqwUifi  by  reason  of  the 
judgment  against  him  fin:  failing  to  do  his  duty  as  an  officer. 
The  law  makes  him  liable  for  the  amount  of  the  execution  as  a 
penalty  for  his  default;  and  certainly  he  can  base  no  equity  upon 
a  wrong  for  which  the  law  inflicts  a  penalty  upon  him.  Upon 
the  whole,  we  think  the  complainant  has  shown  no  ground  of 
defence  against  this  judgment;  and  if  the  matters  set  up  in  his 
bill  could  have  availed  to  resist  Glenn's  claim,  they  were  all 
proper  defences  in  the  trial  at  law,  and  cannot  now  be  insisted 
on. 
Affirm  the  judgment 


Bank  of  Ai.ababia  w.  Fitzpatbick. 

1.  The  execotion  of  a  bond  as  required  by  itatute  it  a  necestary  prereqolaite  to  the  is- 
saance  of  aa  attachment  bill;  and  where  the  bond  is  not  each  as  it  jreqniied  by  the 
statate.  it  is  the  same  thing  as  thongh  there  was  no  bond ;  and  in  either  case,  a  motion 
to  dismiss  is  the  proper  remedy. 

%  The  qnestion  of  the  right  of  complainant  to  amend  an  attachment  bond,  cannot  be 
made  in  the  Sopreme  Court,  unless  a  motion  to  amend  was  made  in  the  Chancery 
Conrt. 

Nichohon  and  Eoustofk^  for  Bank  of  Alabama. 

Wright  and  Etvingj  for  Fitzpatrick. 

OsBBK,  J.  delivered  the  opinion  of  the  court 

This  is  an  attachment  bill  filed  in  the  Chancery  Court  at  Co- 
lumbia* The  bond  executed  by  the  complainant  contains  no 
clause  of  indemnity  for  wrongfully  suing  out  the  attachment* 
The  defendant  executed  a  replevin  botid,  regained  possession 
of  bis  property,  and  moved  to  dismiss  the  bill;  and  the  bill  was 
dismissed  by  the  Chancellor,  and  the  complainant  appealed  to 
this  court. 

It  is  now  insisted,  that  the  Chancellor  erred  in  dismissing  the 
billy  because  advantage  could  only  be  taken  of  the  defect  in  the 
bond  by  plea  in  abatement* 
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We  think  the  motion  to  dismiss  was  regular.  The  execution 
of  a  bond,  as  required  by  the  statute,  was  a  necessary  preiequi^ 
site  to  die  issuance  of  the  attachment.  1  Dev.  400. .  It  is  ad- 
mitted, that  the  bond  in  this  case  is  not  such  as  the  statute  re- 
quires. It  is,  then,  the  same  thing  as  though  there  was  no  bond. 
In  such  a  case,  a  motion  to  dismiss  is  the  proper  remedy*  4  Yer. 
Rep.  81;  6  Yer.  Rep.  474.    . 

But  it  is  insisted,  that  this  defect  of  the  bond  was  not  of  such 
character  as  to  make  the  whole  proceedings  void,  but  that  they 
were  voidable  only,  and  therefore  subject  to  amendment. 

It  is  not  necessary  to  discuss  this  question,  inasmuch  as  there 
was  no  motion  to  amend  made  in  the  court  below;  and  certain- 
ly the  court  did  not  err,  in  failing  to  make  an  order  that  the 
party  did  not  ask  for;  and  as  we  act  upon  the  record  and  can 
reverse  for  error  apparent  upon  that  only,  there  is  no  ground 
for  this  argument,  however  we  might  think  the  question  should 
be  decided,  if  properly  made. 

Let  the  decree  be  affirmed. 


York  vs.  Bright. 

The  statote  of  Hmitalions  nms  in  favor  of  pomettion  of  Iftod,  and  a  title  therefor,  ob- 
tained by  fraud. 

In  1820,  two  hundred  and  twelve  acres  of  land,  lying  in  Van 
Buren  county,  was  sold  by  Martin  Johnson  to  Uriah  York, 
which  included  the  land  in  controversy.  He  gave  York  a  bond 
for  title.  Bright,  the  defendant  in  this  case,  liien  had  posses- 
sion of  the  land  as  tenant  of  Johnson,  and  continued  his  pos- 
session under  York.  In  1823,  York  sold  a  part  of  the  212 
acres,  by  verbal  sale,  to  Bright,  and  in  the  same  year  Bright 
got  a  deed  from  Johnson  forja.  tract  of  2^  acres  of  land,  a  part 
of  the  212  acres.  The  six  square  poles  in  controversy  is  a  part 
of  the  land  conveyed  by  Johnson  to  Bright.  The  bill  charges, 
that  when  U.  York  sold  the  2}  acres  he  reserved  the  six  square 
poles,  on  which  was  a  spring,  and  that  Bright  by  a  fraudulent 
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misrepresentation  of  the  contract  with  U.  York,  obtained  from 
Johnson  a  deed  for  the  whole  2^  acres.  Bright  remained  in 
possession  some  twenty  years.  His  deed  had  not  been  regis- 
tered during  this  time.  U.  York  sold  the  land  to  his  son  6. 
W.  York»  the  present  complainant,  who  obtained  possession  of 
the  land.  Bright  instituted  an  action  Qf  ejectn^ent  against  6. 
W.  York  in  the  Circuit  Court  of  Van  Buren  county,  to  enjoin 
which,  and  set  up  his  equitable  title,  the  complainant,  G.  W.  York, 
filed  this  bill.  Bright  in  his  answer  denied  that  he  obtained  the 
deed  from  Johnson  by  fraud;  alleged  he  had  purchased  the 
whole  2i  acres,  and  relied  upon  the  statute  of  limitations.  U. 
York  proved  he  sold  him  part  only  of  the  2  J  acres,  and  reserv- 
ed the  six  square  poles  in  controversy.  It-  was  heard  before 
Chancellor  Ridley,  on  bill,  answer,  replication  and  proof.  The 
Chancellor  dismissed  the  bill,  and  complainant  appealed. 

Campbellr  for  complainant. 

Taidf  for  defendant* 

GafiBN,  J.  delivered  the  opinion  of  the  court. 

This  bill  charges,  that  the  complainant  is  the  equitable  own- 
er of  the  six  square  poles  of  land  in  controversy,  and  that  the 
defendant  fraudulently  procured  a  deed  to  be  made  to  himself 
by  Martin  Johnson,  in  whom  the  legal  tide  was  vested^  and 
prays  a  devestiture,  &c.  The  defendant  pleads  the  statute  of 
limitations. 

The  proof  shows,  that  the  defendant  has  been  in  possession 
of  the  land  twenty  years,  claiming  it,  as  his  own,  by  virtue  of 
an  unregistered  deed  from  Johnson. 

The  statute  of  limitations  is  clearly  a  bar  to  this  suit.  The 
fact,  that  the  defendant  procured  a  deed  by  fraud,  if  it  were  so, 
and  fraudulently  obtained  possession,  would  make  no  differ- 
ence. The  statute  makes  no  exception  for  firaud,  and  will  run 
in  favor  of  a  possession  and  title  obtained  by  fraud.  Affirm 
the  decree. 
40 
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The  plaintiff  declared  opon  a  ConiUble*!  bond,  and  made  profert  of  the  orig^inal.  On 
Oyer  craved »  he  prodvced  a  copy,  ahd  the  defendant  demnrred  for  a  variance:  Held, 
that  ihedeamrrer  #as  tattainable.  The  fret*  that  during  the  ai^iMnt  of  the  de- 
marrer  the  original  was  brought  into  court,  would  make  no  difference. 

Thb  action  of  covenant  was  institoted  in  the  Circuit  Court 
c^  Wayne  county,  and  judgment  was  rendered  (Totten,  Judge, 
presiding,)  on  demuner  in  favor  <^  the  defendant,  fiom  which 
the  plaintiff  appealed. 

Ro9ei  for  the  plaintifE 

Ooode  and  Jcne$f  &r  the  defendant 

Rbsss,  J.  deliveied  the  opinion  of  the  court. 

This  is  an  action  of  covenant  upon  a  Constable's  bond.  The 
defendant  craved  Oyer  of  the  bond  and  condition  and  set  them 
out;  from  which  it  appears,  that  the  suit  was  brought  upon  a 
copy  of  the  official  bond,  although  the  declaration  and  profert 
describe  it  as  the  original  bond.  For  this  reason  the  dekndr 
ant  demurred^  and  the  court  sustained  the  demurrer. 

This  was  proper.  A  bill  of  e&ceptions  shows,  that  during 
the  argument  of  the  demurrer,  the  original  bond  was  brought 
into  court.    That  ciroumstance  would  make  no  diflferenoe. 

There  was  no  motion  made  by  the  plaintiff  to  amend  the 
pleadings. 

The  judgment  of  the  Circuit  Court  must  be  affirmed. 
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The  legislatore  bave  the  power  to  kaiborixe  companies,  chartered  to  construct  Torn- 
pikesv  to  oonatroct  thfanon  existing  public  roads,  aad  the  eoDstmctUg  of  svch  Tani« 
pikat  aboljabasthe  old  roads  on  which  thej  are  located,  or  which  ma  parallel  witii 
and  adjoining  them. 

In  1836,  the  legislature  chartered  the  NashyiHe  and  Nbleoft* 
viUe  Turnpike  Company  to  construct  a  Turnpike  Road  from 
Nashvillie  to  Nolensville,  in  Davidson  county.  This  road  was 
constructed;  and  from  the  town  of  Nashville,  two  miles,  it  oc- 
cupied the  bed  of  an  old  road,  called  the  Nolensville  road,  ex- 
cept in  a  few  places  where  the  Nolensville  road  was  crooked. 
At  the  distance  of  two  miles  from  town,  the  Company  bought 
two  acres  of  ground,  and  erected  a  toll  gate  thereupon,  as  they 
were  authorised  to  do  by  the  terms  of  the  charter.  Near  about 
this  point  another  road,  called  the  Mill  creek  road,  came  into 
the  Nolensville  road.  Some  of  the  witnesses  swore  this  road 
came  into  the  Turnpike  between  the  gate  and  the  town  of 
Nashville,  and  others,  that  it  joined  the  road  before  the  gate  was 
readied  in  coming  towards  the  town,  and  so  was  the  weight,  of 
the  testimony.  The  Turnpike  road  was  constructed  sixty  feet 
wide  by  the  terms  of  the  charter,  and  the  Nolensville  road  was 
about  SO  or  90  feet  wide  in  the  vicinity  of  the  gate.  The  gate 
house  was  erected  on  a  part  of  the  bed  of  the  old  road,  and  the 
Turapthe  on  the  balance  of  it. 

The  Company  had  applied  to  die  County  Court  of  Davids- 
son  county  in  1841,  and  got  an  order  to  have  the  road  discon- 
tinued; so  that  those  traveling  the  Mill  creek  road  were  now 
compelled  to  pass  through  the  gate.  To  avoid  diis,  Baker, 
Nance  and  other  citizens  of  Davidson  county  petitioned  the 
County  Court  to  annul  the  order,  rescinding  the  Nolensville 
road.  The  County  Court  appointed  a  jury  of  view,  who  re- 
ported in  favor  of  the  prayer  of  the  petition.  The  Company 
appeared  by  their  Attorney  and  resisted  the  application.  The 
County  Court,  however,  rescinded  the  older,  and  directed  the 
road  to  be  re-opened.  The  Company  appealed  to  the  Cinniit 
Court* 

The  case  was  tried  before  Judge  Maney,  at  the  Jaauaiy 
term,  1848.    He  was  of  the  opiiuon,  that  the  order  estaUisb* 
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ing  the  Nolensville  road  was  void;  that  the  Turnpike  road,  so 
far  as  it  occupied  the  bed  of  the  old  road,  extinguished  the  right 
of  the  public  to  travel  thereupon,  or  upon  the  old  road,  but 
that  there  was  a  space  of  some  twenty  or  thirty  feet  of  the  old 
road  which  was  not  occupied  by  the  Turnpike,  which  as  a  pub- 
lic easement  was  not  extinguished  by  actual  occupation,  and 
that  the  petitioners  had  a  right  to  travel  along  so  much  of  said 
road  without  molestation,  and  decreed  accordingly. 

£•  Eiving  and  J*  CampbeU^  for  plaintifl^  in  error.  See  2 
Caines  Rep.  177;  1  John.  Ch.  611;  6  John.Ch.  101;  4  John. 
Ch.  160. 

MeigSi  for  defendants  in  error.  See  Wodwych  on  Ways, 
65  to  68. 

GsEfiN,  J.  delivered  the  opinion  of  the  court. 

The  Charter  of  the  Nolensville  Turnpike  Company  refers 
to  the  Franklin  Turnpike  Company,  and  grants  the  same  rights 
and  privileges,  as  are  therein  granted  t6  the  Franklin  Turnpike 
Company. 

The  Company  was  authorized  after  the  completion  of  five 
miles  of  the  road,  to  erect  a  toll-gate  and  receive  tolls;  but  no 
toll-gate  was  to  be  erected  in  a  less  distance  than  two  miles 
from  the  town  of  Nashville.  It  also  provided,  (acts  1839,  Pamph- 
let, page  166,)  that  ^'all  roads  except  on  the  ground  where  the 
Turnpike  may  pass,  now  in  use,  shall  be  continued  as  here- 
tofore, unless  the  County  Courts  in  the  county  through  which 
they  may  pass,  shall  order  them  or  either  of  them  to  be  discon- 
tinued." 

The  charter  directed  also,  that  the.  road  should  be  opened  at 
least  30  feet  wide,  with  sufficient  ditches  on  each  side.  The 
road  has  been  constructed  and  a  gate  is  erected  two  miles  from 
Nashville.  This  road,  for  the  distance  of  these  two  miles,  is 
upon  the  bed  of  an  old  road,  called  the  Nolensville  Road,  ex- 
cept a  few  segments  of  the  old  road,  which  are  departed  from 
by  the  new  road,  for  the  reasoni  that  it  does  not  conform  to  the 
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old  road.  There  is  a  neighborhood  road  called  "the  Mill  creek 
road,"  which  intersects  the  Turnpike  road  near  the  gate.  The 
Turnpike  Company  insist  that  this  road  is  merged  in  the  turn- 
pike south  of  their  gate,  and  that  the  gate  must  be  passed 
through  in  travelling  the  Mill  creek  road  to  Nashville.  The 
defendants  in  error,  insist  that  the  margins  of  the  two  roads 
only  adjoin  south  of  the  gate,  and  that  they  have  a  right  to  tra- 
vel on  that  part  of  the  old  road,  which  is  not  occupied  by 
the  turnpike,  parallel  with  the  turnpike,  so  as  to  avoid  going 
through  the  gate. 

From  the  evidence  it  appears  that  there  is  a  small  stream,  a 
few  feet  south  of  the  gate,  near  which  the  old  road  was  very 
wide;  made  so  by  travellers  turning  from  the  centre,  to  seek 
better  ground,  thereby  having  for  the  breadth  of  90  feet,  the 
appearance  of  travel,  and  giving  to  the  ground  the  character  of 
a  road.  The  turnpike  has  been  placed  upon  the  old  road;  but 
on  the  east  side,  it  does  not  occupy  at  the  gate,  all  the  ground 
constituting  the  old  road.  Some  20  or  30  feet  of  the  old  road 
remain,  east  of  the  ditch  of  the  turnpike. 

We  think  the  Turnpike  Company,  by  running  upon  the  bed 
of  the  old  road,  destroyed  and  abolished  that  road,  as  a  public 
easement.  The  charter  declares,  that  "all  roads  except  on  the 
ground  where  the  turnpike  may  pass,  now  in  use,  shall  be  con- 
tinued as  heretofore."  But  the  Turnpike  Company  in  esta- 
l^lishing  their  road,  on  "the  nearest  and  most  practicable  roiile," 
had  a  right  to  occupy  the  ground  on  which  an  old  road  had 
been  laid  out.  Of  course  the  old  road  would  cease  to  exist. 
For  although  the  margin  of  the  old  road  might  still  be  visible, 
along  the  track  of  the  turnpike  for  the  whole  distance,  for  the 
reason  that  it  may  have  been  twice  as  wide  as  the  turnpike,  yet 
its  existence  as  a  public  road  would  be  destroyed;  because  to 
continue  the  old  road,  parallel  with,  and  adjoining  the  margin 
of  the  turnpike,  would  be  inconsistent  with  the  franchise  grant- 
ed to  the  Turnpike  Company.  They  have  built  the  road  in 
fuLGlmentof  a  contract  with  the  State,  by  which  in  considera- 
tion of  their  labor  and  expense  in  the  construction  thereof,  for 
the  benefit  of  the  public,  they  are  authorized  to  erect  gates  and 
receive  toll.     If  the  margin  of  an  old  road  might  be  traveled,  so 
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as  to  avoid  the  turnpike  toll-gates,  this  right  would  be  utterly 
defeated.  Where  two  conflicting  rights  exist,  the  less  must 
give  way  to  the  greater.  The  traveling  public  have  no  vested 
right  in  the  easement  of  a  public  road.  They  may  be  granted 
or  abolished  by  the  State  at  pleasure;  and  when  a  turnpike  road 
is  constructed  along  the  bed  of  such  roadi  in  pursuance  of  a 
charter,  that  vests  in  the  Company  the  right  to  receive  toll,  the 
old  road  is  thereby  abolished.  The  vested  right  which  the 
Company  has  in  the  franchise,  is  superior  to  any  right  of  ease* 
ment  that  the  public  had  in  the  old  road. 

It  is  insisted,  however,  that  the  **Mill  Creek  Road"  is  not 
gierged  in  the  turnpike  south  of  the  gate,  and  that  as  part  of  the 
road  is  visible,  that  part  may  be  traveled  vrithout  going  through 
the  gate.  We  are  of  opinion  that  the  roads  came  together  be- 
fore the  gate  is  reached.  Many  of  the  witnesses  say,  that  the 
turnpike  was  built  on  the  centre  of  the  old  road*  BCr.  Bostick 
who  superintended  the  laying  out  and  construction  of  the  road, 
says,  that  at  the  gate,  the  turnpike  is  in  the  centre  of  the  old 
road.  Other  witnesses  think  the  roads  do  not  come  together 
until  after  the  gate  is  passed.  All  agree  that  a  part  of  the  old 
road  is  visible  east  of  the  turnpike;  but  many  witnesses  speak 
of  the  great  width  of  the  old  road;  so  that  if  the  turnpike  were 
on  the  centre  of  the  old  road,  part  of  it  would  still  be  visible. 

We  are  of  opinion,  that  the  turnpike  at  the  gate,  is,  in  the 
language  of  the  charter,  on  the  ground  occupied  by  the  old  road, 
and  consequendy  its  existence  as  a  public  road,  is  not  preserv- 
ed by  that  provision  of  the  charter,  but  that  it  is  abolished  by  the 
construction  of  the  turnpike. 

The  judgment  reversed,  and  the  application  refiised. 
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UzsBLL  «f.  Mack. 

HoQser  coilTejed  a  towa  lot  to  Plummer,  reserriog  in  the  deed  a  lien  for  the  purchase 
monej,  and  took  alio  Plammer't  oote  with  Usxell  at  sarety.  Pliimmer  told  the  lot 
to  Mackt  and  diad  imolveat.  Unall  paid  th«  ootet  on  which  he  was  safety:  Held, 
that  he  was  entitled  to  the  benefit  of  Honser's  lien  on  the  lot  for  his  indemnity. 

This  caea  was  heard  at  the  September  term,  1843,  of  the 
Chancery  Court  at  Columbia,  ChanceUor,  Bramlitt,  presiding, 
on  bill,  answer,  replication  and  proof.  He  was  of  the  opinion, 
that  complainant  had  no  equity,  and  dismissed  the  bill.  Com- 
plainant appealed.  The  fisicts  are  all  stated  in  the  opinion  of 
the  court. 

NiehoUont  for  complainant,  cited  6  Paige,  621;  McNairy  vs. 
Eastkmd,  10  Terg.  810;  3  Hump.  547;  1  John.  Ch.  Rep.  413, 
490;  Story's  Eq.  633;  4  John.  Ch.  Rep.  129,  545;  3  Paige, 
614;  11  Ves.  12;  6  Yes.  805;  7  Story  Eq.  sec.  499. 

&  D.  FrimoH,  for  defendant,  cited  11  Eng.  Ch.  Rep.  128; 
8  Bng.  Ch.  Rep*  388;  2  Hill  Ch.  Rep,  262;  Meigs*  Rep.  56;  2 
P.  Williams,  291;  2  Atk.  272;  5  Yerg.  205;  8  Dey.  380;  3 
Litt  404. 

Gbbbn,  J.  delivered  the  opinion  of  the  court. 

The  complainant  in  this  bill,  seeks  to  be  substituted  to  the 
rights  of  a  creditor,  whose  debt  he  has  paid  as  a  surety,  to  en- 
force the  creditor's  lien  for  the  purchase  money  of  the  estate. 
The  facts  are  shortly  these: 

James  R.  Plummer  purchased  of  Henry  D.  Houser,  two  kts 
in  Columbia  for  $1995,  to  be  paid  in  three  annual  instalments, 
of  $665  each.  To  secure  these  payments,  he  executed  his 
three  several  notes,  with  P.  Nelson  and  Elisha  Uzzell  as  his 
sureties.  A  deed  was  made  to  Plummer  by  Houser,  on  the 
face  of  which  it  is  stipulated,  that  Houser  retains  a  lien  upon 
the  lots  for  the  purchase  money. 

Sometime  afterwards,  Robert  Mack  purchased  the  lots  from 
Plummer,  at  the  price  of  $2800,  and  in  part  payment  thereof, 
he  took  up  the  two  last  notes  Plummer  had  given  to  Houser, 
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and  paid  in  cash  $300  on  the  first  note,  which  left  upwards  of 
$300  of  the  purcHase  money  unpaid  to  Houser. 

Subsequently  Plummer  has  become  insolvent,  and  Uzzell 
has  paid  to  Houser  the  balance  due  him  for  the  lots,  and  for 
the  payment  of  which,  he  was  bound  as  Plummer's  surety. 

When  Mack  purchased  the  lots,  he  knew  that  a  lien  was  re- 
tained by  Houser,  in  the  deed  to  Plummer,  and  he  also  knew 
that  the  purchase  money  had  not  all  been  fully  paid- 
There  is  no  question,  but  that,.as  a  general  principle,  sureties, 
who  pay  a  debt,  are  entitled  to  stand  in  the  place  of  a  creditor, 
as  to  all  securities  or  liens,  which  he  may  have  against  other  per- 
sons or  property  on  account  of  the  debt. 

The  only  question  here  is,  whether  there  was  any  thing  re- 
maining after  Houser's  debt  was  paid,  to  which  the  surely, 
paying  it,  could  be  substituted.  Where  a  surety  pays  a  bond, 
or  discharges  a  judgment,  he  extinguishes  the  only  security  the 
creditor  has,  and  that  being  extinguished,  there  is  nothing  to 
which  he  can  be  substituted.  But  if  the  creditor  has  a  security 
against  another  person,  for  the  aame  debt,  or  upon  other  prop- 
erty, these  being  distinct  from  the  obMgation  he  held  pn  the 
surety,  the  discharge  of  that  obligation  by  the  surety,  does  not 
extinguish  such  other  security  or  lien;  as  against  such  security  or 
lien  the  debt  still  remains.  The  surety  who  paid  the  creditor, 
entitled  to  stand  in  his  place,  and  to  be  substituted  to  all  his 
rights. 

In  the  case  before  the  court,  Houser  had  two  securities  for  his 
money;  the  bond  of  Plummer,  Nelson  and  Uzzell,  and  the  lien 
reserved  in  the  deed. 

When  Uzzell,  as  Plummer's  surety,  paid  the  bond,  that  was 
extinguished,  but  the  lien  on  the  land,  is  a  distinct  thing,  consti- 
tuting a  different  security,  which  the  payment  of  the  bond  by  Uz- 
zell does,  not  affect.  Uzzell  stands  in  the  shoes  of  Houser,  and 
the  purchase  money  being  unpaid,  the  lien  on  the  land  conti- 
nues by  the  very  terms  of  the  deed. 

We  think  this  a  clear  case  for  substitution,  and  reverse  the 
decree,  and  order  that  a  decree  be  entered  for  the  complainant. 
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KiNCANNON   VS.   KU>D. 

Kinrannon  ft  Co.  issued  chaog^  tickets  in  these  words,  "Ondemandi  we  promise  to  pa)r 
tbe  fom  of  ooe  doIUr  in  Tenoessee  or  Alabama  bank  notes,  when  the  ram  of  Rye  dol- 
lar! *M  presented:'*  Held,  that  no  sait  laj  against  the  makers^  withpiit  preeentntion 
«ad  demand  of  five  or  more  tickets. 

Gampbellt  for  the  pl&intiff. 

The  records  do  not  show  who  appeared  for  the  defendant 

Rebsb,  J.  delivered  the  opinion  of  the  court. 

This  was  an  action  brought  before  a  Justice  of  the  Peace  by 
the  defendant  in  error  against  the  plaintiff  in  error,  upon  twenty 
eight  change  tickets,  of  one  dollar  each;  all  of  them  are  in  the 
same  form.     The  following  is  a  copy  of  one  of  them,  to  wit: 
"  (Authorized  by  the  State,)    No.  2366. 

"On  demand,  we  promise  to  pay  M.  Hill,  or  bearer,  one  dol^ 
lar  in  Tennessee  and  Alabama  bank  notes,  when  the  sum  of 
five  dollars  is  presented.  McMinnville,  Ten.,  June  the  8tfa, 
1838.  •    L.  A.  KiNCANNON  &  Co." 

The  defendant  in  error,  obtained  before  the  Justice,  a  judg- 
ment for  twenty-height  dollars  againstthe  plaintiff  in  error,  from 
which  the  latter  appealed  to  the  Circuit  Court,  where  the  cause 
was  tried  before  a  jury,  who  rendered  the  following  special 
verdict: 

They  find,  that  the  time  of  the  issuance  of  the  warrant  in 
this  case,  to  wit,  on  the  7th  day  of  April,  1843,  the  plaintiff 
was,  and  ever  since  has  been  the  holder  of  the  change  tickets, 
issued  by  the  defendant,  amounting  to  twenty-eight  dollars; 
that  these  tickets  had  been  issued  and  circulated  as  currency. 
By  the  terms  expressed  on  the  face  of  the  tickets,  they  axe  pay- 
able on  demand,  to  M.  Hill  or  bearer,  in  Tennessee  or  Ala- 
bama bank  notes,  when  the  sum  of  five  doUars  should  be  pre- 
sented. We  find,  ihat  on  the  day  of  the  commencement  of  the 
suit,  Alabama  banknotes  w6re  at  a  discount  of  twenty  per  cent; 
that  the  tickets  sued  on,  on  that  day,  were  worth  in  money 
twenty-two  dollars  and  forty  cents.  We  further  find,  that  the 
plaintiff  did  not  present  these  notes  to  the  defendant  previous 
41 
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to  the  commencement  of  this  suit.  If  no  special  request  was 
necessaiy  to  be  made  for  the  payment,  by  the  plaintiff,  before 
the  bringing  of  the  suit,  then  we  find  the  matters  in  controversy 
in  favor  of  the  plaintiff;  and  that  the  defendant  owes  him  twenty 
two  dollars  and  forty  cents.  If  a  special  request  be  necessary, 
then,  we  find  the  matter  in  controversy  in  favor  of  the  defend- 
ant." The  Circuit  Court  gave  judgment  upon  this  verdict  in 
favor  of  the  plaintiff  below,  and  the  defendant  has  prosecuted 
his  appeal,  in  error,  to  this  court. 

We  are  of  opinion,  that  the  judgment  of  the  Circuit  Court 
is  erroneous.  It  is  tiue,  that  where  a  sum  of  money,  by  the 
terms  of  a  written  promise,  is  simply  due  upon,  demand,  the 
bringing  of  the  suit,  is  held  to  be  a  sufficient  demand. 

Bat  this  is  not  the  case  here.  The  makers  of  these  change 
tickets  promised  to  pay  e€ich  ticket  of  one  dollar  in  Tennessee 
and  Alabama  bank  notes,  when  five  dollars  of  such  tickets 
should  at  one  time  be  presented  to  them.  In  view  of  such  ex- 
press stipulations,  could  the  holder  of  one  ticket  bring  his  suit 
thereon,  without  demand?  We  think  not.  For  he  would  not 
be  entitled,  upon  presentation  and  special  request,  to  payment 
of  such  single  ticket,  by  the  very  term  of  the  stipulation  on  the 
face  of  such  ticket  If  the  holder  had  in  his  possession  five  of 
such  tickets,  which  would  authorize  him  to  receive  on  their  pre- 
sentation, payment  in  Tennessee  or  Alabama  bank  notes, 
would  the  fact  of  such  possession,  to  that  or  a  greater  amount,  of 
these  tickets,  authorize  him,  at  once,  and  without  their  presenta- 
tion for  payment,  to  bripg  his  suit*^  We  think  not.  To  do  so, 
would  contradict  the  terms  of  the  instrument,  by  which  presen- 
tation is  made  necessary  to  create  a  breach  of  the  promise  to 
pay,  and  it  would  also  contradict  the  object  and  purpose  for 
which  that  sort  of  currency  was  authorized  l^  law,  and  was 
put  into  circulation;  subjecting  the  makers  of  such  instruments 
to  expensive  and  multiplied  litigations,  whatever  might  be  the 
adequacy  of  their  means,  or  the  punctuality  of  their  dispositions 
to  redeem  the  paper  circulation  set  afloat  by  them. 

The  judgment  will,  therefore,  be  reversed,  and  judgment  be 
given  in  favor  of  the  plaintiff  in  error. 
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Gajblslati  vs.  Elifp. 

1.  The  act  of  1817,  ch.  119,  sec.  1,  giving  a  sammary  remedy  against  sureties  in  injunc- 
tion bond^,  cannot  be  extended  beyond  the  express  letter  of  the  statate,  to  wit,  to 
cases  where  the  injunction  is  dissolved  by  motion  in  the  progress  of  the  ease,  and 
where  it  is  dissolved  on  final  hearing. 

2.  The  statute  does  not  authorise  a  judgment  in  the  summary  manner,  prescribed  in  th* 
statute,  where  the  complainant  dies,  and  ihe  injunction  is  dissolved  by  the  abatement 
of  the  bill. 


This  case  was  abated  by  the  death  of  complsdnant,  and  a 
decree  was  entered  up  against  E.  Eliff  and  J.  Eliff,  the  sureties 
in  the  injunction  bond,  Bramlitt,  Chancellor,  presiding.  A 
transcript  of  the  record  was  filed  in  the  office  of  the  Clerk  of 
the  Supreme  Court,  and  writ  of  error  moved  for* 

fVrigiij  for  complainants. 

N.  S.  Braum^  for  defendants. 

Gbbbn,  J.  delivered  the  opinion  of  the  court. 

John  Eliff  filed  his  bill  in  the  Chancery  Court  at  Pulaski, 
against  George  W.  Oarratt  and  Benjamin  Garratt,  in  which  he 
prayed  for  an  injunction  against  a  judgment  which  they  had 
obtained  at  law  against  him.  The  injunction  was  awarded, 
and  Clement  H.  Eliff  and  Joseph  Eliff  became  his  sureties  in 
the  injunction  bond.  John  Elliff,  the  complainant,  died,  and  no 
steps  having  been  taken  to  revive  the  suit,  the  court  at  Sep- 
tember term,  1842,  entered  up  a  decree  of  abatement  as  to  John 
Eliff,  and  ordered  that  the  injunction  be  dissolved,  and  that  the 
defendants  recover  the  amount  of  their  judgment  at  law,  from 
the  sureties  in  the  injunction  bond.  To  reverse  this  judgment, 
these  sureties  prosecute  this  writ  of  error. 

The  act  of  1819,  ch.  119,  sec.  1,  Car.  &Nich.  386,  provides, 
"that  where  any  injunction  shall  be  obtained  to  stay  the  collec- 
tion of  any  money  on  a  judgment  in  any  of  the  courts  of  this 
^tate,  and  the  same  shall  be  dissolved  on  motion,  or  on  the  fi- 
nal hearing  of  the  cause,  it  shallbe  the  duty  of  the  Clerk  of  the 
court,  in  which  the  said  injunction  shall  be  dissolved  or  final 
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decree  rendered,  to  enter  up  judgment  against  the  party  ol^- 
taining  the  same  and  securities  for  the  amount  of  the  principal, 
interest  and  costs,  aad  execution  shall  issue  as  in  other  cases*" 

The  remedy  provided  in  this  act  of  Assembly^  is  of  the 
most  summary  character,  without  notice  to  the  parties  to  be  af- 
fected, and  consequently  cannot  be  extended,  by  construction^ 
beyond  the  cases  specified  in  the  statute.  What  are  those 
cases?  The  act  says,  "that  the  Clerk  shall  enter  up  judgment 
when  an  injunction  shall  be  dissolved  on  motion  or  on  final 
hearing/-  The  dissolution  on  motion,  here  intended,  is  when 
in  the  progress  of  the  cause,  before  it  has  been  brought  to  a  hear« 
ing,  the  party  who  has  been  enjoined,  may  move  that  the  ii^ 
junction  be  dissolved.  And  evidently  the  hearing  referred  to 
in  the  statute,  relates  to  the  final  adjudication  of  fhQ  cause,  as 
it  may  be  brought  to  a  hearing  according  to  the  course  of  the 
court. 

In  the  case  before  us,  neither  of  these  events  occurred.  The 
complainant  died,  and  no  steps  having  been  taken  to  revive  the 
suit,  it  abated.  There  was  no  dissolution  of  the  injunction  by 
motion  within  the  meaning  of  the  tatute,  and  manifestly  no 
hearing  of  the  cause.  The  court,  therefore,  had  no  authority, 
in  this  summary  manner,  to  enter  up  judgment  against  the  sure^ 
ties  of  the  complainant 

This  question  came  before  this  court  in  the  case  of  PaOersan 
vs.  Stewartj  6  Yerg.  Rep.  26,  in  which  case  the  court  held,  that 
the  judgment  against  the  sureties  was  erroneous.  We  have  re- 
viewed the  grounds  of  that  decision  and  approve  it. 

Let  the  judgment  be  reversed. 
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Pabis  v8.  Burobb* 

1.  The  pnrchftter  of  land  at  ez«catioD  lale,  becomes  by  his  purchase  and  the  deed  of 
the  Sheriff  vested  with  the  title,  and  a  teoder  or  payment  of  the  purchase  money, 
with  ten  per  cent  thereupon*  does  not  rerest  the  title  in  the  Execution  debtor,  so  as  to 
enable  him  to  maintaid  an  action  of  ejectment  against  the  purchMSr, 

3.  The  execution  debtor,  whose  land  is  sold,  is  entitled  to  a  reconveyance  of  the  land 
when  he  tenders  the  redemption  money,  as  required  by  statute;  and  if  it  be  not  made, 
the  right  may  be  enforced  in  equity. 

Burger  recovered  judgment  against  Paris;  executions  were 
idsued  and  levied  on  fi>ur  hundred  acres  of  land  belonging  to 
Paris,  lying  in  the  county  of  De£La]b«  The  land  was  sold,  and 
Burger  became  the  purchaser,  received  a  deed  from  the  Sheriff, 
and  instituted  an  action  of  ejectment  against  Paris,  in  the  Cir- 
cuit Court  of  DeKalb  county,  to  recover  possession*  The  case 
was  submitted  to  a  jury  at  the  April  term,  18439  Judge  Caruth- 
ers  presiding.  . 

The  plaintiff  having  produced  his  evidences  of  title,  the  de- 
fendant ofifeied  to  prove,  that  vdthin  the  two  years,  limited  by 
law  for  redemption,  he  had  paid  to  the  plaintiff  the  redemp- 
tion money  as  required  by  the  statute.  This  was  rejected,  and 
a  verdict  rendered  in  favor:  of  the  plaintiff  The  defendant's 
motion  for  a  new  trial  having  been  made  and  overruled,  and 
judgment  rendered,  he  appealed. 

S.  Tumey,  lor  die  plaintiff  in  error. 

Bfianj.  for  the  defendaiit  in  error. 

GsBBN,  J.  delivered  the  opinion  of  the  court* 

The  tract  of  land  in  controversy  was  levied  on  as  the  prop- 
erty of  Paris,  by  virtue  of  several  executions  against  him,  and 
was  sold  to  the  defendant  in  error,  Burger;  who  received  a 
deed  from  the  Sheriff,  and  now  prosecutes  this  action  of  eject- 
ment to  obtain  possession.  ^ 

The  defendant  attempted  to  prove,  that  he  had  paid  Bui'ger 
the  monies  he  was  entitled  to  receive  in  redemption  of  the  land, 
butthe  court  said,  "the  parol  transaction  between  the  parties 
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concerning  the  redemption  could  not  be  considered  in  this  ac- 
tion. The  judgment,  execution,  levy  and  sale,  and  the  SheriflPs 
deed  to  Burger,  conveyed  the  legal  title  to  him,  notwithstand- 
ing any  parol  redemption."  A  judgment  was  rendered  for  the 
plaintiff,  and  ihe  defendant  appealed  to  this  court. 

It  is  insisted  by  the  counsel  for  the  plaintiff  in  error,  that  the 
sale  of  land  by  virtue  of  an  execution,  and  a  conveyance  by 
the  Sheriff,  vests  in  the  purchaser  an  estate  upon  condition  only, 
which  condition  being  complied  with,  as  prescribed  in  the  act 
of  1819,  ch.  11,  the  condition  is  saved,  and  the  person  redeem- 
ing, becomes  the  legal  owner  to  every  intent 

We  think  the  title  obtained  by  a  purchaser  at  execution  sale 
of  land,  under  the  redemption  law  of  1820,  is  very  different 
fiom  that  which  exists,  where  there  is  a  mortgage  or  pledge- 
The  mortgage  is  a  mere  security  for  the  debt,  and  the  mortga- 
gor is  looked  upon  as  the  real  ovmer,  until  the  conditba  be  bro- 
ken.   If  the  security  be  lost,  the  debt  remains. 

But  the  act  of  1820,  does  not  convert  the  purchaser  at  exe- 
cution sale  into  a  mortgagee;  he  becomes  absolute  owner  of  the 
property;  and  should  it  be  lost,  he  loses  thq  .money  he  paid  the 
Sheriff  on  his  purchase. 

If  a  temder  or  payment  of  the  purchase  money  bQ  made,  it  is 
the  duty  of  the  purchaser  to  reconvey  to  the  debtor,  fiut  the 
legislature  did  not  contemplate  that  this  act  ui|ww  should  re- 
vest the  debtor  with  the  legal  title. ' 

In  the  case  of  Hawkins  vs.  Jamuout  (Mar.  &  Yerg.  Rep.  83,) 
this  question  is  elaborately  discussed  by  Judge  Crabb;  and  the 
court  decide,  that  the  tender  or  payment  of  the  purchase  money 
and  interest,  aocording^to  the  provisions  of  the  act  of  1820,  did 
not  revest  the  debtor  with  the  title  to  a  negro,  so  as  to  enable 
the  party  to  maintain  trover  for  the  recovery  of  such  property. 
The  court  say,  ''the  purchaser  is  the  legal  owner  of  the  proper- 
ty, subject  to  the  right  of  the  debtor»  &c.,  to  repurchase  it." 
This  is  au  equitable  right,  and  caa^nly  be  enforo^  in  a  Court 
of  Equity,  if  the  purchaser  refuse  to  recopvey* 
Affirm  the  judgment. 
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Union  Bank  vs.  Hicks,  Ewinq  &  Co. 

1.  A  judgment  by  default,  admits  the  cause  of  action  alleged  in  the  declaration,  and 
no  proof  can  be.  heard  ta  disprove  its  existence. 

2.  Where  as  action  was  brongtat  by  the  endorsee  of  a  note,  which  was  deposiicd  ia 
Bank  for  collection,  against  the  Bank  for  neglect  in  making  demand,  and  giving  no- 
tice to  the  endorser,  whereby  he  was  discharged  and  the  debt  lost,  a  judgment  by 
default  admitted  the  execution  of  the  note,  the  endonementt  the  depostte  of  the  note 
in  Bank  for  collection,  and  the  neglect  to  give  notice.  These  were  all  necessary  in- 
gredients and  indispensable  parts  of  the  cause  of  action,  as  stated  in  the  declaration. 

This  action  on  the  case  was  instituted  in  the  Circuit  Court  of 
Davidson  county,  by  Hicks,  Ewing  &  Co.  against  the  Presi- 
dent, Directors  &  Co.  of  the  Union  Bank,  at  the  May  term, 
1843,  and  a  verdict  and  judgment  were  rendered  in  favor  of  the 
plaintiffs,  Maney,  Judge,  presiding,  for  the  sum  of  $2877.  The 
Bank  appealed. 

fFMhtngtoHf  for  plainti£&  in  error. 

A.  Emngj  for  defendants  in  error. 

Orbbn,  J.  delivered  the  opinion  of  the  court 

Two  notes  were  placed  in  the  Union  Bank  by  Hic^s,  Ewing 
k  Co.,  for  collection,  the  one  as  alleged  in  the  declaration,  ex^ 
ecuted  by  A.  Dale  &  Co.,  and  endorsed  by  Lemuel  Duncan 
and  R.  F.  Knott  ft  Co.,  and  the  other  executed  by  A.  Dale 
&  Co.,  and  endorsed  by  Dale  &  Philips  and  R*  F.  Knott  &  Co. 
These  notes  were  endorsed  by  Hicks,  Ewing  &  Co.  and  plao* 
ed  in  the  Branch  of  the  Union  Bank  at  Columbia,  to  be  col- 
lected according  to  the  custom  of  the  Bank.  But  no  demand 
was  made  at  the  Union  Bank  at  Nashville,  where  the  notes 
were  payable,  when  they  fell  diie,  nor  was  notice  given  to  the 
endorsers.  The  Bank  suffered  judgment  to  go  by  default,  and 
when  a  jury  was  empannelled  to  enquire  of  the  damages,  evi- 
dence was  offered  to  prove  the  endorsement  of  R.  F.  Knott 
&  Co.  a  forgery. 

The  court  was  of  opinion,  that  this  evidence^  was  incompe- 
tent, and  that  the  judgment  by  default  was  an  admission  of  the 
endorsement  as  described  in  the  declaration. 
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It  is  laid  down  in  all  the  Books  on  Practice,  and  is  unques- 
tionable, that  a  judgment  by  default  is  an  admission  of  the 
cause  of  action.     Tidd*s  Prac.580;  Bingham  on  Judg.  17.    As 
a  necessary  consequence,   upon  an  enquiry  of  damages,  evi- 
dence showing  that  no  cause  of  action  existed  is  inadmissible. 
Now,  what  is  the  cause  of  action,  stated  in  this  declarationf 
Does  it  consist  only  in  the  allegation,  that  the  defendant  ne- 
glected to  make  the  demand,  and  notify  the  parties  whose  • 
names  were  upon  the  paper?    Certainly  not.     The  declaration 
alleges,  that  the  notes  were  executed  by  A.  Dale  &  Co.,  and 
were  endorsed  by  R.  F.  Knott  &  Co.  The  facts,  of  the  endorse- 
ment of  the  notes,  and  of  the  negligence,  by  reason  of  which 
the  defendants  failed  to  fix  the  liability  of  the  endorsers,  consti- 
tute the  cause  of  action.    If  the  notes  were  not  endorsed,  there 
could  be  no  cause  of  action.    For  all  the  Bank  was  called  upon 
to  do,  was  to  take  the  steps  necessary  to  fix  the  liability  of  the 
endorsers,  and  if  the  endorsements  were  forgeries,  the  Bank 
could  have  given  that  in  evidence  under  the  general  issue,  and 
the  action  would  have  been  defeated;  the  facts,  therefore,  that 
these  notes  were  executed,  were  endorsed  as  described,  were 
placed  in  the  Bank  for  collection,  and  that  it  failed  to  make 
demand  and  give  notice  to  the  parties,  are  aU  necessazy  ingre- 
dients and  indidpensable  parts  of  the  cause  of  action  as  stated 
in  this  declaration. 

We  are  of  opinion,  therefore,  that  the  Circuit  Court  commit- 
ted no  error  in  stating  that  the  judgment  by  default  was  an  ad- 
mission of  the  validity  of  the  endorsement. 

AfiSrm  the  judgment. 
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TURNBR  vs.   NbWMAN. 

The  8lh  section  of  the  act  of  1836,  ch.  43,  g^iving  an  attachment  in  equity  to  an  accom- 
modation endorser  or  security  Bgaintt  the  principal,  does  net  confer  tht  remedy  on  a 
snbteqveoi  endorser  against  a  prior  endorier. 

fVaskingUmi  for  the  complainant. 
Crarland,  for  the  defendant 

Rbbsb,  J.  delivered  the  opinion  of  the  court. 

This  is  an  attachment  bill  filed  by  the  complainant,  who  is 
the  accommodation  endorser  upon  a  bill  of  exchange  drawn  by 
6.  C.  Newman  and  R.  L  Componer  upon  a  house  in  New  Or- 
leans in  favor  of  A*  D,  Bourne,  and  upon  which  the  defendant 
is  a  prior  accommodation  endorser.  The  complainant  has  not 
taken  up  the  bill.  It  is  in  the  hands  of  Morgan,  Allison  &  Co. 
duly  protested  for  non-payment.  The  bill  alleges,  that  New- 
man, the  prior  accommodation  endorser,  was  at  the  time  of  its 
being  filed,  attempting  to  abscond  and  take  with  him  his  prop- 
erty beyond  the  jurisdiction  of  the  court  and  the  limits  of  the 
State.  The  bill  is  intended  to  be  based  on  the  8th  section  of  the 
act  of  1836,  ch.  43.  That  section  provides,  that  "where  any 
person  has  or  shall  become  bound  as  accommodation  endorser 
or  security,  and  his  principal  is  about  to  vemove  or  is  remov- 
ing or  absconding  and  carrying  off*  his  property  beyond  the  lim- 
its of  this  State,  the  provisions  of  this  act  shall  aj^y;  and  upon 
affidavit  being  made  to  the  biU,  an  attachment  shall  issue,  at 
the  suit  of  said  endorser  or  security,  whether  the  debt  for  which 
he  is  security  be  due  or  not.'*  His  honor  the  Chancellor  was  of 
c^nion,  that  this  section  did  not  embrace  parties  standing  in  the 
relationof  the  complainant  and  defendant,  and  dismissed  the 
bill.  We  are  of  opinion  that  his  judgment  is  correct.  The  en- 
dorsers of  the  bill  of  exchange  in  this  case,  according  to  the  al- 
legations of  the  complainant,  are  all  accommodation  ^idorsers, 
but  the  accommodation  was  not  fi>r  each  other,  but  for  the 
drawers  or  acceptors:  it  was  far  the  benefit  of  the  latter  that  the 
endorsers  placed  their  names  upon  tim  papen  they  conferred  no 
benefit  upon,  created  no  accommodation  for,  each  other.  As  to 
42 
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all  of  them,  the  drawers  and  acceptors  were  principals,  within 
the  meaning  of  the  act;  and  it  is  agautst  such  principals  that  the 
act  confers  the  remedy  in  question.  In  whatever  sense  such 
endorsers  may  be  held  to  stand  towards  each  other,  in  the  re- 
lation of  surety  and  principal,  according  to  the  sequence  of  their 
names  in  point  of  place  upon  the  paper^  we  think  it  is  clear 
that  they  do  not  stand  towards  each  other  in  that  relation,  with- 
in the  sense  and  meaning  of  the  statutory  remedy*  That  rem- 
edy we  cannot  carry  beyond  the  fair  meaning  of  die  terms  used 
by  the  legislature.  If  the  complainant,  indeed,  had  taken  up 
the  bill,  he  would  have  been  entitled  to  his  attachment  bill,  not 
by  virtue  of  the  8th  section,  but  as  creditor  by  virtue  of  the  pre- 
vious sections. 
We  are  of  opinion  that  the  decree  must  be  affirmed. 


Union  Bank  vs.  Newman. 

A  Coart  of  Chanoery  ha«  do  power  to  impound  the  property  of  the  defendant,  who  ia 
about  to  remove  the  lame  beyond  the*jaritdiction  ofthecoort,  for  the  purpose  of 
holding  it  to  uAiuty  the  jadgmeot  of  a  court  of  law. 

Washingtchf  for  the  complainant. 

Qarlandf  for  the  defendant. 

Rbbsb^  J.  delivered  the  opinion  of  the  court* 

This,  too,  is  an  attachment  bill  against  the  same  defendant 
mentioned  in  the  preceding  case  of  Turner  vs.  Neummt  and 
othertf  and  founded  on  the  same  facts  or  allegations.  But  the 
attitude  of  the  parties  differs  widely.  The  complainants,  the 
holders  of  the  bill  of  exchange,  had  commenced  a  suit  at  law, 
by  personal  service,  against  Henry  Newman  and  other  parties 
to  the  bill  of  exchange,  and  during  the  pendency  of  that  suit, 
Heniy  Newman  was  attempting  to  convey  his  property  beyond 
the  limits  of  the  State.    The  complainants,  it  is  admitted,  do 
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not  come  within  the  8th  section  of  the  act  of  1836,  ch.  43.  .  But 
they  pray  to  be  substituted  to  one  Bourne,  the  last  endorser  up- 
on the  bill  of  exchange,  who  the  bill  alleges  does  not-come 
within  that  section.  And  the  complainants  pray  to  be  substi- 
tuted to  his  rights  in  that  behalf,  if  entitled  to  any  such  sub- 
stitution, as  to  which  it  is  not  material  to  enquire.  We  have 
determined,  that  Turner,  in  the  preceding  case,  standing  in  the 
attitude  of  Bourne,  had  no  right,  under  the  provisions  of  the  act 
of  1836,  ch.  43,  to  file  a  bill  against  his  co-accommodation  en- 
dorsers.    The  substitution  then  would  avail  nothing. 

But  it  is  said,  this  is  an  attachment  in  the  nature  of  a  fie  exeats 
and  the  biU  could  be  maintained  on  general  principles,  and  as 
auxilliary  to  the  legal  remedy.  Where  the  subject  matter  of  a 
controversy  at  law  is  about  to  be  removed  so  as  to  defeat  the  le- 
gal remedy  a  Court  of  Chancery  will  interfere.  But  a  suit  bei{|g 
com  menced  at  law,  by  the  service  of  process  and  being  pending, 
we  are  not  aware  that  a  Court  of  Chancery  possesses  the  power 
to  impound  the  property  of  the  defendant  for  the  purpose  of 
satisfying  the  judgment  of  the  plaintiff,  when  it  shall  be  ob- 
tained. Indeed,  since  the  abolishment  of  the  capias  ad  retpatir 
dendum  which  kept  the  person  of  the  defendant  within  the  ju- 
risdiction of  the  court  to  satisfy  the  plaintiff's  claim,  or  if  he 
left  the  State,  subjected  his  bail,  there  is  great  chance  that 
fraudulent  removals  may  take  place,  and  a  failure  of  justice  en- 
sue. It  is  for  the  legislature  to  supply  the  remedy,  and  it  can 
hardly  be  insisted,  that  upon  that  ground,  a  new  and  hitherto 
unknown  auxiliary  jurisdiction  should,  as  a  matter  of  course, 
in  every  case,  spring  up  in  the  Courts  of  Chancery. 

Let  the  judgment  be  afiirmed. 


332  NASHVILLE: 

OiiDHAM  &  Bailey  vs.  Hunt. 

A  joint  actioa  of  debt  lies  againitt  the  pcrsoos  who  have  bound  thciu»clvca  b^r  the  &aiiie 
wriliDi>;«  to  pay  a  tam  of  m6ncy,  the  one  with,  and  the  other  without  seal. 

Kimble^  for  plaintiffs  io  error. 
Boyd^  for  defendant  in  error. 
Rbbse,  J.  delivered  the  opinion  of  the  court. 

This  is  an  action  of  debt  brought  upon  an  instrument,  wliich, 
as  to  Oldham,  is  a  promissory  note,  and  as  to  Bailey,  is  a  bill 
single;  that  is,  Bailey  annexes  his  seal  and  Oldham  does  not. 
The  declaration  contains  three  counts;  the  first,  describing  tlie 
instrument  as  a  promissory  note;  the  second,  as  a  writing  obli- 
glkCoiy,  and  the  third,  as  a  paper  writing,  which  it  sets  forth  in 
all  its  words  and  figures.  The  defendants  demurred,  and  the 
Circuit  Court  overruled  the  demurrer.  This  we  are  satisfied 
was  correct;  for  whatever  misdescription  of  the  instrument  may 
have  existed  in  the  first  and  second  counts,  the  third  count  de- 
scribes it  correctly.  The  contract  and  liability  of  the  defend- 
ants was  joint,  and  they  can  be  jointly  sued  thereon,  although 
one  of  them  creates  against  himself  evidence  of  a  higher  and 
more  enduring  character,  than  does  the  other.  The  simple 
contract  of  the  one,  does  not  merge  in  such  a  case,  in  the  obli- 
gation of  the  other.  Each  continues  liable  to  the  plaintiff,  and 
^e  paper  writing  is  the  common  vinctdum  which  makes  that 
liability  a  joint  one. 

Let,  therefore,  the  judgment  of  the  Circuit  Court  be  affirmed. 
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Jones  vs.  Lowe. 

Au  action  ot' assumpsit  will  lio  on  an  assignment  of  a  bill  single,  uiidci-  seal  of  as»igaor, 
which  waif et  demand  and  notice. 

BeoAf,  for  plaintifil 

TanUt  fox  defendant. 

TimiiBT)  J>  delivered  the  opinion  of  the  court. 

The  plaintiff  sued  the  defendant,  as  endorser  of  a  bill  sin- 
gle. The  action  is  assumpsit.  The  declaration  charges  the 
endorsement  to  have  been  made,  waiving  the  necessity  of  de- 
mand and  notice.  The  defendant  craves  oyer  of  the  endorse- 
ment, and  it  is  read  to  him,  in  the  following  words: 

**For  value  received,  I  assign  the  within  note  to  Willis  Jones, 
and  waive  the  necessity  of  notice  or  demand  on  the  same,  either 
in  law  or  equiQr^  this^theBSthday  of  September,  1837. 

Chaslbs  Lowe,  D.": 
and  demurs  generally.    This  demurrer  is  sustained  by  the 
court  below.     And  for  what    reasons  we  should  certainly 
have  never  found  out,  had  it  not  been  from  the  argument  of  the 
case. 

From  that  :we  kam,,  that  the  assignment  was  supposed  lo  be 
under  the  seal  of  the  assignor;  and  that»  thereibrei  the  action  of 
assumpsit  was  not  sustainable.  To  this  view  of  the  case  there 
are,  in  our  opinion,  two  unaosweirable  pl^tions: 

1st  We  cannot  see  upon  what  ground  the  assignment  was 
held  to  be  under  seal.  The  declaratioB  does  not  so  describe  it, 
nor'the  demurrer.  And  the  thing  at  the  end  of  the  endorser's 
name,  which  looks  vexy  much  like,  the  fetter  D,  we  cannot,  un- 
der the  circumstances  of  the  case,  consider  a  seal 

2.  But  if  it  iwere  a  seal,  we  hold,  that  it  would.make  no  dif- 
ference, in  as  much  as  there  is  no  covenant  or  express  anairHXit  - 
ia  the  endorsement,  to  which  it  would  apply,  it  is  an  endorse- 
ment, passing  the  xight  to  the  bill  single,  waiving  the  necessity 
of  demand  and  notice:  but  for  this  waiver^  the  endorser  would 
have  been  responsible  upon  the  dishonor  of  the  bill,  upon  legal 
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demand  and  notice.  With  this  waiver  here,  be  is  responsible 
without  it.  This  responsibility  has  always  been  held,  not  to  be 
direct  and  immediate  by  the  contract  of  the  parties,  but  collat- 
eral and  by  operation  of  law.  In  such  cases,  we  have  held,  that 
assumpsit  is  the  only  remedy.  The  liability  being  by  opera- 
tion of  law,  a  seal  can  give  no  greater  validity  to  it,  and  will 
be  rejected  as  surplusage.  If  there  had  been  in  this  assignment 
a  guaranty,  or  any  thing  else,  creating  an  obligation  on  the  en- 
dorser greater  than  the  law  created,  a  seal  could  not  be  reject- 
ed, because  it  makes  the  special  contract  of  higher  dignity,  and 
in  that  case,  assumpsit  would  not  lie,  but  covenant*. 

The  judgment  of  the  Circuit  Court  is,  therefore,  reversed, 
and  case  remanded  for  an  inquest  of  damages. 


Cannon  aimCr.  t».  Hollis  el  ab. 

A  declaration  in  covenant  on  a  Conttabie*s  bond*  averred  the  execatioD  of  a  bond  paya- 
ble to  "N.  Cannon,  for  his  life,  and  histncceitor  in  office:"  Held,  that,  ae exhibited 
io  the  declaration,  this  was  not  a  good  statutory  bond,  bat  vested  in  the  personal 
representatives  of  Cannon,  the  right  to  soe. 

This  action  of  covenant  was  instituted  in  the  Circuit  Court 
of  Wayne  county,  and  a  judgment  was  rendered  on  demurrer 
in  favor  of  the  defendant,  from  which  the  plaintiff  appealed. 

RosCf  Goode  and  Janes,  for  the  plaintiff. 

Nicholson^  for  the  defendants. 

Rbbsb,  J.  delivered  the  opinion  of  the  court 

The  declaration  in  this  case,  states  the  party  plaintiff,  as 
Rachel  Cannon,  administratrix  of  Newton  Cannon,  who  sues 
for  the  use  of  Joseph  Pond.  The  action  is  covenant,  and  the 
declaration  states  the  cause  of  action  to  have  arisen  upon  the 
breaches  of  the  condition  of  a  bond  which  the  defendants  en- 
tered into,  signed  and  sealed,  and  in  which  they  "acknowledge 
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themdelves  held  and  firmly  bound  unto  the  said  Newton  Can- 
non, in  his  life  time,  and  his  succesors  in  oflBce,"  &c.  The  de- 
fendants.demurred  to  the  declaration  upon  the  ground*  that  the 
bond  sued  on,  was  the  official  bond  of  a  Constable,  made  pay- 
able to  the  Governor  of  the  State  for  the  time  being,  and  his 
successors  in  office,  and  that  the  legal  title  to  the  bond  vested 
in  the  officer,  and  not  in  the  person  of  the  incumbent;  and,  there- 
fore, that  the  personal  representative  of  Newton  Cannon  has  no 
interest  in  the  bond  whatever,  nor  any  right  or  title  to  sue. 
Oyer  is  not  craved  of  the  bond,  and,  therefore,  we  can  know  no 
more  of  it,  than  the  plaintiff  has  seen  proper  to  set  forth  in  the 
declaration.  In  that,  the  bond  is  not  described  as  taken  to  the 
Governor  of  the  State  of  Tennessee,  or  to  Newton  Cannon,  in 
that  eharacter.  It  is  taken  to  Newton  Cannon  and  to  his  suc- 
cessors in  office;  but  it  does  not  appear  what  office  he  filled,  or 
of  what  office  succession  was  predicated.  This  bond  was  not 
taken,  therefore,  in  terms,  to  the  office  of  Governor. 

We  do  not  say,  that  upon  just  such  a  bond,  as  is  set  forth  in 
the  declaration  in  this  case,  the  successors  of  Newton  Cannon, 
in  the  office  of  Governor,  might  not,  by  proper  averments,  main- 
tain an  action.  Upon  the  face  of  this  declaration,  however,  the 
bond  is  not  set  out  in  terms,  or  by  averment,  as  to  show  that  it 
is  a  good  statutory  office  bond;  and,  therefore,  it  did  not, 
and  could  not  vest  in  the  personal  representative  of  Newton 
Cannon,  whose  name  is  used  as  plaintiff  in  this  action. 

The  demurrer  must,  therefore,  be  overruled,  the  judgment 
of  the  Circuit  Court  be  reversed,  and  the  case  be  remanded  for 
further  proceedings. 
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Spvrix>ck  vs.  Union  Bank. 

To  r<'niir  r  an  rndorik^r  liable,  who  is  clificharged  by  the  neglect  of  the  holder  to  give 
notice,  there  muHt  he  satinfactory  proof  to  show,  that  the  promise  wa9  made  with  a 
full  knowledge  of  the  discharge.  It  must  not  be  left  to  sunuise.  Il  is  wholly  imnw' 
terial  whether  his  ignorance  of  his  diocharge  was  the  result  of  hii  ignoraore  of  the 
Inw  or  the  fabts  which  discharged  him. 

Tumeiff  for  the  plaintiff  in  error. 
fVashingtanj  for  the  defendant  in  error. 
TuRLBY,  J«  delivered  the  opinion  of  the  court. 

This  is  an  action  of  assumpsit,  brought  by  the  Union  Bank 
against  Josiah  Spurlock,  as  the  endorser  of  a  bill  of  exchange, 
drawn  by  L.  A.  Kincannon,  and  made  payable  at  the  Branch 
of  the  Farmers'  Bank  of  Virginia,  at  Winchester,  at  six  months. 

The  bill  at  maturity  was  dishonored,  but  no  notice  thereof 
was  ever  communicated,  so  fiir  as  appears  from  the  proof  iu  the 
case,  to  Josiah  Spurlook,  the  endorser.  This  being  the  ease,  he 
was  clearly  not  legally  responsible  for  the  payment  of  the  bill 
as  endorser;  but  it  is  sought  to  charge  hioti  upon  an  admitted 
liability  on  his  part. 

Upon  this  point  the  proof  shows,  that  after  the  dii^onor  of  tbe 
bill,  Andrew  F.  Goff,  the  Attorney  of  the  Bank,  called  upon 
Josiah  Spurlock  with  this  bill,  and  another  of  the  same  amount 
against  him  as  drawer;  that  Spurlock  paid  the  last  bill  in 
negroes;  that  Ooff  informed  him,  that  he  was  liable  as  endorser 
upon  the  other  bill,  and  that  he  agreed  that  a  smplos  of  $140, 
remaining  after  the  paymetit  of  the  bill  of  which  he  was  drawer, 
might  be  endorsed  upon  the  other,  and  acknowledged  his  lia- 
bility. In  further  conversation  with  Goff,  Spurlock  said,  one 
Wooden  was  responsible  before  him  on  the  bill;  talked  some- 
thing of  paying  it  in  negroes,  and  looking  to  Wooden  for  it;  but 
ultimately  said,  as  Wooden  was  responsible  first,  he  would  not 
do  it.  Is  this  proof  sufficient  to  sustain  an  action  against  an  en* 
dorser,  upon  an  express  promise  to  pay,  unless  he  had  notice, 
that  he  was  legally  discharged?     We  think  not. 

The  law  upon  this  point,  is  well  understood,  having  been  ex- 


DECEMBER  TERM,  1843.  337 

[Spirloek  o«.  Union  Bink.] 

poQoded,  not  only  by  Foreign  Courts,  but  by  our  own;  and  it 
would  be  useless  now  to  reiterate  the  reasoning  upon  it:  let  it 
suffice,  that  it  is  held,  that  if  an  endorser,  with  fuU  and  com- 
plete knowledge  of  his  discharge,  promise  to  pay,  he  shall  be 
held  to  his  promise.  But  this  will  not  be  done,  if  the  promise 
be  made  tinder  a  mistake  or  misapprehension  of  the  facts,  or  as 
to  the  law  of  his  liability  upon  them.  In  other  words,  if  an  en- 
dorser believe  facts  to  exist  which  charge  him,  which  do  not 
exist,  or  if  he  believe  facts,  which  do  exist,  charge  him,  which 
do  not  charge  him,  and  in  a  imsapprefaension  as  to  the  opera- 
tion of  the  law  upon  his  case,  thus  supposed,  promise  to  pay, 
he  will  not  be  held  to  his  promise. 

How  does  this  principle  apply  to  the  present  casef 

Did  Spurlock  with  a  full  knowledge,  that  he  was  legally  dis- 
charged from  his  liability  as  endorser  of  the  bill  sued  on,  pro- 
mise to  pay  it^    We  think  not. 

When  men  are  to  be  charged  upon  promises  made  to  pay  a 
debt  froiA  which  the  law  has  freed  them,  there  must  be  satis- 
factory proof  to  show,  that  the  promise  was  made  with  a  knowl- 
edge of  the  discheurge:  it  will  not  be  left  to  surmise. 

In  the  case  under  consideration,  the  admission  of  liability  and 
part  payment,  were  made  under  peculiar  circumstances.  The 
Attorney  of  the  Bank  had  called  for  payment  of  two  bills,  one' 
drawn  by  Spurlock,  for  which  he  was  clearly  responsible,  the 
other  endorsed  by  him,  from  which  he  was,  from  aught  that  ap- 
pears, as  clearly  discharged.  He  is  informed  by  the  Attorney, 
that  he  is  responsible  upon  both,  upon  which  he  pays  one  and 
permits,  a  surplus  of  $140  to  be  entered  upon  the  other,  admit- 
ting bis  liability. 

We  cannot  say,irom  this  proof,  that  the  payment  and  admis- 
sion were  made  upon  full  and  ample  knowledge  of  his  dis- 
charge fpom  his  liability  as  endorser.  The  mass  of  mankind 
know  but  little  of  commercial  usage  upon  commercial  paper, 
and  upon  questions  of  liability,  have  to  depend  upon  legal  ad* 
vice.  We,  therefore,  think  it  highly  probable,  that  Spurlock's 
admission  of  liability  was  made  upon  his  confidence  in  Mr. 
OoflPs  assertion,  that  be  was  liable. 

That  he  did  not  design,  a^  a  |x>int  of  honor,  to  pay  the  bill, 
43 
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knowing  that  he  was  not  liable,  is  manifest;  for  in  a  subsequent 
conversation  with  Mr.  6off»  he  refuses.  Upon  the  whole,  we 
do  not  think,  that  the  proof  in  this  case  warrants  the  verdict. 

Let  the  judgment  be  reversed,  and  the  cause  remanded  for 
a  new  trial. 


Union  Bank  t».  Owbn. 

A  stockholder  who  leilt  hii  interest  in  the  slock  of  n  Bank,  ader  a  suit  is  tnstitnted  by 
the  Bank,  is  a  competent  witness  in  such  tait.  Ths  ^  section  of  the  act  of  1S31,  ch. 
66,  does  not  embrace  such  a  case. 

This  action  of  debt  was  instituted  in  the  Circuit  Court  of 
Williamson  county,  by  the  President  and  Directors  of  the  Union 
Bank  against  Jabez  Owen  as  the  endorser  of  a  promissory 
note.  The  case  was  submitted  to  a  jury.  Judge  Maney  presid- 
ing, and  resulted  in  a  verdict  and  judgment  for  the  defendant* 
The  Bank  appealed. 

Washingtant  for  the  plaintiflT. 

MarshaUj  for  the  defendant. 

Reese,  J.  delivered  the  opinion  of  the  court 

This  action  was  brought  on  the  7th  March,  1843,  against  the 
defendant,  as  endorser  of  a  promissory  note  made  payable  to 
him  at  the  Union  Bank,  and  by  him  traiisferred  to  the  Bank  by 
endorsement. 

On  the  trial,  John  M.  Bass  was  offered  as  a  witness  by  the 
plaintiffs,  and  being  sworn  and  examined  on  his  voir  dirCf  stated, 
"that  he  was  the  President  of  the  Union  Bank  of  Tennessee; 
that  on  the  1st  Monday  of  January  last,  he  was  appointed  by 
the  Governor,  a  State  Director  of  the  Bank;  that  the  Union 
Bank  had  at  that  time  some  suits  pending,  and  others  were  ex- 
pected to  be  commenced,  in  which  his  testimony  was  import- 
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ant  to  the  Banki  as  the  claims  grew  out  of  negotiadons  in  which 
he  acted  in  the  capacity  of  President  or  agent  in  behalf  of  the 
Banky  and  was  the  organ  of  communication  between  the  par- 
ties and  the  board.  That  with  the  view  of  making  himself  a 
disinterested  witness,  he  requested  Jacob  McGavock  to  oflfer  to 
Board  of  Directors,  sixty  sharesof  stock  of  the  Bank  for  a  cer- 
tain piece  of  real  estate,  then  held  by  the  ^ank*  His  proposi- 
tion was  accepted  by  the  Bank,  by  a  resolution  of  the  Board, 
and  he  transfered  to  Jacob  McGavock,  on  the  books  of  the  Bank, 
all  his  stock,  amounting  to  some  forty-five  or  six  shares.  The 
contract  between  McGavock  and  the  Bank  is  not  yet  complet- 
ed, but  remains  to  be  executed.  Doubts  being  suggested  to 
witness,  by  the  counsel  of  the  Bank,  whether  the  above  transfer 
of  his  stock  and  contract  for  the  real  estate  were  sufficient  to 
divest  him  of  his  interest  in  the  Bank,  because  he  still,  perhaps, 
had  an  equitable  interest  in  the  stock,  he  thereon  executed 
to  McGavock  a  full  release  of  all  his  interest,  legal  or  equitable 
in  said  stock  oi  contract.'' 

Upon  this  statement,  the  Circuit  Court  being  of  (^nioji  that 
the  witness  had  a  joint  interest  with  the  plaintiffs  at  the  com- 
mencement of  the  suit,  excluded  his  testimony  from  the  juiy. 
And  the  only  question  before  us  is,  whether  in  this,  the  Circuit 
Court  erredf 

It  is  not  contended  for  the  defendant  here,  that  the  factB 
which  occurred,  did  not,  by  the  general  principle  of  law,  ren- 
der the  witness  competent.  But  he  rests  the  propriety  of  ex- 
cluding the  witness,  as  did  the  Circuit  Court,  upon  the  follow- 
ing provision  of  the  act  of  1821,  ch.  66,  sec.  3,  commonly  cidled 
the  Champerty  act,  to  wit:  "Nor  shall  any  attorney  or  other 
person,  under  the  pretext  of  having  transfered  their  interest  in 
real  estate,  or  obligations  for  the  performance  of  contracts,  .or 
notes  for  money,  during  the  pendency  of  any  suit  at  law,  be 
permitted  to  give  testimony  in  favor  of  those  who  held  a  joint 
interest  with  him,  her  or  them  at  the  commencement  of  the  suit 
or  suits,  or  by  which  they  themselves  could  be  released  from 
any  liability  to  perform  contracts  or  pay  money." 

This  provision,  it  is  admitted,  is  marked  by  some  obscurity, 
whether  considered  separately  or  in  connection  with  the  entire 
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scope  of  the  statute  of  which  it  forms  a  part.  It  is  not  incum- 
bent at  this  time,  upon  the  court,  to  endeavor  by  an  analysis  of 
the  statute  to  remove  the  obscurity,  and  designate  the  cases, 
which  we  may  deem  the  provision  embraces.  It  is  sufficient  to 
show,  that  it  does  not  embrace  the  case  of  Mr.  Bass.  The  Bank 
was  the  owner  of  the  note  sued  on — the  sole  owner — ^Mr.  Bass 
was  not,  nor  was  any  other  stockholder  joint  owner  with  it. 
The  ultimate  fund  to  be  distributed  among  the  stockholders 
might  be  increased  or  diminished,  as  the  note  sued  on,  might 
or  might  not  be  collected;,  and  that  constituted  the  nature  of 
Mr.  Bass*  interest.  Surely  this  is  not  embraced  by  the  words 
or  the  ot>jects  of  the  statute. 

A  legatee  to  the  amount  of  one  dollar  under  a  will,  has  an 
interest  to  that  extent  in  the  estate,  but  the  whole  legal  tide  is 
in  the  executor,  and  if  he  sue  to  collect  a  debt,  is  such  legatee, 
by  construction  of  the  statute,  to  be  held  a  joint  owner  of  the 
claim  sued  for,  and  be  prevented  from  releasing,  pending  the 
suit,  so  as  to  become  a  witness?  A  distributee  has  an  interest 
in  the  estate,  but  it  is  not  a  joint  interest  with  the  administrator; 
and  shall  this  statute  be  construed  to  prevent  him  from  becom- 
ing a  witness,  if  he  release  pending  the  suit^  Can  it  have  been 
the  object  of  the  legislature  to  have  embraced  cases  such  as 
those  above  enumerated?  Clearly  not.  We  think,  releases  in 
such  cases  have  been  of  frequent  occurrence  since  1821,  for 
the  purpose  of  rendering  witnesses  competent,  and  no  one  has 
'  hitherto  sought  to  repel  the  competency  by  the  provision  of  the 
actof  thatyear» 

We  are  of  opinion,  that  Mr.  Bass  should  have  been  received 
as  a  witness;  and  we,  therefore,  reverse  the  judgment  and  re- 
mand the  cause,  &c. 
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T.  Perkins  executed  hii  note  to  H.  Perkini,  ex*r.  for  |iOO,  payable  when  a  deed  tbould 
be  made  to  him  for  a  town  lot  by  the  heirs  of  said  H.  Perkins.  Held*  in  an  action 
broag^t  on  this  instrument,  proof  of  the  tender  of  a  deed  from  the  devisees  of  H. 
Perkins,  and  proof  that  they  were  sole  owners,  would  not  authorize  a  recovery.  The 
deiendant  was  entitled  to  a  deed  from  the  Juirt^  according  to  contract. 

This  action  of  debt  was  brought  in  the  Circuit  Court  of  Wil- 
liamson County,  by  H.  Perkins,  executor,  against  T.  Perkins; 
Maney,  Judge,  presiding. 

A  verdict  and  judgment  were  rendered  against  the  plaintiff, 
from  which  he  appealed. 

Alexander^  for  the  plaintiff  in  error. 

iianhattj  for  the  defendant  in  error. 

TuRLBT,  X  delivered  the  opinion  of  the  court. 

This  is  an  action  of  debt  brought  against  the  defendant  in 
error  upon  the  contract  of  his  testator  Thomas  H.  Perkins, 
which  contract  is  in  the  words  following:  ''On  or  before  1st 
January  next  I  promise  to  pay  to  Hardin  Perkins,  executor  of 
Daniel  Perkins,  deceased,  two  hundred  dollars,  provided  the 
heirs  of  said  Daniel  Perkins  shall  execute  a  quit-claim  deed  to 
me,  my  heirs  or  assigns,  to  and  for  a  certain  lot  in  the  town  of 
Franklin,  formerly  owned  by  me  and  Wm.  Short  6th  July; 
1837.     T.  H.  Perkins.  [Seal.]" 

To  this  suit,  defendant  pleaded,  among  other  things,  that  the 
heirs  of  Daniel  Perkins  did  not  execute  a  quit-claim  deed  to 
Thomas  H.  Perkins,  his  heirs  or  assigns,  before  the  conunence- 
ment  of  this  suit,  for  the  lot  mentioned  in  the  writing  obligatory. 
On  the  trial,  the  plaintiff  proved  that  a  quit-claim  deed  for  the 
premises  had  been  executed  by  a  portioti  of  the  heirs  of  Daniel 
Perkins;  and  proposed  to  prove  by  his  will,  that  they  were  the 
sole  owners  of  the  lot  as  devisees  under  the  wilL  This  the 
court  refused  to  permit,  and  we  think  correctly.  The  defend- 
ant's intestate  had  contracted  for  a  conveyance  from  all  the 
heirs:  and  upon  what  principle  could  the  court  change  bis  con- 
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tract,  and  force  him  to  be  charged  upon  a  conveyance  from  a 
part^  Upon  the  principle  it  is  argued  that  this  part  were  the 
real  owners  as  devisees  of  the  whole  property  contracted  to  be 
conveyed,  and  that  no  benefit  would  have  been  received  from 
a  conveyance  by  the  others.  How  could  it  be  known  that  they 
were  deviseesf  From  an  inspection  of  the  will?  Surely  not* 
It  might  have  been  denied  that  the  will  was  a  valid  one.  Was 
an  issue  to  be  made  up  to  try  the  question  in  an  action  of  debt? 
It  would  have  presented  a  strange  spectacle.  But  it  is  all  suf- 
ficient to  say,  the  defendant's  testator  had  the  right,  if  he  did 
not  think  proper  to  trust  to  a  conveyance  from  the  devisees  un- 
der the  will,  to  contract  for  one  from  the  heirs  at  large;  and  that 
having  done  so,  he  cannot  be  compelled  to  pay  the  money,  until 
the  terms  of  the  contract  have  been  complied  with  by  the 
plaintiff. 
Let  the  judgment  be  affirmed. 


'^Baebb,  et  ali.  w.  Dodson. 

To  make  a  nnncapatife  will  i^ood,  it  ii  not  oeceisarj  that  tha  testator  slioQld  have 
specially  required  two  pertoos  to  bear  witneif  to  bit  dispoiition  of  hit  eflecta  io  the 
wordt  of  the  ttatate.  It  it  tafBcieat  if  there  exittt  in  hit  mind  at  the  time  a  fixed 
parpote  to  perform  a  tettamentaiy  act,  and  that  two  persona  feel  themteWet  called 
upon  by  Uie  language  addressed  to  them  to  natioe  the  ditposition  of  his  eibctt. 

At  the  September  term,  1841,  of  the  County  Court  of  Mauiy 
county,  Eliza  Dodson,  the  widow  of  William  R*  Dodson,  pre- 
sented for  probate  the  alleged  nuncupative  will  of  said  Dod- 
son, deceaaed.  At  the  next  term  of  the  court.  Baker,  and  wife, 
who  was.a  sister  of  the  deceased,  appeared,  and  others,  the  bro- 
thers andsisters  of  deceased,  and  contested  the  said  alleged  will; 
and  an  issue  having  been  made  up,  the  case  was  certified  to  the 
Circuit  Court  of  Maury  county  for  triaL  At  the  January^term, 
1843,  Dillahunty,  Judge,  presiding,  the  case  was  submitted  to 
a  jury.  It  appeared,  that  Dodson  married  in  1840,  and  died 
in  1841,  leaving  a  widow  and  no  children  or  parents,  but  bro- 
thers and  sisters.    Dodson  was  taken  sick  at  his  own  house  in 
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Maury  county;  and  on  Monday  night,  the  23d  day  of  August, 
1841,  he  exclaimed:  **I  am  gone— I  am  lost."  He  dien  remain- 
ed silent  some  fifteen  minutes,  when  Boyd  and  Hays  came  in. 
He  addressed  himself  to  them  without  calling  them  by  name, 
saying:  ^'I  wish  to  make  a  disposition  of  my  eflfects."  He  then 
proceeded  to  dispose  of  his  efiects.  He  said  he  had  a  nephew 
in  Texas,  named  after  him;  to  whom  he  gave  something.  He 
said  he  wished  Mrs.  Overton,  who  had  waited  on  him,  to  be 
well  paid  for  her  services,  and  the  balance  of  his  estate  some- 
thing upwards  of  a  thousand  doUars  in  value  to  be  given  to 
his  wife.  He  assigned  as  a  reason  for  giving  her  his  whole 
estate,  that,  he  had  treated  her  badly  on  some  occasions,  and 
wished  to  do  her  justice  in  the  disposition  of  his  estate.  He 
died  on  Friday  night  following.  This  is  the  substance  of  all 
testimony  on  the  point,  on  which  this  case  was  determined  in 
the  Supreme  Court.  , 

A  verdict  was  given  establishing  the  paper  ofiered  for  pro- 
bate, as  the  nuncupative  will  of  the  deceased.  A  motion  was 
made  for  a  new  trial.  This  motion  was  overruled,  and  a  judg- 
ment rendered  cm  it.    The  defendants  appealed. 

ThanutSj  for  plaintiffs  in  error.  Williams  on  Executors,  68, 
61;  2  EcL  229;  1  Eel.  230;  6  Eel.  253;  10  Yei^.  601;  Swin.  on 
Wills,  59,  855, 856;  Kent's  Com.  517. 

D.  CampbeU,  for  defendant  in  error. 

Rbbsb,  J*  delivered  the  opinion  of  the  court. 

The  question  in  this  case  is  embraced  within  narrow  limits. 
It  turns  upon  the  sufficiency  of  the  proof,  and  the  accuracy  of 
the  charge  to  the  jury  as  to  what  is  technically  called  the  rogatio 
tettium  of  a  nuncupative  will  propounded  for  probate.  Two 
witnesses,  John  B.  Hays  and  Laird  H.  Boyd,  testified,  that  the 
deceased^  addressing  himself  to  them,  said:  '*!  wish  to  make  a 
disposition  of  my  eflfects" — and  then  went  on  to  declare  the  nun- 
cupation. 

They  felt  and  understood  themselves  by  such  address  to 
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them,  and  the  language  used,  to  be  called  on  specially  to  notice 
the^^ttmof  the  wilL  The  will  being  made,  the  deceased  ex- 
plained to  them  the  reasons  and  motives  which  produced  the 
particular  disposition.  There  is  no  doubt,  from  the  testimony 
*  of  these  witnesses,  that  it  was  the  fixed  purpose  of  the  party  to 
perform,  and  that  he  believed,  he  was  performing,  a  testament- 
ary act 

The  leading  object  of  the  16th.sec«  of  the  act  of  1784,  as  to 
the  special  requirement  to  bear  witness,  or  the  rogaiio  testiumt  is 
doubtless  to  dis^tinguish  between  a  valid  nuncupation,  and  cas- 
ual conversations  by  one  in  his  illness,  as  to  his  wishes  on  the 
subject  of  his  property,  and  to  guard  against  the  latter  being 
imposed  upon  the  court  as  testamentary.  But  it  is  not  neces-> 
sary  for  such  purpose,  that  the  testator  (if  he  may  be  so  called) 
should  know  or  quote  the  very  language  of  the  statute.  It  is 
sufficient,  if  by  intelligent  act  and  language,  he  invoke  their 
special  attention  and  attestation  to  what  he  is  going  to  say,  or 
lo  what  he  has  said.  If  he  address  them,  and  say,  I  wish  to 
make  a  disposition  of  my  eflfects,  and  go  on  then  and  niake  the 
factum  of  said  disposition,  we  cannot  say,  that  the  statute  has 
not  been  complied  with. 

The  court  charged  that  it  would  be  sufficient,  if  one  witness 
heard  and  proved  the  rogatio;  and  such  charge  does  not  appear 
to  be  contrary  to  the  authorities  found  in  the  Ecclesiastical  Re- 
ports. 

This  court  said,  in  the  case  of  Tally  vs.  Buuenvarthf  10  Yer. 
503,  obiter  et  arguendoy  tbatperhapi  all  the  witnesses  must  hear 
and  prove  the  rogatio. 

It  may  be,  that  this  is  not  necessary.  It  is  not  material,  how- 
ever, as  it  seems  to  us,  to  decide  the  point:  for  here,  two  wit- 
nesses both  heard  and  proved  the  rogatio. 

Let  the  judgment  be  afifirmed. 
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Crutcheb  vs.  Williams. 

The  defeodant  pleaded  nU  ia«t,  payment  and  let-off  in  ibort,  to  an  action  of  debt; 
and  plaintiff  filed  replication!  to  the  pleas  also  in  short ;  and  the  joiy  ntoned  a  veidict 
that  the  defendant  owed  the  debt  in  the  declaration  menUoned.  Held,  that  this  ver- 
dict did  not  dispose  of  the  whole  defence*  and  coald  not  ftand. 

MarsAaUj  Campbell  and  Fagtery  for  plaintiSI 

Cahal  and  fF^tte,  for  defendant 

TuRLBY,  J.  delivered  the  opinion  of  the  court. 

This  is  an  action  of  debt  brought  by  Charles  P*  Williams 
against  Henry  L.  Crutcher,  to  recover  back  a  sum  of  money 
paid  by  him  upon  legal  proceedings  in  the  State  of  Mississippi, 
which  were  set  aside  and  annulled  afterwards  by  the  Supreme 
Court  of  that  State. 

To  this  action,  defendsuit  pleaded  in  short,  nil  dAet^  pay- 
ment and  set-off,  no  notice  of  the  pendency  of  the  writ  of  error; 
to  all  of  which  there  are  replicatbns  and  issues  also  in  short 

The  jury  in  their  verdict  found  the  issue  of  nU  debet  in  favor 
of  the  plaintiff,  without  noticing  the  others,  upon  which  judg- 
ment was  given  by  the  Circuit  Judge.  This  is  erroneous.  It 
has  always  been  held,  that  when  there  are  several  issues,  they 
must  all  be  found  by  the  jury  before  judgment  can  be  pronoun- 
ced. It  is  true,  this  need  not  be  done  in  specific  terms.  The 
words,  **find  the  issues,"  have  been  held  to  be  sufficient  But 
in  the  case  under  consideration,  the  jury  say  they  find  the  de- 
fendant owes  the  debt  in  the  declaration  mentioned.  This  on- 
ly negatives  the  plea  nii  debet^  leaving  the  issues  upon  the  pleas 
of  payment,  set-off,  and  want  of  notice,  undisposed  of.  It  is 
true,  these  pleas  are  in  short,  and  need  not,  as  we  have  held, 
have  been  noticed  by  the  plaintiff;  in  which  case  we  would  not 
have  noticed  them:  but  he  has  chosen  to  consider  them  as  pleas; 
and  having  done  so,  we  must  do  so  likewise,  as  has  been  often 
determined  by  the  court  The  verdict  of  the  jury,  then,  not 
disposing  of  the  whole  defence,  no  judgment  could  be  entered 
tbereon. 

Judgment  reversed,  and  case  remanded  for  a  new  trial. 
44 
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FoBTBB  VS.  Hall  &  Eaton. 

1,  Where  an  atteehoieot  bill  itates  the  1111011111  of  the  defendants  indebtedoeMt  it  it 

not  neceftary  the  affidarit  thonld  etate  ft. 
%  The  term  dom\cil  has  a  more  extennre  signification  than  the  tefin  residenee.    In 

addition  to  a  residence,  it  embraces  within  iU  meaning  the  intention  of  making  IM 

rMidMcs  the  home  of  the  yarty. 

3.  If  the  complainant  in  an  attachment  bill  fail  to  stale  in  his  bill  or  affidaTlt  attached 
thereto  the  amount  of  the  defendant's  indebtedness;  or  if  defendant  be  not  a  non- 
resident, and  the  defendant  answers,  he  waires  those  objections.  They  are  matters 
which  shonld  be  pleaded  in  abatement. 

4.  A  person,  who -endorses  for  the  accommodation  of  the  firm,  having  taken  np  the 
notes,  becomes  thereby  the  creditor  of  the  firm,  and  has  a  lien  on  the  partnership  ef- 
fects as  against  the  separate  creditors  of  the  partners,  for  his  reimbursement. 

6.  The  filing  of  an  attachment  bill  by  one  member  of  a  firm  against  the  others,  dissolves 
the  firm:  not  so  where  a  creditor  files  the  bill  and  attaches  the  property  of  the  finn. 

6.  To  render  a  firm  responsible  for  a  note  given  by  one  member  thereof,  in  bis  own 
name,  it  mnst  appear  that  the  credit  was  given  to  the  firm  and  that  the  money  ob- 
tained by  the  note  went  into  the  business  of  the  firm ;  otherwise  it  will  be  treated  as 
an  election  by  the  creditor  to  trust  lo  the  responsibility  of  the  maker  of  the  note  alone. 

7.  When  one  member  of  a  firm  executes  his  individual  note  to  obtain  money,  he  is  not 
a  competent  witness  to  prove  that  the  money  was  obtMned  on  the  credit  of  the  firm 
and  went  into  the  business  of  the  firm. 

The  record  in  this  case  having  been  mislaid,  the  reporter  is 
unable  U>  give  any  fuller  statement  of  facts  than  that  contained 
in  the  qpinion  nf  the  couit. 

Fogg,  for  the  complainant 

S.  H*  Ewifngj  for  the  defendant 

GiuBBN»  J.  delivered  the  opinion  of  the  conit. 

This  lis  an  attachment  bill,  filed  by  virtue  of  the  act  of  1835*^. 
oh.  43,  C.  fc.  N.  106,  and  1837-8,  ch.  166,  sess.  acts,  234. 

The  affidavit  does  not  state  the  indebtment  of  the  defendant, 
but  dtates  that  ^*tfae  allegations  contained  in  the  foregoing  bill» 
so  feihr  as  tbey  «u:e  stated  on  his  own  knowledge  are  true,  and  so 
far  as  they  ai6  stated  on  Ithe  information  of  others  he  believes 
to  be  true." 

The  fttfi  sets  oul  particularly  the  various  items  in  which  it  is 
alleged  the  defendant  Eaton  is  indebted  to  the  complainant. 

The  proviio  to  the  first  section  of  the  act  of  1836-6  requires 
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that  the  oomplamant  shall  make  affidavit,  that  the  defeiKlant 
16  indebted  as  charged  in  the  bill,  and  is  a  non-reaideat.  It  is 
then  the  duty  of  the  officer  having  the  attacbpoent,  to  l/^vy 
it,  and  take  into  his  possession  so  much  of  the  personal  property 
of  the  defendant  as  is  necessaiy  to  satisfy  the  complainant's 
claim.  The  act  of  1887-8,  ch»  166,  is  amendatory  of  the  above 
recited  act;  and  among  other  things,  in  the  third  section  require 
that  *^the  complainant  shall  set  forth  in  his  bill  the  amount  of  his 
demand,  and  the  Judge  in  his  jial  shall  direct  so  much  of  the 
property  and  eflfects  of  the  defendant  to  be  attached'as  is  suffi- 
cient to  satisfy  such  debt  and  costs  according  to  the  complaint, 
and  if  the  sheriff  shall  make  an  excessive  distress  or  levy,  he 
shall  be  liable  therefor."  Whatever,  therefore,  may  be  the 
meaning  of  the  proviso,  the  first  section  of  the  act  of  1835-6  as 
to  the  statements  it  required  a  party  to  make  in  his  affidavit,  it 
is  clear  that  since  the  act  of  1837-8,  it  need  only  verify  the  &cts 
stated  in  the  bill. 

The  object  of  the  legislature,  in  requiring  that  the  amount  of 
the  demand  should  be  particularly  set  forth,  was  that  an  ei^ces- 
eive  levy  need  not  be  made.  This  is  shown  by  the  proviso  to 
the  act  of  1835-6,  where  the  officer  is  required  to  attach  so  much 
as  is  sufficient  to  satisfy  the  demand.  And  this  is  more  clearly 
shown  in  the  third  section  of  the  act  of  1837-8,  where  the  Judge 
is  required,  inhis/o^,  to  direct  so  much  of  the  property  and  ef- 
fects of  the  defendant  to  be  attached  as  is  sufficient  to  satisfy 
the  debt;  and  it  is  declared  that  the  sheriff  shall  be  liable,  if  he 
makes  an  excessive  levy. 

This  being  clearly  the  only  reason  for  requiring  that  the 
amount  due  the  complainant  should  be  stated  so  particularly, 
it  is  plain  that  the  statement  in  the  011,  which  is  required  by  the 
third  section  of  the  act  of  1837-8,  is  all  that  is  necessary  to  ac* 
complish  that  end,  and  is  all  the  legislature  designed  should  be 
done.  When  the  bill  is  sworn  to,  the  facts,  verified  by  oath, 
are  as  distinctly  stated  as  if  the  sum  due  were  again  set  forth 
in  the  affidavit. 

We  think,  therefore,  diat  it  is  not  necessary  that  the  affida- 
vit should  state  the  sum  in  which  the  defendant  is  indebted  to 
the  complainant. 
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It  is  iDBistedy  that  the  defendant  Eaton  was  not  a  non-resident 
of  the  State  at  the  time  the  bill  was  filed.  The  proof  is,  that 
he  had  been  Governor  of  Florida,  residing  in  that  Territory; 
Minister  of  the  United  States  to  Spain,  residing  some  years  at 
Madrid,  and  was,  at  the  time  this  bill  was  filed,  living  with  his 
family  in  the  District  of  Columbia.  Mr.  Hall  states  in  his  depo- 
sition, that  the  defendant  Eaton,  in  the  autumn  of  1840,  gave 
direction  for  the  transfer,  from  Nashville  to  Washington,  of  va- 
rious articles  of  household  fiimiture,  and  a  female  slave  to  serve 
him  as  a  cook;  and  that  he  removed  from  Nashville  in  Novem- 
ber or  December,  1840,  and  took  up  his  residence  at  Washing- 
ton. The  witness  not  only  states  the  fact,  that  the  defendant's 
residence  was  in  Washington,  but  he  couples  with  that  state- 
ment, a  detail  of  circumstances  from  which  the  court  can  see 
that  the  iTUention  of  the  defendant,  most  probably,  was  to  make 
his  permanent  domicil  at  that  place.  But  domicil  is  a  term  of 
more  extensive  signification  than  residence;  for  to  constitute  a 
domicil,  two  things  must  concur:  first,  residence;  and  secondly, 
the  intention  of  making  it  the  home  of  the  party.  Story's  Con- 
flict L.  344.  And  we  think  both  these  facu  concurred  at  the 
time  this  attachment  was  sued  out. 

But  we  consider  the  discussion  of  these  preliminary  questions 
to  have  been  unnecessary,  because  they  are  both  matters  in 
abatement,  of  which  the  defendant  should  have  availed  him- 
self by  proper  defences,  on  his  first  appearance  in  the  cause. 

But  he  has  answered  the  bill,  making  an  issue  upon  the 
merits;  and  this  is  a  waiver  of  all  objections  to  the  jurisdiction, 
except  such  as  show  that  the  matters  upon  which  a  decree  is 
sought  are  not  fit  for  the  cognizance  of  a  court  of  chancery. 

We  now  come  to  the  consideration  of  the  questions  upon 
which  depend  the  merits  of  the  cause. 

The  bill  charges,  that  in  1836,  Allen  A.  Hall,  John  H.  Eaton 
and  Edward  Breathitt  entered  into  a  partnership  in  a  distillery 
in  Davidson.  In  1837,  Edward  Breathitt  died.  Hall  and 
Eaton  carried  on  the  partnership;  and  in  the  prosecution  of  their 
business,  executed  various  notes,  which  were  endorsed,  for 
their  accommodation,  by  the  complainant:  notes  were  executed 
by  other  persons  for  the  benefit  of  Hall  and  Eaton,  and  at  their 
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request  endorsed  by  the  complainant,  for  their  accommodation. 
The  complainant  has  paid,  and  otherwise  so  arranged  as  to 
satisfy  the  holders  of  these  notes,  and  has  taken  them  up; 
whereby  Hall  and  Eaton  are  indebted  to  him  for  the  same, 
amounting  to  upwards  of  twelve  thousand  dollars. 

Eaton  insists  that  there  was  no  partnership  between  himself 
and  Hall,  after  the  death  of  Breathitt;  and  as  all  the  notes  men- 
tioned in  the  bill  were  executed  subsequent  to  that  time^  he  is 
not  responsible  for  any  part  of  the  debt  claimed  by  complain- 
ant 

This  brings  us  to  the  consideration  of  the  facts  in  relation 
to  the  partnership.  By  the  articles  between  Hall,  Eaton  and 
Breathitt,  their  partnership  was  entered  into  the  30th  day  of 
May,  1836,  and  was  to  expire  the  14th  of  February,  1839. 
Breathitt  died  the  31st  of  January,  1837.  Eaton  being  at  that 
time  at  Madrid,  in  Spain,  various  letters  from  Eaton  to  Hall 
were  produced  and  read  in  evidence  in  the  court  below,  the 
first  dated  the  10th  of  March,  1838,  and  the  last  the  20th  of 
October,  1888. 

These  letters  were  written  in  relation  to  the  business  of  the 
distillery;  speak  of  Breathitt's  death,  and  of  continuing  the 
concern;  and  advise  as  to  its  future  management,  and  as  to  the 
means  for  raising  funds  to  carry  it  on. 

In  the  letter  of  the  10th  of  March,  1838,  he  informs  Hall  that 
he  had  made  arrangements  to  pay  the  note  of  $3,500;  urges 
him  to  press  every  sail  to  the  breeze  to  "place  ow  whiskey  ship 
in  some  better  trim;"  and  advises,  that  an  effort  be  made  to  bor- 
row 10,000  dollars  for  the  concern;  authorizing  HaJl,  in  addi- 
tion to  the  partnership  property,  to  pledge  for  that  purpose  a 
portion  of  his  private  estate. 

In  a  letter  dated  25th  March,  Hall  is  again  advised  to  borrow 
8  or  10,000  dollars,  at  one  and  two  years.  In  the  letter  of  the 
2d  June,  the  wish  is  expressed  that  he  were  at  home,  to  "aid, 
assist,  and  think  of  matters,"  but  would  not  come  until  Hall 
should  give  a  more  flattering  representation  of  the  condition  of 
things.  "The  rest,"  he  says,  "must  repose  with  your  own  good 
sense,  and  judgment,  and  prudence,  which,  I  crave  to  say, 
ought  to  be  placed  in  full  requisition;  or,  if  not,  both  you  and 
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your  friends  will  be  crippled,  if  not  destroyed."  In  a  letter  of 
the  6th  of  October,  Hall  is  told,  ^<the  winter  is  coming  on,  and 
you  wiU  need  grain  to  go  ahead.  On  this  day  week  I  will  have 
arranged  and  forwarded  to  H.  Toland  $3000  for  you." 

In  the  letter  of  20th  October,  1838,  he  informs  Hall,  that  be 
had  forwarded  to  H.  Toland  $2,600,  and  adds:  "The  seafion 
for  your  action  is  at  hand,  and  it  is  sent  to  enable  you  to  get 
along.  I  send  this  amount,  that  our  affairs  may  go  ahead;  and 
to  this  end,  lay  out  1,800  or  2,000  dollars  in  rye  at  least" 

These  extracts,  which  might  have  been  greatly  extended,  es- 
tablish beyond  any  doubt,  the  existence  of  a  partnership  after 
the  death  of  Breathitt*  The  argument,  that  these  letters  are  to 
be  regarded  in  the  light  of  a  proposition  to  Hall,  which  there  is 
no  evidence  he  ever  accepted,  when  we  examine  their  true 
character,  is  entitled  to  no  weight  The  letters  acknowledge 
the  receipt  of  communications  from  HaU  upon  the  subject;  and, 
instead  of  holding  the  language  of  a  propoMlf  they  every  where 
speak  of  a  subnsting  business^  understood  by  the  parties,  and  in 
which  the  writer's  interests  were  deeply  involved. 

The  truth  appears  to  be,  that  after  the  death  of  Breathitt,  the 
surviving  partners  chose  to  go  on  with  the  business,  without 
settling  up  the  old  concern,  and  without  any  definite  stipula- 
tions as  to  their  rights  and  liabilities.  Whether  they  were 
in  error,  as  to  the  effect  of  Breathitt's  death  upon  the  rights  and 
liabilities  of  the  parties,  we  are  not  infonned,  nor  can  it  make 
any  difference  as  to  their  liabili^  to  third  persons* 

But  it  is  said,  that  a  portion  of  the  notes  set  out  in  the  bill, 
which  were  executed  by  Hall,  in  the  name  of  Hall  and  Eaton, 
was  made  to  renew  notes  which  the  old  firm  of  A.  A.  Hall  & 
Ca  had  contracted  before  the  death  of  Breathitt;  that  Foster, 
the  endorser,  was  aware  of  this^'foct,  and  that  Eaton  is  not 
bound  for  their  payment  The  legal  principles  which  govern 
in  partnersh^  transactions  of  this  sort,  do  not  seem  to  be  matter 
of  controversy  between  the  counsel;  and  it  is  not  contended  by 
the  counsel  for  complainant,  that  a  partner  can  bind  his  co- 
partner by  a  contract  in  the  partnership  name,  to  pay  the  debt 
of  a  third  person,  for  which  the  parties  were  not  previously 
bound. 
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If  Eaton  had  not  been  a  partner  in  the  firm  of  A.  A.  Hall  & 
Co.  and  Hall  had  paid  the  debts  of  that  firm,  by  securities  exe* 
cuted  in  the  new  partnership  name  of  Hall  &  Eaton,  most  cer- 
tainly Eaton  would  not  have  been  bound;  and  such  notes  would 
have  extinguished  the  old  debt  of  A.  A.  Hall  &  Co.  and  the 
creditor  would  have  been  left  with  his  remedy  againstHall  only. 
But  the  situation,  and  consequently  the  liability,  of  the  parties 
are  very  difierent,  when  we  come  to  look  at  the  facts  of  the  case. 
Here,  the  firm  of  A.  A.  Hall  &  Co.  owes  debts,  and  Hall  & 
Eaton,  the  two  surviving  members  of  the  firm,  after  its  dissolu- 
tion by  the  death  of  Breathitt,  carry  on  the  same  business,  by 
the  use  of  the  property  and  efiects  of  the  old  concern;  and  Hall, 
the  BcAng  partner,  executes  the  notes  of  the  firm,  to  take  up  the 
notes  of  the  old  concern.  Both  the  partners  of  the  new  firm 
were  bound  for  the  debts  of  the  old  one;  and  although  these 
notes  were  ^ven  in  a  different  partnership  style,  still  they  are 
the  undertaking  of  persons  who  were  equally  bound  by  the  old 
note;  so  that)  in  fact,  they  are  the  notes  of  Hall  ft;  Eaton,  made 
to  renew  notes  which  both  Hall  &;  Eaton  previously  owed.  It 
is  manifest,  that  the  principle  upon  which  the  defendant  has  so 
much  insisted,  has  no  application  to  this  case.  But  it  is  insist- 
ed, diat  if  Eaton  became  the  partner  of  Hall  after  the  death  of 
Breathitt,  he  did  not  become  such  partner  until  his  letter  of  the 
10th  of  March,  1838,  reached  Hall,  and  that  the  partnership 
expired  the  14th  of  February,  1839,  that  being  the  period  lim- 
ited iot  the  partnership  of  A.  A.  Hall  ft;  Co. 

It  has  been  previously  shown,  that  the  letters  of  Eaton  are 
not  in  the  nature  of  a  proposition  to  Hall  for  a  partnership;  but 
OOQtain  a  recognition  of  rights  and  liabilities  in  regard  to  the 
business,  as  it  had  been  conducted  from  the  period  of  Breath- 
itt's death.  As  to  the  period  of  its  expiration,  the  articles  of 
the  old  firm  could  have  no  efiect:  fer  although  it  was  the  same 
business  continued,  yet  it  was  not  continued  by  virtue  of  the  old 
contract,  but  grew  out  of  the  acts  of  the  paities,  and  their  mu- 
tual recognition  of  the  existence  of  such  a  partnership.  It  can- 
not depend,  therefore,  on  the  limitation  contained  in  the  arti- 
cles creating  the  firm  of  A.  A.  Hall  &  Co.  for  its  duration,  bat 
can  only  be  dissolved  by  some  subsequent  fact,  which  the  law 
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holds  will  put  an  end  to  a  partnership:  and  in  this  way  the  de- 
fendant Eaton  most  certainly  understood  the  matter.  How  else 
shall  we  account  for  the  advice  in  his  letter  of  March,  1838,  that 
Hall  should  "keep  the  year's  supply  for  rye."  If  lie  understood 
that  the  partnership  would  expire  in  February,  1839,  it  is  dif- 
ficult for  us  to  understand,  why,  in  a  letter  written  less  than 
one  year  before  that  time,  he  should  have  urged  the  propriety 
of  keeping  a  tvoo  year's  supply  of  rye.  Again,  in  his  letter  of 
the  20th  of  October,  1838,  less  than  four  months  from  the  period 
it  is  said  the  partnership  was  to  terminate,  he  says,  "lay  out 
$1800  or  $2000  in  rye,  at  least"  This  he  wished  to  be  done, 
that  their  affairs  might  go  ahead.  It  is  impossible  to  conceive 
that  while  giving  these  directions,  the  writer  could  have  con- 
templated the  termination  of  the  partnership  in  February.  1839. 

But  it  is  insisted,  that  the  bill  filed  by  Mrs.  Breathitt  against 
Hall  &  Eaton,  for  a  settlement  of  the  firm  of  A.  A.  Hall  &  Co. 
and  the  attachment  of  the  partnership  efiects  by  order  of  the 
Chancellor,  wrought  a  dissolution  of  the  firm  of  Hall  &  Eaton. 

We  are  unable  to  perceive  the  force  of  this  proposition.  Cer- 
tainly, the  fact  that  a  creditor  files  a  bill  against  a  firm,  and 
causes  its  property  to  be  attached,  can  have  no  efiect  upon  the 
legal  relation  of  the  members  of  the  firm.  It  may  interrupt  the 
operation  of  their  business;  but  it  cannot  dissolve  the  partner- 
ship. 

If  Mrs.  Breathitt  had  been  a  member  of  the  firm,  and  as  such 
had  filed  her  bill  against  the  other  partners  for  an  account,  the 
case  would  have  been  entirely  diflerent.  But  here  she  is  a  cre- 
ditor; the  representative  of  one  of  the  partners  in  the  late  firm 
of  A.  A.  Hall  &  Co.;  and  as  such  her  bill  is  filed  against  the 
surviving  partners  for  an  account  of  that  business.  However, 
therefore,  it  may  interrupt  the  business  of  Hall  &  Eaton,  by  the 
attachment  of  their  effects,  it  cannot  alter  the  relation  of  part- 
ners, nor  take  away  the  power  of  each  to  bind  the  firm,  by  a 
contract  in  the  name  and  for  the  benefit  of  the  partnership. 

We  conclude,  therefore,  that  the  defendant  Eaton  was  the 
partner  of  Hall  from  the  death  of  Breathitt  until  Eaton  denied 
his  responsibility  for  the  notes,  in  the  fall  of  1840,  or  until  Mrs. 
Breathitt  and  Hall  joined  in  the  application  for  the  sale  of  the 
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effects.  It  follows,  that  he  is  resjponsible  as  partner,  for  all  the 
notes  which  were  executed  by  Hall,  in  the  name  of  the  firm  of 
Hall  ft  Eaton,  that  are  specified  in  the  complainant's  bill;  and 
as  the  complainant  has  satisfied  and  taken  up  these  notes,  be 
has  become  himself  th6  creditor,  and  the  defendant  Eaton  is 
his  debtor. 

We  come  nest  to  consider  the  questions  which  are  presented 
in  this  bill,  in  relation  to  those  notes  which  were  executed  in 
the  name  of  Hall  alone,  and  in  the  nam^  of  other  persons,  bat 
which  the  bill  alleges  were  executed  by  the  parties  and  endors* 
ed  by  the  complainant  for  the  benefit  of  and  at  the  request  of 
the  firm. 

In  the  case  of  Emmenon  t(  Cr&uek  vs.  Bowmani  (3  Hump.  Rep. 
209,)  this  court  held,  that  where  a  note  is  executed  in  the  name 
of  one  member  of  a  firm,  as  a  general  rule,  the  other  members 
of  the  firm  will  not  be  bound  therebjr;  that  to  bind  them  all,  it 
must  be  executed  in  the  firm  name,  unless  it  be  shown  that 
credit  was  given  to  the  firm  and  that  the  money  went  into  its 
business.  The  principles  announced  in  that  case  are  supported 
by  the  authorities:  Judge  Story,  (Com.  Part.  s.  102,)  speakit^ 
of  the  power  of  a  partner  to  bind  his  copartners,  says:  "All 
such  contracts  and  engagements,  acts  and  things,  he  has  au- 
thority to  make  and  do  in  the  name  of  the  firm;  and,  indeed, 
in  order  to  bind  the  firm,  they  must  ordinarily  be  made  and 
done  in  the  name  of  the  firm;  otherwise  they  will  bind  the  indi- 
vidual partner  only  who  executes  them  as  his  own  private  acts, 
contracts,  or  other  things."  Again,  s.  140,  he  says:  "If  a  per- 
son should  advance  money  for  a  firm,  and  yet  take  the  securi^ 
of  one  partner  therefor,  the  security  would  bind  that  partner  on- 
ly; and,  indeed,  if  the  separate  security  is  knowingly  taken  up* 
on  advances  for  the  firm,  it  will  ordinarily  be  treated  as  an 
election  by  the  creditor  to  absolve  the  partnership  from  respoa«- 
sibility,  and  to  confine  the  credit  to  the  partner  only;  nor  will 
it  make  any  difibrence  in  such  a  ease,  that  the  money  has  not 
only  been  borrowed,  but  has  been  applied  to  partnership  pur- 
poses. On  the  other  hand,  if  money  is  actually  borrowed  on 
the  credit  of  the  firm,  in  the  course  of  the  business  of  the  firm, 
45 
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it  will  make  no  difference  in  the  liability  of  the  other  partners, 
that  it  has  been  misapplied  by  the  borrowing  partner." 

In  CoUyer  on  Partnership,  (ch.  S,  s.  2,  p.  262,)  it  is  said:  "If 
a  person  advance  nooney  even  for  the  purposes  of  a  firm,  but 
takes  the  separate  security  of  one  partner,  the  partnership  not 
being  carried  on  in  that  partner's  individual  name,  the  contract 
as  evidenced  by  such  individual  security  is  several,  and  a  sev- 
eral action  only  can  be  brought  upon  it"  Again,  at  the  same 
page,  it  is  said:  ^'If  a  person  advance  money  to  the  firm,  and 
take  the  separate  bill  of  one  partner,  he  cannot  sue  the  firm  on 
that  security,  although  be  may  possibly  succeed  in  an  action 
against  the  firm  for  money  advanced  on  the  bill:  the  contract  is 
several,  and  the  individual  partner  alone  can  be  sued." 

It  is  clear,  from  these  authorities,  that  where  money  is  bor- 
rowed for  a  firm,  and  the  individual  note,  or  bill  of  one  partner 
only,  is  taken,  that  partner  alone  will  be  responsible  upon  the 
note  or  bill;  and  in  order  to  hold  the  firm  liable  for  money  ad- 
vanced, it  must  appear  that  it  was  obtained  for  the  firm,  and  on 
the  credit  of  the  firm;  otherwise  "it  will  be  treated  as  an  elec- 
tion by  the  creditor  to  absolve  the  partnership  from  responsibil- 
ity, and  to  confine  the  credit  to  that  partner  only." 

In  relation,  therefore,  to  the  notes  upon  which  Eaton's  name 
does  not  appear,  he  cannot  be  held  directly  responsible.  But 
as  the  complainant  has  paid  those  notes  to  the  creditors  who 
advanced  the  money,  having  been  liable  therefor  as  endorser, 
he  insists  that  he  thereby  became  a  creditor  of  the  firm  for 
money  advanced.  The  question  then  arises,  was  this  money 
advanced  for  the  firm  and  upon  its  credit? 

Upon  this  subject  we  have  only  the  testimony  of  Hall,  one  of 
the  partners.  It  is  unnecessary  to  examine  and  criticise  his 
evidence,  as  .we  are  of  opinion  he  is  not  a  competent  witness  to 
prove  the  facts  in  question.  Hall  is  clearly  responsible  to  the 
complainant  upon  these  notes.  He  is  a  party  to  them,  in  his 
individual  character,  and  from  any  thing  that  appears,  (unless 
we  look  to  his  testimony,)  the  complainant  endorsed  them  upon 
his  individual  responsibility  alone. 

If  he  is  permitted  to  prove  that  the  money  was  advanced  up- 
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on  the  credit  of  the  firm,  he  thereby  shifts  the  responsibility  of 
one  half  this  debt  from  his  own  shoulders  and  places  it  upon  the 
defendant  Eaton:  and  if  Eaton  should  be  compelled  to  pay  it, 
how  is  he  to  recover  it  back  if  by  Hall's  testimony  he  shall  be 
improperly  charged?  Clearly  he  would  have  no  remedy:  true, 
if  he  could  prove  that  Hall  had  sworn  falsely,  and  that  the  mo- 
ney was  not  obtained  for  partnership  purposes  and  npon  the 
credit  of  the  firm,  he  might  recover  the  amount  from  Hall  in  an 
action  for  money  had  and  received.  But  where  Is  he  to  get  the 
proof  f  If  there  was  other  testimony  than  that  of  the  parties, 
there  would  have  been  no  necessity  for  resorting  to  Hall's  evi- 
dence in  this  case.  This  question  is  in  principle  precisely  the 
same,  decided  by  this  court}  in  the  case  of  VanzatU  vs.  Kay.  (2 
H.  R.  109.)  It  is  true,  the  court  say  in  that  case,  that  where  the 
partnership  is  proved  by  other  evidence  or  admitted,  the  plain- 
tiff may  call  one  of  the  partners  to  prove  other  parts  of  the  case. 
The  reason  given,  is,  that  "in  such  case  the  witness  is  interest- 
ed to  defeat  the  plaintiff's  claim,  because  he  will  be  liable  to 
contribution,  should  there  be  a  judgment  against  his  co-part- 
ner." 

But  so  far  as  these  notes  are  concerned,  it  is  the  same  thing 
as  if  the  partnership  had  not  been  proved  by  other  evidence. 

If  a  suit  had  been  brought  at  law  against  Eaton  upon  these 
claims,  for  so  much  money  advanced  to  the  firm,  no  one  would 
contend  that  Hall  could  be  a  witness  to  prove  they  were  part-' 
nership  transactions.  But  can  the  fact  that  they  are  brought 
before  this  court,  in  connection  with  other  claims,  in  which  the 
partnership  is  established,  make  any  difference?  Surely  not. 
If  Hall  were  competent  in  this  case,  every  partner  might  make 
his  copartners  responsible  for  his  private  debts,  by  his  own  evi- 
dence, provided  he  and  the  creditor  were  base  enough  to  com- 
bine for  that  purpose. 

If,  therefore,  in  any  state  of  the  proof,  Eaton  could  be  made 
directly  liable  to  the  complainant,  (of  which  there  is  some  doubt) 
it  is  clear  that  upon  the  competent  evidence  in  this  record,  he 
cannot  be  regarded  as  the  debtor  of  the  complainant,  so  as  to 
authorize  a  recovery  in  this  attachment  bilL 

Hall  has  a  lien  upon  the  partnership  effects  for  the  payment 
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of  the  debts  of  the  firm;  and  Foster,  having  paid  these  notes, 
may  work  out  his  equity  against  Eaton,  through  Hall.  Story 
on  Partnership,  8.  326. 

We  are  of  opinion  the  decree  is  erroneous,  and  that  it  be  re- 
versed} and  reformed  according  to  the  principles  of  this  opinion. 


Rains  vs.  McNairt. 

Where  one  joiot  owfter  of  a  chattel  tells  the  eatire  chattel  and  deliven  pone»ion 
to  the  parchaser,  it  is  a  coaversioD,  for  which  trover  lies. 

John  McNairy  and  Francis  McNairy  were  the  joint  owners 
of  a  jackass.  A  judgment  was  obtained  in  the  Circuit  Court 
of  Davidson  county  by  Stout  against  John  McNairy,  and  a  Ji. 
fa.  was  issued  thereupon,  and  levied  on  the  animal,  by  Rains, 
sheriff  of  Davidson.  F.  McNairy  attended  on  the  day  of  sale 
and  forbade  the  same,  but  the  sheriff  sold  the  entire  interest  in 
the  animal  and  delivered  him  to  the  purchaser. 

Francis  McNairy  instituted  thereupon  this  action  of  trover  in 
the  Circuit  Court  of  Davidson  county  against  Rains,  and  a 
verdict  and  judgment  were  rendered,  Maney,  Judge,  presiding, 
in  favor  of  the  plaintiff,  for  the  sum  of  $300,  that  being  the  esti- 
mated value  of  his  interest  in  the  animal.  The  defendant, 
Rains,  appealed, 

Fletcher^  for  the  plaintiff  in  error.  The  plaintiff  in  erron 
Rains,  asks  for  a  reversal  of  the  judgment  of  the  Circuit  Court 
upon  these  grounds,  to  wit: 

1.  As  John  McNairy  owned  the  one  half  of  the  jack,  it  was 
his  duty  to  levy  the  said  execution  on  him,  and  his  duty  also  to 
sell  him. 

2.  He  could  only  sell  such  an  interest^  or  whatever  interest,  the 
said  John  8.  McNaiiy  had  in  him;  and  no  sale  that  he  could 
or  did  make,  could  or  did  deprive  the  defendant  in  error  of 
whatever  interest  he  owned  in  the  jack;  and  therefore  whatever 
interest  defendant  in  error  had  in  said  jack  before  the  sale,  he 
still  retained  after  the  sale. 
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3.  If  Joha  S.  McNairy  and  Fraacis  McNairy  were  tenants 
in  common  of  said  jack,  then  the  purchaser  at  the  sale  became 
a  tenant  in  common  with  Francis  McNairy;  and  being  such,  he 
had  as  much  right  to  the  possession  of  the  said  jack  as  the  said 
defendant  in  error  had;  and,  consequently,  the  sheriff  did  no 

^  wrong  in  delivering  said  jack  to  the  purchaser.  They  were  ten- 
ants in  common;  and  defendant  in  error  stiU  has  his  interest  in 
said  jack,  has  not  been  divested  of  it  by  the  said  sale,  and  can 
proceed  by  bill  against  his  co-tenant,  or  otherwise,  to  secure 
his  interest,  should  be  apprehend  loss  by  removal  or  other  im- 
proper conduGt.  See  Story  on  Partnership,  page  684  and  sec- 
ti9n  414,  and  all  from  page  373  to  382.  See  Watson  on  Part- 
nibrship,  98, 102  and  106. 

4.  Another  ground.  One  joint  tenant  or  tenant  in  common 
cannot  sue  another  tenant  in  common  in  trover  for  the  sale  and 
delivery  of  the  chattel  so  jointly  owned«  1  Chitty  on  Pleading, 
66, 166;  2  Johnson's  Reports,  468;  16  Johnson's  Reports,  106, 
and  note  c,  where  all  the  cases  are  reviewed;  16  Johnson,  179. 

Rains  by  his  levy  acquired  an  interest  in  said  jack;  and  the 
moment  he  made  that  levy  became,  in  the  place  of  John  S. 
McNaiiy,  a  tenant  in  common  of  said  jack  with  defendant  in 
error;  and  if  one  tenant  in  common  cannot  maintain  trover 
against  another,  then  this  action  cannot  be  sustained,  and  the 
judgment  of  the  Circuit  Court  must  be  reversed.  Story  on 
Partnership,  379.  See  6  Yerger,  as  to  the  interest  acquired  by 
the  sheriff  by  a  levy.  16  Johnson,  101,  note  c,  where  all  the 
cases  are  reviewed. 

Andrew  Ewing,  for  defendant  in  error.  The  only  question 
in  this  case  is,  whether  one  tenant  in  common  of  a  chattel  can 
sue  a  sheriff  for  executing,  selling  and  delivering  the  whole 
ch^^^l  on  a  separate  execution  gainst  his  co-tenant.  The 
original  doctrine  was,  one  tenant  could  only  sue  his  co-tenant 
in  case  of  the  loss  or  destruction  of  the  chattel;  but  the  modern 
decisions  have  so  far  extended  the  meaning  of  these  two  words 
as  to  make  them  include  a  sale  of  the  whole  chattel  and  its  de- 
livery to  a  third  person.  See^  Barn  &  Adol.  896;  9  Wendell, 
364;  3  do.  398;  21  Pickering,  659;  16  Mass.  82;  21  Wendell,  76; 
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6  Vermont,  462;  1  Kent's  Commentaries,  361,  note;  13  Maine 
Reports,  196. 

Green,  J.  delivered  the  opinion  of  the  court 

Francis  H.  and  John  S.  McNairy  were  joint  owners  of  a 
jackass,  upon  which  Rains,  the  sheriff,  levied  an  execution  in 
his  hands  against  John  S.  McNaiiy.  F.  H.  McNairy  forbade 
the  sale,  claiming  the  ownership  of  one  half;  but  the  sheriff 
sold  and  delivered  to  the  purchaser  the  whole  jack;  whereupon 
this  action  of  trovier  was  brought* 

The  plaintiff  recovered  for  one  half  the  value  of  the  jack  in 
the  Circuit  Court,  and  Rains,  the  sheriff,  appealed  to  this  court. 
It  is  now  insisted;  that  the  sheriff  had  a  right  to  take  and  de- 
liver the  jack  to  the  purchaser,  by  virtue  of  the  execution  against 
John  8.  McNairy;  that  the  purchaser  became  joint  owner  of  the 
jack  with  F.  H.  McNairy,  the  sale  of  the  entire  property  having, 
in  fact,  transferred  only  the  one  half;  and  as  a  consequence  of 
these  propositions,  it  is  contended  that  there  has  been  no  con- 
version, and  that  no  action  lies  by  one  tenant  in  conmion  against 
the  other- 
Each  co-tenant  having  a  right  to  the  possession,  cannot  be 
sued  by  the  other  part  owner,  unless  there  has  been  a  conver- 
sion of  the  property;  and  the  older  elementary  books  hold,  that 
a  sale  by  one  co-tenant  of  the  entire  property  does  not  amount 
to  a  conversion,  but  that  its  destruction  would. 

It  is  argued,  that  as  the  sale  by  one  tenant  in  common  of  his 
co-tenant's  share,  passes  the  interest  of  the  vendor  only,  the 
interest  of  the  other  co-tenant  still  remains  in  common  with  the 
purchaser,  and  therefore  there  can  be  no  conversion  by  the  act 
of  sale.  Bac.  Abr.  Trover.  Salk.  292;  1  East,  367;  Littleton, 
^23.  And  this  doctrine  wy  maintained  in  the  case  of  JUJAHs- 
reau  vs.  Nartauj  (16  Jh.  Rep.  179,)  where  it  was  held,  that  a 
sale  was  not  such  a  destruction  of  the  property  as  to  destroy 
the  tenancy  in  common. 

But  the  more  recent  American  cases  hold,  that  as  the  as-. 
sumption  of  authority  over,  and*actual  sale  of  the  property  by 
a  stranger,  will  constitute  a  conversion,  so  the  assuming  au- 
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thority  lo  sell,  and  actually  making  sale  of  the  interest  of  ano- 
ther, under  a  claim  of  title  in  the  vendor,  although  he  be  part 
owner,  may  be  taken  to  be  a  conversion,  for  which  an  action 
of  trover  will  lie.  Wdd  vs.  Oliver,  21  Pick.  659;  White  vs. 
Osborne,  21  Wend.  R.  72;  MdviUe  vs.  Brown,  16  Mass.  82;  Lu- 
cas vs.  fVasson,  3  Dev.  R.  398. 

It  is  true,  such  sale  does  not  vest  in  the  purchaser  any  greater 
interest  than  that  of  the  party  making  the  sale;  and  the  co- 
tenant,  who  is  not  consulted,  may  so  consider  it,  and  take  the 
property  when  opportunity  offers;  but  he  may  sue  in  trover  for 
the  conversion,  and  thereby  vest  in  the  purchaser  the  entire 
property     21  Wend.  R.  77. 

In  a  late  case  (WaddeU  vs.  Cook,  2  Hill's  R.  47,)  an  action  of 
tretpass  was  sustained  against  the  marshal,  Waddell,  for  seizing 
and'selling  goods  of  Cook  under  a  ^.^.  against  Bowne,  who 
was  a  joint  owner  of  the  goods  with  Cook.  The  court  held, 
that  though  the  marshal's  authority  extended  to  a  total  dispos- 
session of  both  the  co<-tenants  by  an  execution  against  one,  yet 
the  law  denied  him  the  right  to  seU  the  entire  property.  <'In 
attempting  to  do  so,  though  the  act  be  nugatory,  yet  the  law 
may  wdU  treat  it  as  such  an  abuse  of  legal  authority,  as  renders 
him  a  trespasser  ab  initio.    2  Kent,  361,  note  b,  4th  ed. 

We  therefore  think  this  eiction  was  well  conceived,  and  af^ 
firm  the  judgment. 
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Cannon,  adm^r.  vs.  SnowAon  et  ah. 

Where  R  Constable's  bond  is  taken,  payable  to  thcCiovcrnor,  for  \ha  time  being,  and 
bit  •uccewort  in  office,  the  right  to  sue  vests  in  the  soccessor,  and  not  in  the  penonal 
rc^preBenUtive  of  the  decMsed ;-  and  if  the  bond  be  no|  statutory,  and  aait  be  brought 
in  the  name  of  the  personal  representative,  the  facU  which  give  the  right  to  the  per- 
sonal representative  to  sue  must  be  exhibited  In  the  declaration  or  a  demurrer  lies. 

Thk  is  an  appeal  from  the  judgment  of  the  Circuit  Court  of 
Wayne  county. 

BasCf  for  plaintiff.  It  ia  objected,  that  the  declaration  ekows 
that  the  bond  is  payable  to  Newton  Cannon^  Governor!  aad  his 
successors  in  office,  and  the  action  is  brought  by*fiachel  Canr 
non,  administratrix.  In  the  case  of  PoUt  Gov.  vs.  Plwnmer 
and  otherSf  2  Hump.  500,  this  court  decided  that  the  afiee  was 
the  payee  in  all  bonds  taken  for  the  public  benefit,  and  not  the 
person  of  the  Governor;  but  U  does  not  necessarily  follow,  liiat 
the  bond  would  go  in  succession;  because,  if  not  a  slatntoiy 
bond,  the  legal  title  would  be  in  the  person  of  the  Govemsr,  and 
go  to  the  legal  representative*  The  requisitions  of  the  statute 
must  be  complied  with  in  all  essential  points,  to  make  it  a  good 
statutory  bond.  6  Yerg*  d63.  And  the  only  difficnlt^  in  this 
case  seems  to  be,  to  determine  whether  or  not  this  bond  is  stat- 
utory. It  is  said  that  the  description  in  the  declaration  shows 
it  to  be  a  statutory  bond.  But  this  is  denied.  The  declara- 
tion does  not  disclose  facts  sufficient  to  show  a  compliance  with 
the  statute  in  all  essential  points.  2  Yerg.  113;  6  Yerg.  363. 
The  words  in  the  declaration,  "Grovef  nor  of  the  State  for  the 
time  being,  and  his  successors  in  office,"  may  be  well  rejected 
as  surplusage.  11  East,  62;  3  Bar.  &  Adol.  655;  1  Term  Rep. 
235;  7  John.  Hep.  462;  13  John.  Rep.  80;  1  Chitty's  Plead. 
263;  8  Cowen's  Rep.  42;  2  Hump.  506. 

It  is  insisted,  that  if  the  bond  is  a  statutory  bond,  the  defend- 
ant should  have  craved  oyer  and  set  out  the  bond,  and  condi- 
tion, and  demurred.  2  Saunders,  60,  (note  3);  2  Term  R.  575; 
8  John.  Rep.  410.  The  profert  in  the  declaration  does  not 
make  the  bond  a  part  of  the  declaration,  and  this  court  cannot 
by  an  inspection  of  the  record,  see  that  the  bond  is  taken  in 
compliance  with  the  requisition  of  the  statute,  and  if  the  bond 
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is  not  Statutory;  the  suit  should  be  brought  in  the  name  of  New- 
ton Cannon,  or  his  personal  representative.  Tibbius  vs.  Can- 
aday  10  Yerg.  Rep.  465. 

It  is  insisted,  that  the  defendants  should  have  pleaded  specially, 
in  defence,  that  the  bond  sued  upon,  was  a  statutory  bond,  and 
have  set  the  same  out  in  a  special  plea,  so  the  court,  upon  a 
demurrer  to  the  plea,  would  have  had  the  question  fairly  be- 
fore it,  or  so  the  plaintiff  could  have  replied  by  tendering  an  is- 
sue, either  to  the  country  or  court. 

It  is  also  insisted,  that  the  plaintiff  had  a  right  to  select  the 
form  of  action,  or  in  other  words,  the  action  would  have  been 
properly  brought,  either  in  the  name  of  the  successor  of  Gov- 
ernor Cannon  or  his  legal  representative.  10  John.  Rep*  400; 
13  Mass.  Rep.  477,  and  authorities  there  refered  to. 

B.  S.  Alien  and  NichoUony  for  defendants. 

Rbbsb,  J.  delivered  the  opinion  of  the  court 

This  is  an  action  of  covenant,  brought  by  the  personal  re- 
presentative of  Newton  Cannon  against  HoUis  and  his  sureties 
as  Constable. 

The  declaration  sets  out  the  bond  which  was  signed  and  seal- 
ed by  the  parties  defendant,  and  by  which  they  acknowledged 
themselves  to  be  held  and  Ermly  bound  unto  Newton  Cannon, 
Governor  of  the  State  of  Tennessee,  and  his  successors  in  office, 
in  the  sum  of,  &c.  And  proceeds  to  describe  a  good  official 
and  statutory  bond  of  a  Constable.  The  defendant  demurred, 
upon  the  ground  mentioned  in  aprevious  case,  and  determined  in 
the  case  of  the  Union  Bankva.  Plummerjthst  these  official  bonds, 
taken  to  persons  in  office,  having  succession,  vest  in  the  office, 
and  do  not,  and  cannot  vest  in  the  person  of  the  incumbent. 
The  Circuit  Court  sustained  the  demurrer,  and  the  plaintiff  has 
appealed  to  this  court  in  error. 

The  principle  upon  which  the  judgment  of  the  Circuit  Court 
was  founded,  has  not  been  questioned  by  the  plaintiff's  coun- 
sel, but  it  is  contended,  that  the  bond  might  not  have  been  taken 

by  and  acknowledged  before  the  county  court,  and  nught  not 
46 
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therefore  be  statutory.  This  is  possible,  but  not  shown.  The 
deckrition  c^ont^dns  all  which  would  be  necessaiy  to  maintain 
the  action  as  a  statutory  bond.  It  is  upon  the  face  of  it,  and  as 
de^ribed  a  stattitory  bond.  Prima  facte  it  rest^  ib,  and  be- 
bhgs  to  the  successor  of  Newton  Cannon,  to  the  dfficei  And 
those,  therefore,  who  alledge  the  title  of  Mre.  Cannon,  the  per- 
sonal representative  of  the  private  individual,  Newton  Cannon, 
mudt  show  th6  grotinds  upon  which  that  title  exists.  Havii^ 
stated  such  facts  as  vest  the  title  elsewhere,  they  teost  not  stop 
there,  but  state  also  those  %icts  which  bring  back  their  title 
Aga&tky  and  lievest  it.    This  they  have  toot  donew 

The  demurrer,  therefore,  was  properly  taken,  and  correct- 
ly ^sustained,  knd  the  judgment  of  the  Circuit  Court  will  be  af- 
firmed. 


ilSBBIHa  &  BlBD  vs.  PoiJiABD^S  €3^7$. 

Herri DS  &  Bird  took  poneMioa  of  land  ander  a  parol  poichate  from  Pollard,  and  mad* 
valoabte  improv^m^iith  (het^on,  hiMn^g^  in  goo^  Mih'kf  eonipl«to  tlM  cMifract. 
T%k  tt^nHOB  ftf  th«  otfitnoCtna  frwtfatad  ^  a  diaagMMneat  of  the  partiei:  Held* 
tliat  Pollard  was  liable  to'accovnt  to  tliem  for  the  Talos  of  hnprovements  j»laced  on 
the  pr«»miwi  doring  bit  occopaiioii  of  tbeto. 

This  bin  was  filed  in  thb  Cfaaticery  Coort  at  Clarkgville,  tad 
wastieard  on  bin,  answer,  replicfiyoB  and  nqiort  of  the  Clerk 
tad  Mkster  at  March  term,  184S,  ChsrtMsellor  McCambell  pie- 
siding.  He  allowed  the  valae  of  improvements  to  complaift- 
tints,  tind  de<5teed  aect>rding1y,  ftcm  wbitii  die  defendants  ap- 


KwMe^  for  complainants. 

Johnsoh,  ibr  defendants.  See  6.  John.  888,  416;  8  A.  K. 
Marfan,  389;  4  Bibb;  S  Dess.  64ft;  6  Monvee,  667;  2  Bibbt 
45;  8  Bibb,  S8d;  1  A.  K.  Mareh.  889. 
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GsBPNi  J.  delivered  th^  opinioa  of  the  court. 

The  complainants  agreed,  verbally,  to  purchaae  a  tract  of 
land,  in  Montgomery  county,  from  the  defendant|  and  iq  part 
^aymept  therefor  conveyed  and  delivered  him  a  negro  womai) 
and  child,  at  the  price  of  $800.  They  went  into  possession  of 
the  land  and  made  valuable  improvements.  They  also  enjoy- 
ed the  farmi  and  sold  a  quantity  of  valuable  timber. 

When  a  written  contract  was  about  being  made  between  the 
parties,  a  misunderstanding  of  each  other  existed;  the  c<ftn- 
plainants  insisting  on  having  a  deed,  and  the  defendant  being  . 
wiUing  only  to  give  his  bond  fi>r  a  title  when  the  purchase  jqaoney 
i^uld  be  paid.  Whereupon  the  complainants  filed  this  bill, 
asking  to  be  restored  to  the  enjoyment  of  the  property  that  had 
been  deUvered  to  the  defendant  in  payment  for  the  land,  md  for 
compensation  for  improvements  made  upon  the  land. 

The  Chaiicellor  decreed  a  rescision  of  the  contract  as  to  the 
negroes;  and  that  they  be  delivered  to  the  complainants;  thaX 
an  account  be  taken,  in  which  the  complainants  should  be  al- 
lowed for  the  value  of  improvements  put  upon  the  land,  and  for 
the  hire  of  the  n^oes;  and  should  be  charged  for  the  rent  of 
the  land,  and  the  valu^  of  timber  sold  by  them.  The  deJCend- 
ant  appealed  to  this  court. 

The  only  questjon  which  is  now  made,  is,  whether  the  jcom* 
plainants  are  entitled  to  ^xxnpensation  for  improvementsu  It 
appears  from  the  bill,  answer  and  proof  in  the  cause,  that  the 
cQKaplainants  went  into  possession  of  the  land  in  good  faith^  jun- 
der  an  agoeemeftt  to  purchase.  The  execution  of  the  bill  of 
sale,  and  deUveiy  of  the  negroes  to  tbe  defendant,  m  part  pay* 
menl  for  the  land,  furnish  conclusive  evidence,  ths^  the  ^:om^ 
plaiaantsiiicended,  Ima  fid^^  to  fulfil  their  agr^qei^ot;  a^d  J^ 
ceive  a  title  for  the  laad.  As  to  the  subsequent  jpusundengta^d- 
ing  of  the  parties,  it  is  not  necessary  to  enquire.  The  contiact 
was  void;  not  having  been  in  writing.  And  the  question  is, 
whether  a  party,  who  has  made  improvements  on  the  land  of 
another,  his  possession  having  been  bonafide^  can  come  into  a 
court  of  equity  for  improv^nents. 

It  is  not  controverted,  but  that  if  the  owner  of  the  land,  were, 
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in  such  case,  to  come  into  equity,  seeking  an  account,  the  de- 
fendant would  be  permitted  to  deduct  therefrom,  the  full 
amount  of  all  meliorations  and  improvements  which  he  has 
beneficially  made  upon  the  estate.  This  would  be  done  upon 
the  old  and  established  principle,  that  he  who  seeks  equity, 
must  do  equity.    2  Story's  Eq.  Jurisp.  sec.  799. 

But  it  is  supposed,  that  Courts  of  Equity  ought  not  to  go  fur- 
ther, and  to  grant  active  relief  in  favor  of  such  iona,/^  possessor, 
by  sustaining  a  bill  for  improvements,  brought  by  him  against 
the  true  owner,  after  he  has  recovered  the  premises  at  law. 

This  opinion,  entertained  by  Chancellor  Walworth  {Putnam 
vs.  Bichiey  6  Paige's  Rep.  890,)  is  controverted  by  Mr.  Justice 
Stoiy,  in  a  very  able  opinion,  deh'vered  by  him  in  the  case  of 
Bright  vs.  Boydj  decided  in  the  Federal  Circuit  Court  for  the 
District  of  Maine,  and  reported  in  1  Story's  Rep.  478, 4^1-2-3. 

Li  neither  case  is  any  other  authority  refered  to.  And  it  is 
stated,  that  no  case  in  England  or  America  can  be  found, 
where  this  point  had  been  decided  either  way.  Judge  Story 
says:  ^^It  appears  to  me,  speaking  with  deference  to  other  opin- 
ions, that  the  denial  of  all  compensation  to  such  a  bona  Jide 
purchaser,  in  such  a  case,  where  he  has  manifestly  added  to  the 
permanent  value  of  an  estate,  by  his  meliorations  and  improve- 
ments, is  contrary  to  the  first  principles  of  equity.  To  me  it 
seems  manifestly  unjust  and  inequitable,  thus  to  appropriate  to 
one  man,  the  property  and  money  of  another,  who  is  in  no  de- 
fault." 

We  concur  in  these  views  of  the  learned  Judge,  whose  opin- 
ion has  been  quoted,  and  are,  therefore,  of  opinion,  that  the  com- 
plainants were  entitled  to  such  improvements  a$  have  enhanced 
the  value  of  the  land. 

No  question  is  here  raised,  as  to  the  amount  which'  was  al- 
lowed, or  of  the  correctness  of  the  account  in  any  particular. 
Let  the  decree  be  afiSrmed. 
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Wyatt  vs.  RieuiioND. 

Aay  legal  defence,  which  arises  after  an  issue  in  fact  c»r  in  law  is  made  up,  oiay  be 
pleaded  as  A  matter  iof  right,  and  it  is  within  the  discretion  of  the  court  to  admit  the 
plea  after  more  than  one  continuance  has  intervened.  This  discretion  must  be  regu- 
lated by  circumstauMt  extrinsic. 

This  is  an  action  of  debt,  for  rent,  instituted  in  the  Circuit 
jCourt  of  Davidson  county,  by  Wyatt  against  Richmond,  on 
the  4th  day  of  December,  1840.  The  record  shows,  that  the 
cause  was  continued  at  the  January  term,  1842,  on  the  affidavit 
of  plaintiff. 

At  the  January  term,  1843,  the  defendant  moved  the  court 
for  leave  to  file  an  additional  plea.  He  tendered  the  plea.  This 
plea  avers,  that  after  the  commencement  of  the  suit,  to  wit,  on 
the  25th  day  of  March,  1842,  he  filed  his  petition  for  his  dis* 
charge  from  his  debts  and  obligations,  under  the  bunkrupt  law; 
and  that  on  the  ;23d  day  of  August,  1842,  he  obtained  his  dis- 
charge by  a  decree  of  the  Federal  District  Court  at  Nashville, 
and  in  the  list  of  debts,  is  the  debt  of  plaintiff. 

Judge  Maney,  the  presiding  Judge,  rejected  the  plea,  on  the 
ground,  amongstothers,  that  defendant's  certificate  of  discharge 
is  dated  prior  to  the  sitting  of  the  last  term  of  the  court,  and 
that  it  ought  to  have  been  pleaded  at  the  previous  term  of  the 
court. 

The  case  was  then  submitted  to  a  jury,  and  a  verdict  and 
judgment  rendered  in  favor  of  the  plaintiff.  The  defendant  ap^ 
pealed. 

Washington  and  Lea^  for  the  plaintiff  in  error.  Sec  4  Hawks, 
283;  1  Hay.  181;  9  John.  266;  4  Serg.  &  R.  239;  6  Dow.  & 
Ry.  521. 

£.  H.  Emngi  for  the  defendant  in  error. 

Tu&LEY,  J.  delivered  the  opinion  of  the  court. 

This  is  an  action  of  debt,  brought  by  Winnefred  Richmond 
against  Spencer  Wyatt.  Pending  the  suit,  and  after  issue 
joined,  defendant  was  declared  a  bankrupt,  and  obtained  bis 
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certificate  as  such.  This  he  neglected  to  plead  at  the  first  term 
of  the  court  thereafter,  but  proposed  to  do  so  at  the  second,  and 
tendered  a  plea  in  proper  form,  which  was  rejected  by  the 
court  upon  the  ground,  that  it  had  not  boen  ofiered  before. 

This  involves  a  question  of  practice,  upon  which  there  is  no 
precedent  in  this  State,  and  it  is  very  difficult  to  apply  the  rules 
of  practice  of  the  courts  of  other  States  to  those  of  ours,  parti*- 
cularly  so  those  of  Great  Britain,  whose  courts  are  so  difierently 
constituted  from  ours.  Cbitty,  at  page  456  of  his  work  oi^ 
Pleadings,  lays  it  down  as  a  general  principle,  *'tbat  if  any 
matter  of  fact  has  arisen  after  an  issue  in  iact  or  joinder  in  de- 
murrer, it  may  be  pleaded  by  the  defendant,  as  that  the  plain- 
tiff hath  given  him  a  release;"  and  he  also  says,  that  it  may  be 
admissible  so  to  plead  the  defendant's  bankruptcy,  when  be  has 
obtained  his  certificate  after  issue  joined.  He  also  says,  at 
page  457:  '^with  respect  to  the  time  when  matters  of  this  de- 
scriptioD  are  to  be  pleaded,  it  appears,  that  if  the  ground  of  de- 
fence arise  after  plea  or  after  issu^,  and  before  the  return  of  the 
omre  fadoM^  it  should  be  pleaded  in  bank,  and  when  the  de- 
fendant after  pleading  obtained  his  certificate  as  a  bankrupt, 
and  then  pleaded  it  ia  bank  as  a  matter  which  had  arisen  after 
the  last  continuance,  but  in  fact  another  continuance  had  inter- 
vened between  the  certificate  and  the  plea,  the  court  ad  quitted 
him  to  plead  nua^jpr^  tmc  on  the  payment  of  the  cost''  This 
then  may  be  considered  aa  the  practice  upon  the  subject  while 
the  case  is  yet  in  bank:  whether  a  different  rule  would  be  made 
to  apply  after  the  case  had  been  set  for  trial  to  the  nm  jmm 
court,  be  does  not  say;  but  we  can  see  no  reason  why  it  sbovld. 
But  be  Ihis  as  it  may*  as  we  bave  no  such  distinctions  in  our 
courts,  the  case  always  being  in  bank,  if  we  may  so  csdl  our 
Circuit  Courts,  whatever  would  be  a  good  principle  of  prac- 
tice in  bank  in  England,  ufpon  the  subject  uader  consideration, 
would  be  a  good  one  here.  This,  then,  may  be  considered  as 
authority  for  the  reoeption  of  the  plea.  In  the  case  of  M^ar^an 
if  Smith  vs.  Dyery  10th  Johnson's  Rep.  161,  it  is  said,  that  it  is 
in  the  discnetbn  of  Uie  court  to  receive  the  plea  or  iK)t,  even  af- 
ter more  than  one  continuaaoe  has  intearveiied,  and  this  -discre- 
tion will  be  governed  by  circumstances  extrinsic  and  which 
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cannot  appear  on  the  face  of  the  plea.  This  case  clearly  shows, 
if  the  discretion  to  receive  the  plea  exist,  that  it  is  a  legal  and 
not  a  blind  discretion,  to  be  exercised  and  governed  by  circum- 
stanceflT  extrinsic  and  which  cannot  appear  on  the  face  of  the 
plea.  In  the  case  under  consideration  there  are  no  such  cir- 
cumBtaticeS)  and  the  plea  appears  to  have  been  rejected,  sim* 
ply  because  it  ie  a  plea  of  bankruptcy,  which  certainly  consti- 
tuted no  ground  for  its  rejection,  it  being  a  substantial  legal  de- 
fence, given  by  law  and  guaranteed  by  law,  and,  therefore,  en- 
titled to  as  much  favor  as  any  other  legal  defence. 

It  is  true  this  court  has  said  repeatedly,  that  it  interferes  with 
reluctance  upon  questions  of  practice  in  the  inferior  courts,  and 
upon  questions  involving  the  exercise  of  discretionary  power; 
but  where  the  discretion  is  legal  and  not  arbitrary,  and  involves 
questions  effecting  the  merits  of  the  suit  and  not  the  mere  mode 
of  conducting  it,  that  interference  has  and  always  must  be  in- 
terposed for  the  protection  of  the  right. 

Believing  then  as  we  do,  that  the  plea  in  this  case  ought  to 
have  been  received,  we  reverse  the  judgment,  and  remand  the 
csEuse,  with  instructions  that  k  be  received. 


Black,  admW.  vs.  Planters''  Bank  et  aU, 

1 .  A  jl.  Jik  itaaad  after  4ie  daatfa  of  defendant,  on  a  jadfrnent  rendered  prei^ian*  there- 
to, Telatm  «o  the  tflit,  and  hinde  the  goods  of  the  defendant  from  that  dale. 

S.  The  act  of  1833,  abolitbing  different  grades  of  dignity  in  the  debts  against  the  estates 
of  deceased  persons,  does  not  affect  the  lien  of  a  Ji,  J^,  which  attaches  before  the 
»deatb  elf  the  defeodant. 

This  was  a  'bill  filed  in  the  Chancery  Court  at  McMinville, 
fay  Black,  adaunistralor  of  Coflbe,  deceased,  against  the  widow, 
distributees  and  oreditors  of  the  deceased,  suggesting  the  in- 
fldj^ency  of  the  estate,  and  praying  fi)r  a  settlement  of  the  estate 
acoording  to  law. 

The  boll  stated^  that  the  Planters'  Bank  had  recovered  a  judg- 
ment against  GijBse  in  his  life  time,  for  $5871,  in  the  Circuit 
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Court  of  Davidson  county,  on  the  14lh  day  of  September,  1842. 
That  Coffee  died  on  the  3rd  day  of  October,  1842.  On  the  24th 
day  of  October  a  fi^fa.  was  issued,  and  on  the  29th  was  levied 
on  the  slaves  and  other  personal  property  of  the  deceased.  On 
the  7th  day  of  November  the  County  Court  of  Warren  county, 
appointed  Black  administrator  of  the  estate,  and  on  the  19th 
day  this  bill  was  filed.  It  prayed  an  injunction  against  the  Ji. 
fa.  J  the  sale  of  the  property  of  the  estate,  and  distribution  of  the 
proceeds  pro  rata  amongst  all  the  creditors  of  the  deceased. 

The  Bank  demurred  to  the  bill.  The  demurrer  was  sus- 
tained by  the  presiding  Chancellor,  Ridley,  and  complainants 
appealed. 

MeigSj  for  the  complainants. 

Fogg  and  Taul^  for  the  defendants. 

Grben,  J.  delivered  the  opinion  of  the  court. 

There  is  no  question,  but  that  in  England  a  fi.  fa.  issued  af- 
ter the  death  of  a  party,  but  tested  before  his  death,  would  bind 
his  goods.     Waghome  vs.  Langmead^  1  Bos.  &  Pull,  571. 

In  this  State,  the  same  doctrine  has  been  held.  In  Preston 
vs.  Surgoine^  Peck's  Rep.  80,  a  majority  of  the  court,  against 
the  opinion  of  Judge  White,  decided,  that  a  Ji.fa.  issued  after 
the  death,  upon  a  judgment  rendered  previous  thereto,  would 
relate  to  the  teste  and  bind  the  goods.  This  decision  has  been 
followed  ever  since.  1  Yerg.  Rep.  291;  7  Yerg.  Rep.  529; 
9  Yerg.  Rep.  442. 

The  question  here  is,  whether  the  act  of  1833,  ch.  36,  sec. 
6,  affects  this  case.  That  act  (Car.  &  Nich.  395,)  provides, 
'*that  no  action  brought,  judgments,  bills  single,  or  notes  of  hand 
shall  have  precedence  over  unliquidated  accounts,"  &c.  "but 
that  all  such  claims  be  acted  upon  as  being  of  equal  grade." 

This  act  only  intended  to  abolish  the  preference  which  ex- 
isted at  common  law,  and  which  the  act  of  1786,  ch.  4,  sec.  2 
(Car.  &  Nich.  73,)  defined  and  regulated;  by  which  "debts  due 
by  bills,  bonds,  and  promissory  notes,  and  settled  and  liquidat- 
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ed  accounts  signed  by  the  debtors,"  were  declared  to  be  of 
equal  dignity. 

But  the  act  of  1833  declares,  that  neither  the  debts  specified 
in  the  act  of  1786,  nor  judgments,  nor  actions  brought,  shall 
have  precedence  over  unliquidated  accounts*  Thus  all  dis- 
tinction, as  to  the  mere  dignity  of  debts,  is  done  away;  but  the 
lien  acquired  by  an  execution  is  not  affected* 

Such  a  case  is  not  within  the  letter  of  the  act  of  1833;  ex^ 
ecution  not  being  mentioned  in  the  act,  nor  is  it  within  its  spir- 
it. These  execution  creditors,  therefore,  have  a  preference 
over  other  creditors. 


Union  Bank  vs.  The  Unitbd  States  Bank  et  aU. 

1.  A  Corporation^  foreign  or  Domestic,  can  rae  or  be  tved  under  the  attachment  law* 
of  the  State  of  TenneMee. 

%  The  case  of  Hopkins,  Hall  and  others  against  the  Gallatin  Tampike  Company,  ap- 
proved. 

This  bill  was  filed  in  the  Chancery  Court  at  Franklin.  A 
decree  was  rendered  in  favor  of  the  complainant  by  Chancel- 
lor Bramlitt,  from  which  the  defendants  appealed. 

WiuUngtofh  for  the  complainant. 

Foggf  for  the  defendant. 

Obbbn,  J.  delivered  the  opinion  of  the  court. 

This  bill  is  filed  by  the  Union  Bank  of  Tennessee  against 
the  United  States'  Bank  of  Pennsylvania  and  John  Sbmmer- 
viUe  and  Foster  &;  Fogg,  alleging  tbat  the  Bank  of  the  United 
States  is  indebted  to  the  complainant  in  the  sum  of  $1336  93, 
and  that  the  other  defendants  have  in  their  hands  eflfects  of  the 
said  Bank,  sufficient  to  discharge  said  debt,  praying  for  an  at- 
tachment, &c. 

The  bUl  was  taken  jpro  canfesio  against  the  Bank,  and  the  other 
47 
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defendants  answered,  admitting  they  had  in  their  hands,  effects 
as  charged;  but  stating,  that  they  had  received  notice,  that  the 
efiects  df  the  Bank  of  the  United  States  had  been  assigned  to 
Trustees  for  the  benefit  of  the  creditors  of  the  Bank. 

1.  As  to  the  right  of  a  Corporation,  whether  domestic  or  for* 
eign,  to  sue  or  be  sued,  under  the  attachment  laws  of  1696,  ch. 
43,  (C.  &  N.  106,)  and  1837-8,  ch.  166,  (session  acts,  134,) 
there  can  be  nodoubt.  The  act  of  1837-8,  provides,  "that  when 
any  creditor  shall  have  any  demand  against  a  debtor,  and  such 
debtor  shall  not  reside  within  the  State,  but  shall  have  proper- 
ty, debts,  or  other  effects,  within  this  State,  or  debts  due  him, 
from  persons  residing  or  being  within  this  State,  it  shall  be  law- 
ful," &c. 

Here  the  words  credkar  and  dAtar  are  employed  in  their 
largest  sense,  and  were  evidently  intended  to  include  aU  per- 
sons, natural  or  corporate,  capable  of  being  debtors  or  creditors. 

It  is  not  necessary,  therefore,  to  rely  on  the  decision  of  the 
Supreme  Court  of  the  United  States,  refered  to  (5  Cranch,86,) 
where  it  was  held,  that  the  individual  character  of  the  corpo- 
rators might  be  looked  to,  and  if  they  were  citizens  of  a  differ- 
ent State  from  that  in  which  the  suit  was  brought,  the  Federal 
Court  would  have  jurisdiction* 

But  it  is  insisted,  that  the  deed  of  assignment  which  has  been 
made,  of  the  eflfects  of  the  Bank,  is  invalid,  because, 

1st.  The  agent  who  affixed  the  c<)rporate  seal,  was  not  au- 
thorized to  do  so,  by  a  power  of  attorney  under  seal. 

2.  It  is  ribt  shown  that  there  was  a  vote  of  the  Board  of  Di- 
rectors empowering  the  President  to  affix  the  seal  to  said  deed. 

3.  The  dorporation  had  no  power  to  assign  away  all  its  ef- 
fects, and  thereby  extinguish  its  existence. 

These  questions  have  all  been  diseui^sed  and  decided  at  the 
present  term,  in  the  case  of  Hopkin^^  Hill  and  ab.  vs.  77^  Oal^ 
latin  TuTfipike  Company.  And  we  deem  it  unnecessaiy  to  re* 
peat  here,  what  was  said  in  that  case.  See  Angel  &  Ames  on 
Cor.  p.  114,  116,  sec.  7. 

In  addition,  however,  to  any  reasoning  of  our  own,  or  au«- 
thorities  from  analogous  cases,  we  refer  to  the  case  of  Dama  vs. 
The  Biink  of  ^  VnUed  States  and  James  Dundae^  in  which  the 


DECEMBER  TERM,  1843.  871 

[Wood,  Abtatt  el  alt  m.  Momaa,  AlUwo  ci  •!•.] 

very  deed,  the  validity  of  which  is  brought  in  question  in  this 
case,  was  before  the  court,  and  was  adjudged  to  be  valid. 
Let  the  decree  be  affirmed. 


Wood,  Abbott  eials.  t».  MoaaAN,  Allison  e^  a&. 

1 .  A  tender  of  mone}'  for  the  redemptioo  of  real  estate,  sold  by  decree  in  Chancery 
IJefore  the  confirmation  of  the  Master's  sale,  was  prematore,  and  did  not  aothorize  a 
decree.  The  creditor  is  allowed  bj  law  two  yean  to  redeem,  comiaencio|^  from  the 
confirmation  of  the  Chancery  sale. 

2.  The  case^of  McGmock  rs.   ffV^«,  10  Yerger,  approved. 

This  bill  was  filed  by  Wood,  Abbott  and  others  in  the  Chan- 
cery Court  at  Murfreesborough,  against  Morgan,  Allison  and 
others,  and  was  heard  on  bill,  answers,  replications  and  proof, 
at  the  June  term,  1848,  before  Ridley,  the  presiding  Chancel- 
lor.   He  dismissed  the  bill,  and  the  complainants  appealed. 

Ready y  for  complainants. 

fViuhingianj  for  defendants. 

Gbbbn,  J.  delivered  the  opinion  of  the  court. 

This  bill  is  filed  to  redeem  a  lot  in  Murfreesborough,  which 
the  defendants,  lilorgan,  Allison  &  Co.,  purchased  at  a  sale 
made  by  virtue  of  two  decrees  in  Chancery  against  the  owner, 
Reuben  Bolles.  The  complainants  are  judgment  creditors  of 
BoUes,  and  insist  that,  as  such,  they  had  a  right  to  redeem  the 
lot  in  question,  under  the  act  of  1820,  ch.  11,  and  1832,  ch.  36« 
and  that  they  ofifered  to  redeem  the  same  within  the  time  allow- 
ed by  the  law.  It  appears  from  the  record,  that  the  lot  was 
sold  by  a  Commissioner,  appointed  by  the  Chancery  Court  in 
April  1840,  and  was  bid  off  at  $450,  by  Alexander  Allison 
fe  Co.  The  Commissioner  made  his  report  to  the  court,  and 
at  the  July  term,  1840,  the  sale  was  confirmed  and  a  title  was 
made  to  Morgan,  Allison  &  Co.    After  the  sale,  and  before  the 
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same  was  reported  and  confirmed  by  the  cour(,  the  complain- 
ants, by  their  agents,  offered  to  pay  the  amount  of  the  bid  and 
ten  per  cent  interest  thereon,  and  to  credit  Bolles  with  ten  per 
cent;  but  the  defendant  Allison,  in  behalf  of  his  firm,  refused  to 
permit  the  redemption,  unless  the  complainants  would  also  pay 
a  debt  due  them  from  Bolles,  and  for  the  security  of  which,  a 
deed  of  trust  for  this  lot  had  been  executed  to  E.  A.  Keeble, 
Esq.,  in  1838,  whilst  the  causes  were  pending,  in  which  the 
decrees  were  pronounced,  by  virtue  of  which  the  sale  in  ques- 
tion was  made.  This  the  compleunants  refused  to  do;  insisting 
that  as  the  defendants  were  not  judgment  creditors,  they  had 
no  right  to  demand  the  amount  of  their  debt,  in  addition  to  the 
sum  bid«  The  first  question  is,  whether  the  ofier  by  the  com- 
plainants to  redeem  was  not  premature.'^  In  the  case  of  Henr 
derson  vs.  Lpwry^  6  Yerg.  R.  244,  this  court  decided,  that  a  par- 
ty whose  land  was  sold  under  a  decree  in  chanceiy,  was  en- 
titled to  redeem  within  two  years  after  the  confirmation  of  the 
sale* 

This  court,  in  that  case,  decided  with  some  hesitation,  that 
a  sale  by  virtue  of  a  decree  in  Chancery  was  embraced  within 
a  proper  construction  of  the  act  of  1820,  that  act  using  the 
words  ^'may  be  sold  under  execution,"  and  containing  no  lan- 
guage expressly  including  sales  by  virtue  of  decrees  in  Chan- 
cery. But  no  doubt  was.  entertained,  but  that  if  sales  of  this 
description  were  embraced,  the  period  of  two  years  allowed, 
must  commence  and  take  date  fit>m  thei  time  of  the  confirma- 
tion of  a  sale  by  the  court.  SubsequenUy,  in  the  case  ofJLowry 
vs.  McGeCj  8  Yerg.  Rep.,  no  question  was  made,  but  that  the 
offer  to  redeem  was  in  due  time,  although  more  than  two  years 
from  the  date  of  the  biddings  before  the  Master,  but  within  two 
years  from  the  date  of  the  confirmation.  But  if  there  were  no 
case  upon  the  subject,  we  should  have  no  hesitation  in  holding, 
that  there  is  no  sale  until  the  offer,  made  to  the  Me^ter,  is  sanc- 
tioned by  the  court  and  confirmed.  The  sale  is  under  the  con- 
trol of  the  Court  of  Chancery  until  it  is  .confirmed,  and  may  be 
set  aside  altogether,  or  the  biddings  opened  with  a  view  to  ob- 
tain a  higher  price,  at  the  discretion  of  the  Chancellor.  How 
can  that  be  a  sale  which  is  not  obligatory  upon  the  parties?    It 
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is  a  bid,  an  oflfer  by  the  purchaser,  and  if  the  court  is  satisfied 
with  it,  it  is  obligatory  upon  the  parties  making  it,  and  being 
confirmed  by  the  court,  vests  in  the  purchaser  a  right  to  the 
property. 

The  act  of  1820,  allows  the  redemption  to  take  place,  "at  any 
time  within  two  years  after  the  sale,"  The  act  of  1882,  ex- 
tends the  provisions  of  the  act  of  1820,  expressly  to  cases  of 
sales  under  decrees  in  Chancery;  and  provides,  *Hhat  lands 
sold  by  virtue  of  such  decrees,  shall  be  redeemable  in  the  same 
time  and  manner,  and  by  the  same  persons,  and  under  the 
same  rules  and  regulations  as  provided,  authorized  and  directed 
by  the  provisions  of  the  act  of  1820,  ch.  11. 

The  time  then  allowed  for  redemption  by  the  act  of  1832, 
is  that  mentioned  in  the  act  of  1820,  "within  two  years  after 
the  sale."  If,  as  we  have  seen,  the  two  years  commence  from 
the  date  of  the  confirmation,  that  act  of  the  court  constituting 
the  sale,  it  folbws,  by  the  words  and  the  plain  meaning  of  the 
statute,  that  no  redemption  can  be  allowed  before  such  con- 
firmation. For  the  period  fixed  is  "within  two  years  after  the 
sale."  Of  course  it  cannot  be  allowed  before  the  sale,  as 
would  be  the  case,  if  a  party  may  redeem  before  a  confirma- 
tion of  the  sale.  And  indeed,  if  confirmation  were  allowed 
before  the  Chancery  Court  confirms  its  sales,  we  should  have 
purchasers  and  creditors  involved  in  endless  confusion;  so  that 
it  would  be  impossible  to  carry  out  the  intention  of  the  legis- 
lature. 

The  Supreme  Court  sits  but  once  a  year.  A  sale  may  take 
place  soon  after  the  adjournment  of  Uie  court,  leaving  some 
eight  or  ten  months  before  the  sale  can  be  acted  upon  by  the 
court.  In  the  meantime  the  estate  has  been  redeemed  several 
times,  each  person  redeeming,  paying 'up  the  bid  and  ten  per 
cent,  and  perhaps  a  bonajide  debt  of  the  purchaser  in  addition. 
But  when  the  court  comes  to  act  upon  the  report  of  the  Master, 
the  sale  is  set  aside,  and  held  for  nothing.  How  are  all  these 
parties  to  adjust  their  several  claims  upon  each  other?  Cer- 
tainly great  confusion  and  much  litigation  would  be  the  result 
of  such  a  practice.  It  appears  to  us,  in  view  of  these  difficul- 
ties, and  we  put  this  case  upon  this  ground,  that  no  redemption 


374  NASHVILLE: 

[Gooek  f  F«rri«  w.  Uwmr*] 

can  be  allowed  uader  sales  made  by  virtue  of  decrees  in  Chan- 
cery, until  the  same  shall  be  confirmed  by  the  court* 

It  is  unnecessary  to  discuss  the  other  ground  relied  on  by 
the  defendant.  As  to  the  necessity  for  the  purchaser  to  have  a 
judgment,  before  he  can  demand  the  payment  of  any  debt  due 
him  by  the  party  whose  land  was  sold,  as  a  condition  which 
another  creditor  must  perform,  before  be  can  redeem,  we  refer 
to  that  part  of  the  opinion  delivered  by  Judge  Reese,  in  the 
case  of  McGavock  vs.  Woods^  10  Yerg.  Rep.,  ascontainipg  the 
exposition  of  the  act  of  1820,  with  which  we  are,  now,  upon  a 
review  of  the  case,  perfectly  satisfied*  As  to  whether  the  deed 
of  trust,  for  the  benefit  of  the  defendants,  upon  this  property, 
can  be  looked  to,  behind  the  sale  under  which  they  claim,  as 
it  is,  so  as  to  aid  their  tide  under  the  sale  and  give  to  their  debt 
a  dignity  it  would  not  have  possessed  but  for  the  deed,  it  is  nnr 
necessary  to  express  an  opinion*  Let  it  suffice,  that  the  oflfer 
to  redeem,  made  by  the  complainants,  was  premature,  having 
been  made  at  a  time,  when,  by  law,  no  right  of  redemption  ex- 
isted, and«  therefore,  their  bill  must  be  dismissed. 


GoocH  fc  Faabiss  t».  Massbt. 

1.  A  Dole  was  made  foraale,  and  porchafed  in  at  a  greater  rate  of  discount  than  six 
per  centum,  with  a  knowledge  of  the  purpose  for  which  it  was  made:  Held,  that  the 
transaotiop  was  usarious,  and  that  the  note  was  sabject  to  a  dedoetion  of  the  excese 
in  the  bands  of  the  purchaser  or  bis  assignee. 

2.  Whether  a  note  has  been  put  in  circulation  in  due  course  of  trade,  is  a  mixed  qnee- 
tion  of  law  and  fact,  and  should  be  submitted  to  the  juiy  under  a  proper  charge  of 
thecovrt 

This  is  an  action  of  assumpsit,  instituted  in  the  Circuit  Court 
of  Rutherford  county,  by  Massey ,  an  assignee  of  a  note  against 
Grooch  &  Farriss,  who  were  accommodation  endorsers.  It  was 
tried  at  the  July  term,  1843,  by  Judge  Maney,  and  a  jury  of 
Rutherford  county,  on  the  pleas  of  non-assumpsit  and  usury, 
and  a  verdict  and  judgment  were  rendered  in  favor  of  the  plain- 
tiff, from  which  the  defendants  appealed. 
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Readyf  for  the  plaintiffs  in  error*  See  10  Yerg.  429,  417; 
1  Hump.  468;  2  Yerg.  463. 

KeMe^  for  the  defendant  in  error* 

Gbbbn,  J.  delivered  the  opinion  of  the  court. 

The  facts  of  this  case  are  these;  Josiah  Farriss,  6r.,  made  his 
note  for  $500  to  Walter  Keeble,  which  was  endorsed  for  ac- 
Gommodadon  by  him,  and  by  the  defendants,  Gooch  and  J.  C. 
Farriss.  The  note  was  made  to  be  discounted  at  the  Bank  of  - 
Tennessee,  for  the  benefit  of  Josiah  Farriss,  Jr.,  who  Was  in- 
debted to  J.  T.  EUiston  for  house  rent,  and  to  pay  which  debt 
he  wished  to  raise  the  money.  The  Bank  did  not  discount  the 
note,  and  it  was  returned  to  Josiah  Farriss,  Jr.,  who  placed  it 
in  Mr.  Elliston's  hands  as  a  collateral  security  for  the  sum  due 
him.  When  the  note  fell  due  EUiston  placed  it  in  the  Bank  for 
edlection,  and  it  was  protested  for  non-payment,  and  notice 
was  given  to  the  endorsers.  While  the  note  was  thus  under 
the  control  of  Elliston,  Josiah  Farriss,  Jr.,  procured  Massey  to 
purchase  the  note,  which  he  did  for  the  sum  of  $432  50,  and 
Elliston  gave  up  the  note  and  received  the  money  which  Mas- 
sey had  given  Farriss  in  discharge  of  so  much  of  the  debt  Far- 
riss owed  him.  Massey  then  brought  this  suit  against  Gooch 
and  J.  C.  Farriss,  the  endorsers.  They  pleaded  two  pleas, 
^'non-assumpsit,''  and  that  the  contract  was  '^usurious"  to  the 
amount  of  $67  50. 

The  court  charged  the  jury,  <*thatif  the  note  was  endorsed 
for  the  accommodation  of  the  maker,  and  was  given  by  him  to 
Josiah  Farriss,  Jr.,  and  by  him  handed  over  to  a  creditor,  either 
in  payment  or  as  a  pledge,  it  was  put  in  due  course  of  trade, 
and  although  it  should  afterwards  be  sold  at  a  greater  rate  of 
discount  than  six  per  cent,  per  annum,  the  defendants  would 
be  responsible  for  the  whole,  subject  to  such  payments  as  may 
have  been  made." 

We  think  the  court  erred  in  assuming,  that  this  note  was  put 
in  circulation  when  placed  in  EUiston's  hands,  and  was  by  him 
sold  to  the  plaintiff.    The  evidence  did  not  warrant  such  an  as- 
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sumption,  and  he  should  have  left  it  to  the  jury,  upon  a  proper 
charge,  to  determine  whether  Massey  purchased  the  note  from 
Farriss  or  Elliston.  If  he  purchased  from  Farriss,  Elliston  re- 
turning the  note  to  enable  him  to  sell  it,  the  contract  would 
clearly  be  usurious,  because  Massey  knew  it  was  made  and 
endorsed  for  the  accommodation  of  Farriss  to  raise  mcHiey  upon 
it,  and  the  purchase  of  it,  was  only  in  fact  a  loan  of  money  at 
a  greater  rate  of  interest  than  the  law  allows. 

But  whether  Massey  purchased  the  note  from  Farriss  or  El- 
liston can  make  no  difierence  in  this  case.  Beyond  question 
Farriss  only  received  $432  60  for  the  note.  Now,  if  Massey 
did  not  purchase  the  note  from  Farriss  at  this  usurious  rate  of 
discount,  it  is  clear  that  Elliston  did;  and  if  Elliston  gave  Far- 
riss the  $432  50  for  the  note  of  $500,  and  then  sold  it  to  Mas- 
sey for  a  like  sum,  the  subsequent  sale  to  Massey  would  not 
purge  it  of  the  taint  of  usury  it  contracted  in  the  first  negotia- 
tion, and  the  parties  can  make  as  effectual  a  defence  against 
the  assignee  of  the  usurer,  as  they  could  against  the  usurer  him- 
self. It  is  plain,  therefore,  that  Massey  either  purchased  the 
note  of  Farriss,  and  was  guilty  of  usury,  or  he  purchased  it 
from  Elliston,  who  had  obtained  it  from  Farriss  upon  a  usu- 
rious contract,  and  in  either  event,  the  defendants  are  entitled 
to  thdr  defence. 

What  is  due  "course  of  trade"  has  been  de&ied  by  this 
court  in  several  cases,  and  need  not  be  repeated  here,  as  no 
question  of  that  sort  is  necessarily  involved  in  the  case.  See 
10  Yerg.  Rep.  417, 429;  1  Hump.  R.  468. 

The  judgment  must  be  reversed,  and  the  cause  remanded 
for  another  trial. 
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Paris  ns.  Grbbn. 

1.  The  act  of  1801,  cb.  18,  tec.  3,  diicharKinc^  *«aaMgnon**  ofcertain  inttnimenU,  when 
the  creditor  failt  to  sae  within  thirty  dajrt  after  notice  given  to  toe,  embracee  en- 
donen  of  negotiable  paper. 

2.  Where  a  note  was  endorsed  in  blank,  and  deposited  in  Bank  for  collection,  the  legal 
interest  was  transferred  to  the  Bank,  and  notice  given  by  the  endorser  to  the  Bank  to 
sne,  was  a  valid  notice,  and  in  accordance  with  the  Sd  section  of  the  act  of  1801, 
ch.  18. 

Fans  sued  Green  administrator  of  Green,  and  Dyer,  in  the 
Circuit  Court  of  Franklin  county,  on  an  endorsement  of  a  pro- 
Oiissory  note  by  the  intestate,  and  at  the  March  term,  1843,  a 
judgment  was  rendered  on  demurrer  in  favor  of  the  defendants. 
The  plaintiff  appealed. 
* 
Tatd  and  VenaUe,  for  the  plaintiff. 

James  CampbdU  for  the  defendants. 

John  J.  Whxtb,  special  Judge,  delivered  the  opinion  of  the 
court. 

This  is  an  action  upon  the  case,  brought  by  Sanders  Fans 
against  Edmund  Dyer,  and  James  F.  Green  administrator  of 
Thomas  Green,  deceased,  upon  a  note  for  $110,  executed  by 
Edmund  Dyer  to  Thomas  Green,  dated  the  11th  July,  1840, 
and  payable  four  months  after  date,  at  the  Branch  of  the  Plan- 
ters' Bank  of  Tennessee,  at  Winchester.  The  declaration  is 
in  the  common  form  against  the  maker  and  endorser  of  a  pro- 
missory note. 

The  defendant.  Green,  pleads,  that  at  the  time  the  note  became 
due  and  payable,  the  same  was  held  by  the  Planters'  Bank  of 
Tennessee,  to  whom  it  had  been  regularly  assigned  and  deliv- 
ered at  the  Branch  of  the  Bank  at  Winchester;  that  the  defend- 
ant being  an  accommodation  endorser  on  the  note,  did  on  the 
5th  of  November,  1840,  and  after  the  note  became  due  and 
payable,  give  notice  in  writing  to  the  Bank,  to  put  the  note  in 
suit  forthwith,  but  that  neither  the  Bank,  or  Brazleton,  or 
Faris,  did  put  the  said  note  in  suit  against  the  said  Edmund 
48 
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Dyer,  as  required,  within  thirty  day*  after  the  notice  was  given. 

To  this  the  plaintiff  replies,  that  the  note  was  not  at  the  time 
notice  was  given  to  the  Bank  regularly  assigned  and  delivered 
to  the  Bank,  as  the  owner  thereof,  but  was  merely  endorsed  in 
Uank,  and  deposited  in  the  Bank  for  collection. 

To  this  replication  there  is  a  demurrer,  which  was  sustained 
by  the  court  below,  and  judgment  given  for  the  defendants, 
from  which  the  plaintiff  prosecuted  an  appeal  in-  cntMT  to  this 
court. 

TPhis  case  involves  the  construction  of  the  act  of  1801,  ch* 
18,  sec.  3,  (N.  A:  C.  662,)  which  is  in  these  Words:  *^It  shall  be 
lawful  for  the  assignor  or  assignor^  of  such  bonds,  coyenant8» 
bills  and  notes  as  aforesaid,  his,  her,  or  their  executors  or  ad- 
ministrators, whenever  he  or  they  may  apprehend  that  the  ori- 
ginal drawer  or  drawers  of  such  instruments  of  writing  as  afore- 
said, are  likely  to  become  insolvent,  or  migrate  and  leave  the 
State,  to  require,  by  notice  in  Writing  as  aforesaid,  the  assignee 
or  assignees,  his  her,  or  their  executors  or  administrators,  forth- 
with to  put  such  bond,  covenant,  bill  or  note  as  aforesaid,  in 
suit  against  the  drawer  or  drawers,  provided  the  same  shall  be 
due  and  payable,  and  unless  the  assignee  or  assignees,  his,  her, 
or  their  executors  or  administrators,  do  required  to  put  such 
bond,  covenant;,  bill  or  note,  in  suit,  shall,  within  lS)irty  dajrs 
ajfter  such  notice  aforesaid,  Commence  an  action  thereof,  and 
proceed  as  securities  are  dinscted  in  the  first  section  of  tblft  act, 
against  their  principal,  the  assignee  or  assignees  Of  suckitislnH 
ment  of  writing  as  aforesaid,  shall  thereby  forfeit  the  right, 
which  he  or  they  would  otherwise  have  to  detnand  or  receitte 
of  such  assignor  or  assignors  the  amount  which  may  foe  due 
by  such  bond,  covenant,  bill,  or  ftote.** 

It  is  contended  for  the  plaintiff  in  error,  that  the  languajge 
here  used«  is  not  broad  enough  to  embrace  the  case  of  an  en- 
dorsement of  negotiable  paper.  We  think  diflfefentty.  It  i« 
true,  the  term  "assignor**  is  used  instead  t>f  '^endorser,'*  but 
evidently  as  of  the  same  import,  meaning  the  party  liable  in 
consequence  of  his  name  being  upon  the  back  of  the  instrument. 
Besides,  this  is  warranted  by  high  authority.  Chitty  in  refeN 
ence  to  a  hill  of  exchange,  speaks  of  its  assignable  quality. 
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And,  again,  that  it  may  be  assigned  so  as  to  vest  the  legal,  a9 
well  as  equitable  interest  therein,  in  the  endorsee  or  assignee, 
and  to  entitle  him  to  sue  thereon  in  his  own  name.  Chitty  cm 
Bills,  6, 7.  Green  the  first  endorser,  who  is  primarily  liable^ 
and  who  wishes  to  protect  himself  and  his  intestate's  estetef 
gives  the  notice. 

The  next  enquiry,  then,  is,  tp  whom  is  notice  to  be  giveni^  It 
is  to  the  assignee  of  such  bonds,  covenants,  bills,  or  notes,  his, 
her,  or  their  executors  or  administrators.  And  the  question 
now  is,  who,  in  the  law,  was  the  assignee  of  this  note  at  the 
time  the  notice  was  given  by  Green.  The  replication  admits, 
that  the  Bank  at  that  time  was  the  holder  of  the  note^  that  it 
had  been  endorsed  in  blank;  but  at  the  same  time  alleges^  that 
it  had  not  been  regularly  assigned  and  delivered  to  the  Bank  as 
the  owner  thereof,  but  deposited  there  for  collection. 

Do  not  these  iacts  constitute  the  Bank  the  assignee,  and 
throw  upon  it  the  responsibilities  of  that  relation,  whether  it  was 
beneficially  interested  in  the  note  or  not.*^  In  Chitty  on  Bills, 
156,  (9th  American  Edition,)  it  is  said,  that  an  endorsement 
in  blank,  ''is  sufficient  to  transfer  the  right  of  action,  to  any 
bona  Jide  holder."  And,  again:  ''it  is  settled,  that  such  an  en- 
dorsement, in  itself,  constitutes  a  complete  and  perfect  transfer 
of  the  interest  in  the  bill,  and  without  the  addition  of  any  other 
words,  will  vest  the  right  of  action,  and  all  other  rights  in  the 
transferree  and  the  subsequent  holders.^' 

When  a  negotiable  note  is  endorsed  in  blank,  the  holder  may 
fill  it  up  with  any  name  he  pleases,  and  the  person  whose  name 
is  inserted,  will  be  deemed  rightfully  entitled  to  sue.  Tyler  vs. 
Bwmeyj  7  Mass.  Rep.  479;  Lovdl  vs.  Eeerton^  11  John.  52; 
Chitty,  257,  note  1.  The  holder  of  a  negotiable  note,  by  blank 
endorsement,  may  maintain  a  suit,  on  it,  without  filling  up  the 
same  to  himself.  Chitty,  same  page  and  note.  It  is  oonsider- 
ed,  therefore,  that  the  Bank  was,  in  the  law,  the  asmgnee  of  the 
note  at  the  time  notice  was  given  by  Green. 

Suppose  &e  note  had  been  met  at  maturity,  (»*  if  not,  bad 
been  subsequently  paid  to  the  Bank,  while  it  has  the  note  in  its 
possession,  no  one  would  question  the  legal  right  of  the  Bank 
to  receive  the  money,  although  it  inig^  afterwards  be  required 
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to  pay  it  to  the  iadividual  from  whom  it  had  received  the  note. 
And  if  the  Bank  would  have  the  right  to  receive  the  money, 
subsequently  to  its  falling  due,  no  good  reason  can  be  perceived 
why  other  responsibilities  should  not  be  attached  to  it,  which 
grow  out  of  the  relation  of  being  holder  of  the  paper. 

It  would  operate  as  a  fraud  upon  the  endorser  to  be  told,  after 
he  had  given  notice  to  the  party,  who  was  the  holder  and  as- 
signee of  the  note,  to  sue.  that  the  same  was  merely  deposited 
with  him,  and  endorsed  to  him  for  collection,  but  that  in  point 
of  fact,  he  had  no  interest  in  it,  and,  therefore,  that  the  notice 
could  not  properly  be  given  to  him>  but  should  be  given  to  some 
other  individual  who  was  entitled  to  the  money,  living  perhaps 
in  Philadelphia  or  New  York,  whom  that  endorser  had  never 
seen,  and  of  whom  he  knew  nothing.  A  satisfactory  reply  to 
him  would  be,  that  that  is  a  matter  between  yourselves,  with 
which  I  have  nothing  to  do.  You  are  entitled  to  receive  the 
money,  for  what  purpose  it  is  not  my  business  to  enquire.  You 
admit  the  note  was  deposited  with  you  for  collection;  the  law, 
therefore,  throws  upon  you  the  necessity  of  using  those  means 
which  €u:e  necessary  to  collect  the  money  from  the  principal; 
and  if  by  any  arrangement  between  you  and  your  immediate 
assignor,  he  upon  a  given  event,  the  money  not  being  paid,  is  to 
take  it  up,  and  agam  become  the  holder  of  the  paper,  you  can 
give  information,  so  that  he  may  proceed  against  the  maker  ac- 
cording to  the  requisition  of  the  notice;  and  if  you  do  vot  give 
him  this  information,  or  he  does  not  choose  to,act  upoa  it  when 
received,  the  consequences  are  upon  your  own  heads,  and  you 
ihust  suffer  for  your  laches. 

It  is  contended,  that  the  Bank  had  no  authority  to  sue  upon 
the  note,  it  being  merely  an  agent  for  a  specific  purpose.  From 
what  has  been  before  said,  this  position  is  regarded  as  untena- 
ble. But  even  if  sound,  it  will  not  affect  the  argument.  The 
important  requisition  of  the  statute  is,  that  upon  notice  being 
given,  the  note  shall  be  put  in  suit,  within  thirty  days  against 
the  drawer,  whether  in  the  name  of  the  Bank,  or  the  party  en- 
titled to  the  money,  is  not  material.  It  is  no  hardship  to  the 
Bank,  for  if  the  Bank  does  not  choose  to  sue,  it  can  inform  its 
principal,  and  if  the  principal  fail  to  sue  within  the  time  speci- 
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fied,  the  assignor  who  has  given  the  notice  is,  and  ought  to  be 
discharged.  Again,  if  the  Bank  should  be  regarded  merely 
as  the  agent  of  the  assignee,  still  being  in  possession  of  the  note 
by  authority  of  its  principal,  and  for  the  purpose  of  collection, 
when  the  notice  was  given,  it  is  believed,  that  notice  to  the 
agent  in  such  a  case -would  be  notice  to  the  principal,  and  he 
would  be  bound  by  it. 

Let  the  judgment  be  affirmed. 


McLabin  t».  Thb  State. 

When  the  witDeM  of  plaintiff  in  an  action  of  slander,  under  the  plea  of  justification, 
stated  in  reply  to  interrogatories  pot  to  him  bj  the  plaintiff  respecting  the  plaintiff's 
cbarater,  that  some  persons  spoke  well  of  him,  and  some  spoke  ill  of  him;  and  being 
asked  by  plaintiff  who  spoke  ill  of  him,  said,  J.  M.  charged  him  with  a  specific' of- 
fence: Held,  that  it  became,  nmd^r  tk*  ctn»au<«MM,  material  whether  J.  M.  did  make 
the  charge  or  net,  and  plaintiff  had  the  right  to  prove  by  J.  M.  that  be  did  not 
.  make  it. 

McLarin  was  indicted  in  the  Circuit  Court  of  Lawrence 
county,  for  perjury;  and  on  the  plea  of  not  guilty,  the  case  was 
submitted  to  a  jury  at  the  October  term,  L841;  Dunlap,  Judge, 
presiding.  The  defendant  was  convicted,  and  sentenced  to 
three  years  imprisonment  in  the  Penitentiary.  From  this  judg- 
ment be  prosecuted  an  appeaL 

Haynes  and  Ooode^  for  the  plaintiff  in  error. 

Attorney  General,  for  the  State. 

Rbbsb,  J.  delivered  the  opinion  of  the  court. 

This  is  an  indictment  for  perjuiy,  alleged  to  have  been  com- 
mitted by  the  plaintiff  in  error,  in  a  suit  in  which  Geo.  McLarin 
was  plaintiff,  and  one  Mclntyre  was  defendant.  It  was  an  ac- 
tion for  slander,  to  recover  damages  for  the  speaking  of  words 
by  Mclntyre,  imputing  the  crime  of  hog-stealing  to  George 
McLarin.     The  issues  were  taken  upon  the  pleas  of  not  guilty 
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and  justificatioD.  And  on  the  trial  the  plaintiff,  to  sudtain  his 
general  character,  called  one  Milton,  who  stated,  that  some 
spoke  well  of  plaintiff,  and  some  spoke  ill  of  him.  And  being 
enquired  of  by  the  plaintiff,  as  to  who  spoke  ill  of  him,  be  said 
James  M.  McLarin  or  Reuben  McLarin,  brothers  of  plaintiff, 
he  did  not  recollect  which;  his  impression  was  James  M.  Mc- 
Larin had  told  him,  some  seven  years  before,  that  his  brother 
George  kept  two  half  bushels  of  unequal  size,  the  small  one  at 
his  thrasher,  and  the  other  one  elsewhere  to  take  toll  by.  Plain- 
tiff then  called  James  M.  McLarin,  who  said,  he  did  not  recol- 
lect having  made  the  statement  set  forth  by  Milton,  to  him; 
and  being  called  back,  he  said  he  had  not  made  it  to  Milton,  or 
to  any  one  else.  Upon  this  the  perjury  is  assigned.  The  tes- 
timony was  not  prima  fcicief  and  with  reference  to  the  issues 
at  large  between  the  parties,  material;  it  beccune  so  in  the  pro- 
gress of  the  trial,  and  in  the  order  and  deraingment  of  proof, 
which  the  plaintiff,  and  the  plaintiff  only,  had  a  right  to  adopt. 
The  defendant  in  that  action  would  have  had  no  right  to  have 
proved  particular  instances  of  misconduct,  other  than  thede- 
famatoxy  words  involved,  as  having  occurred  in  fact,  or  as  hav- 
ing been  imputed.  But  the  plaintiff,  himself,  on  the  ground  of 
the  plea  of  justification,  had  a  right  to  prove  a  general  good 
character;  and  when  his  witness,  Milton,  said,  some  spoke  ill 
of  him,  he  had  a  right,  perhaps,  to  enquire,  particularly  as  it 
was  not  objected  to.  Who  those  persons  were,  and  what  they 
said.  And  when  Milton  gave  the  statement  above  named,  he 
had  a  right,  not  indeed  U>  attack  the  general  credit  of  Milton, 
but  to  show,  that  he  was  mistaken,  and  had  not  recollected  the 
matter  correctly.  In  this  progressive  mode  only,  and  on  the 
side  of  the  plaintiff,  did  the  testimony  in  question  spring  up  into 
any  thing,  bearing  the  impress  of  materiality* '  But  its  mate- 
riality, incidental  at  most,  is  limited  by  the  nature  of  the  case, 
and  the  order  of  events,  to  the  single  enquiry,  whether  James 
M.  McLarin  made  to  Milton  the  statement  in  question;  not 
whether  thai  statement  was  true;  not  whether  he  bad  or  bad 
not  made  it  to  others.  Milton  ia  the  first  instance  said,  be  did 
not  remember  whether  the  statement  was  made  by  Reuben  or 
James  M.  McLarin;  his  impression  was,  James.    James  M. 
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McLarin  said,  he  did  not  recollect  having  made  the  statement 
to  Milton.  Afterwards,  according  to  some,  he  said,  he  did  not 
make  it  to  him,  or  to  others.  Out  of  this  diflference  of  recollec- 
tion as  to  a  collateral  matter  has  arisen  this  prosecution.  On 
the  trial  of  the  indictoasnt,  Milton  says,  be  is  now  satisfied  that 
k  was  James  M.  McLarin  who  made  the  statement  in  question. 
Thdte  is  no  other  pnoof  Id  the  point.  The  other  witness,  who 
said  he  heard  James  M.  McLarin  tell  Milton,  seven  or  eight 
y^aiQ  ago,  that  he,  like  his  brother  George,  must  not  keep  two 
half  bushels,  one  at  his  thrasher,  and  the  other  at  his  mill,  does 
not  speak  of  the  half  bushels  being  of  unequal  siee,  and  there- 
fore his  testimony  is  in  favor  of  the  defendant. 

There  was,  then«  before  the  jury  a  defect  of  proof  on  that 
point:  this  being  an  indictment  for  perjury.  Moreover,  there 
is  no  tesdmony  in  the  record,  that  James  M.  McLarin  was 
ewom  on  the  trial  of  the  case  between  George  McLarin  and 
Melntyre;  and  (he  bill  of  exceptions  sets  forth  expressly,  that 
all  the  testimoay  beard  is  exhibited. 

Upon  ifae  grounds  heietn  stated^  we  reverse  the  judgment* 
uid  aw«rd  %  new  dnaL 


Lbsteu's  Case. 


I.  Tb%  let/  o(  WijLfy.  oa  povooftl  ptOpeHy  ▼eita  in  the  Sheriff  the  le^l  right  to  the 

properlj  for  the  nse  of  the  plaintiff,  and  the  Sheriff,  after  the  retnrn  of  the  ^.  /a., 

may  tell,  and  Ihe  tale  will  be  iralid. 
e.  The  lien  x>f  a^.  Ak  edotraves  after  the  tetona  of  JL  fa,,  and  %  not<diicliarged  hf  thf 

«albtef  of  a  deliTeiy  i>oad,  botii  disobarged  b/  the  forfeitore  thereof.    Mb0Ur%, 

JlfoioiM,  3  Hump. 
3.  The  forfeiture  of  a  d«^ivery  bond,  taken  without  authority  of  law,  does  not  ditcharge 

thalien  of  the/. /k. 

This  is  a  mcMMfi  which  was  made  in  the  Circuit  Court  of 
Wdleon  county,  DiUafaunty^  Judge,  presiding,  by  Lester,  Sheriff, 
for  instructions  in  reference  to  the  distribution  of  certain  funds 
in  his  hands,  collected  by  virUae  of  an  execution.  The  facts 
ne  detailed  in  the  opkdoaof  the  court. 
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Lindsley,  Caruthers  and  StoJces^  for  the  applicant. 

Rebse,  J.  delivered  the  opinion  of  the  court. 

On  the  18th  January,  1843,  there  came  to  the  hands  of  the 
Sheriff  of  Wilson  county,  an  execution  against  the  Cummings« 
at  Ae  suit  of  Richmond,  Fisher  &  Co.,  for  $757  04,  tested  of 
September  term,  1842,  returnable,  and  returned  an  th^,  then, 
current  January,  to  wit,  24tb  day,  with  the  endorsement  there- 
on, of  a  levy  upon  certain  slaves  and  store  good%  which  there 
was  not  time  to  sell. 

At  the  time  of  the  levy  a  delivery  bond  was  taken  by  the 
SHeriff,  conditioned,  for  the  delivery  of  the  property  levied  on,  on 
1st  Monday  of  March.  This  bond  is  not  shown  in  the  record. 
This  delivery  bond  was  not  forfeited;  for  the  plaintiffs  directed 
the  Sheriff,  in  writing,  that  he  might  take  another  delivery  bond 
for  the  property  on  1st  of  April,  but  must  continue  the  lien  oi 
the  levy.  On  the  9th  of  March,  the  Sheriff  endorsed  on  the 
old  execution,  that  he  had  re-4evied  on  the  same  property.  The 
bond  then  given,  was  executed  by  persons  not  defendants  in 
the  execution,  for  the  surrender  of  the  property  to  the  Sheriff 
on  3d  of  April,  1S43.  The  property  was  not  surrendered,  and 
the  bond  forfeited.  On  the  10th  of  May,  the  Sheriff  professed 
to  re-levy  the  same  execution  on  the  same  property;  and  he 
sold  it  to  satisfy  the  same,  on  22d  May,  1843. 

In  the  mean  time,  there  came  to  the  hands  of  the  Sheriff  the 
other  executions  in  the  record  mentioned,  tested  of  Januaiy 
term,  1843.  And  the  question  is,  whether  the  property  was  so 
treated  under  the  first  execution,  as  to  discharge  its  prior  lien, 
and  subject  its  proceeds  to  the  satisfaction  of  the  junior  execu- 
tions. Some  absurd  things  took  place  on  the  part  of  the  SheriQ; 
as  for  instance,  his  re-levies  in  March  and  May,  by  virtue  of  an 
execution,  which  was  returnable  in  January  preceding.  But, 
while  that  could  avail  nothing,  on  the  other  hand,  it  would  not 
disturb  the  attitude  in  which,  by  operatioh  of  law,  the  property 
had  been  placed. 

On  the  18th  January,  1843,  the  property  was  levied  on  and 
the  execution  returned.     This  vested  the  legal  title  in  the 
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SherifT,  for  the  use  of  the  plaintiffs;  it  was  in  ciutodia  legisf  and 
the  Sheriff,  without  further  process  or  levy,  might  have  sold, 
and  ought  to  have  sold  the  property  levied  on.  The  levy  and 
the  writ,  although  returned,  would  sustain  the  subsequent  sale. 
This  is  a  well  known,  and  long  settled  principle,  not  shaken,  so 
far  as  relates  to  personalty,  but  established  by  the  case  of 
Overton  vs.  Perkins. 

The  bond  taken  at  the  time  of  the  levy,  did  not  release  the 
lien  of  the  levy.  This  is  so  settled  in  the  case  of  Abbott  vs. 
MdUme^  3  Hpmp.  Rep.  It  is  the  forfeiture  of  such  bond,  which, 
according  to  that  case,  merges  the  lien  of  the  levy  in  the  bond 
.  which  becomes  on  forfeiture  a  ^t^on  judgment  But  this  bond 
was  not  forfeited,  and  the  property  came  again  into  the  posses- 
sion and  under  the  control  of  the  Sheriff,  and  subject  to  the  con- 
tinuing lien  of  the  levy.  Nothing  intervened  between  this  time 
and  the  sale,  to  discharge  this  L'en.  For  as  to  the  second  bond, 
founded  upon  the  supposed  second  levy  of  the  execution  long 
returned,  as  such  re-levy  was  useless  and  inefiectual,  the  bond 
taken  upon  it  was  without  statutory  authority.  And,  again,  this 
bond  was  given  by  strangers  to  the  execution.  The  property 
was  in  their  hands,  as  the  bailees  of  the  oflEicer.  The  lien  of 
the  levy  of  the  18th  day  of  January,  1843,  continued  during  the 
time  the  bond  stipulated,  and  afler  its  supposed  forfeiture;  and 
the  sale  which  took  place  finally  had  relation  to,  and  was  ren- 
dered valid  by  the  means  of  the  levy  of  the  18th  January,  1843, 
and  the  lien  arising  therefrom;  the  subsequent  proceedings 
happening  to  be  of  such  a  character  as  not  to  interrupt  its  con- 
tinuity. 

For  the  above  reasons,  we  reverse  the  judgment  of  the  Cir- 
cuit Court  in  this  case,  and  assert  the  prior  lien  of  the  execution 
levied  on  18th  January,  1843,  and  tested  of  September  term, 
1842. 
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The  creditor  of  a  non-reiident  may  attach  a  fand  in  hit  own  haodi,  or  a  sum  of  money 
die  from  bim  to  tuch  Don-retideotf  where  the  note  it  io  the  handa  of  the  aon-reai* 
dent's  ag^ent,or  a  iraadaleot  transferee  withia  the  jurisdiction  of  the  court,  and  may 
subject  the  same  to  the  satisfaction  of  his  debt. 

This  bill  was  filed  in  the  Chancery  Court  at  ClarksviUe*  and 
a  decree  rendered  in  favor  of  the  defendant  on  a  demurrer  to 
the  bill,  from  which  the  complainant  appealed. 

Boydi  for  the  complainant. 

KimhUj  for  the  defendants. 

Rbbse,  J.  delivered  the  opinion  of  the  court. 

The  bill  states,  that  William  Kay,  John  Kerchival  and  El- 
bert Bayless,  as  partners,  were  indebted  to  complainant,  by 
note;  that  he  sued  and  obtained  judgment  against  Kay  and 
Kerchival,  and  issued  an  execution  against  them,  upon  which 
was  a  return  oinriUa  bona;  and  that  they  are  utterly  insolvent. 
Elbert  Bayless  was  not  sued,  because  not  in  the  State;  that  he 
has  gone  to  Arkansas  or  Texas,  with  a  purpose  to  remain,  and 
is  a  non-resident*  Elbert  Bayless  held  a  note  on  complainant 
and  Killigrew  for  four  hundred  dollars;  and  to  avoid  the 
claims  of  creditors,  he  transferred,  by  assignment,  the  note  to 
his  brother,  Thomas  Bayless,  without  consideration,  and  for 
the  benefit  of  the  assignor.  Suit  has  been  brought  upon  the 
note,  and  judgment  obtained  against  complainant  and  Killigrew, 
and  all  the  money  paid  to  Elbert  Bayless,  except  an  amount 
equal  to  the  claim  of  complainant  against  said  Elbert.  This 
attachment  bill  is  filed  under  the  act  of  1835-6,  for  the  purpose 
of  geting  a  decree  against  Elbert  Bayless  for  the  amount  of 
complainant's  debt  against  him,  and  for  the  satisfaction  out  of 
the  funds  belonging  to  him  in  the  hands  of  complainant  and 
Killigrew,  not  yet  paid  upon  the  judgment  recovered  against 
them  in  the  name  of  Thomas,  but  for  the  use  and  benefit  of 
Elbert  Bayless,  and  to  this  end  an  injunction  is  prayed,  and  an 
attachment.     The  affidavit  states,  that  Elbert  Bayless  is  justly 
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indebted  to  the  complainant  as  stated  in  the  bill;  and  that  the 
other  matters  and  things  in  said  bill  stated  as  of  complainant's 
own  knowledge  are  true,  and  those  stated  as  derived  from  the 
information  of  others,  he  believes  to  be  true.  The  bill  was  de- 
murred to;  and  his  honor  the  Chancellor  thought  proper  to  al- 
low the  demurrer,  to  dissolve  the  injunction,  and  to  give  judg- 
ment, under  the  act  of  1817,  against  the  complainant  and  his 
sureties  in  the  injunction  bond.  The  complainant  has  appealed 
to  this  court. 

The  case  has  been  argued  here  upon  the  part  of  the  defend- 
ants, as  if  the  question  involved,  related  exclusively  to  the 
power  and  course  of  a  Court  of  Chancery  to  decree  a  set-off, 
where  the  complainant's  demand  is  against  a  partnership  firm, 
and  one  of  the  firm  has  a  demand  against  him.  But  we  sup- 
pose the  single  question  in  the  case  is,  whether  a  complainsmt, 
to  whom  a  non-resident  is  indebted,  can,  by  virtue  of  the  pro- 
visions of  the  act  of  1835-6,  obtain  a  decree  against  his  non- 
resident debtor,  where  the  fund  to  be  attached  is  in  the  hands 
of  the  complainant  himself,  or  the  debt  or  chose  in  action  be- 
longing to  the  non-resident  is  due  from  the  complainant.  For, 
if  in  such  case,  relief  will  be  granted,  the  process  of  injunction 
and  the  decree  enjoining,  are  but  means  to  render  the  relief  ef- 
fective. And  we  think,  under  such  circumstances  as  are  dis- 
closed in  this  case,  relief  will  be  granted  by  virtue  of  the  pro- 
visions of  the  act  of  1835-6.  If  the  non-resident,  indeed,  had 
with  him  the  chose  in  action  or  note,  nothing  could  be  done. 
But  where  that  is  here,  deposited  in  the  hands  of  an  agent,  or 
transferred  to  his  mere  trustee  for  his  benefit,  the  attachment 
will  lie,  and  the  fact  that  the  complainant  owes  the  money,  any 
mope  than  a  third  person,  will  not  have  the  effect  to  obstruct  the 
remedy  given  by  the  statute.  If  the  note  in  question  had  been 
given  by  Killigrew  alone  to  Elbert  Bayless,  and  by  him  had 
been  assigned  as  stated  in  the  bill  to  Thomas  Bayless,  it  would 
not  be  doubted,  by  any  one,  for  a  single  momeni;  that  this  bill 
might  have  been  filed  by  virtue  of  the  provisions  of  the  act  of 
1835-6.  But  the  fact,  that  it  was  given  by  Killigrew  and  com- 
plainant can  make  no  difference  in  the  view  of  a  Court  of  Chan- 
cery; it,  to  be  sure,  in  order  to  make  the  remedy  effectual,  un- 
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der  (be  circumstances  of  this  case,  requires  that  the  court  should 
:eqjoin  the  judgment  of  Thomas  Bayless  assignee  against  comr 
plajnant  and  Killigrew.  When  the  rights  of  the  parties  are  de- 
terminedj  that  becomes  the  appropriate  mode  of  relief  in  this 
particular  case. 

The  affidavit  of  the  complainant  upon  which  the  attachment 
issued,  is  a  substantial  compliance  with  the  requirements  of  the 
act  in  question. 

The  judgment  must  be  reversed;  the  demurrer  disallowed; 
the  case  be  remanded  to  the  Chancery  Court,  and  the  defend- 
ants be  directed  to  answer. 


Union  Bank  m.  Philips. 

Wheu  the  ruakert  of  paper,  endorted  for  their  accommodation,  and  put  by  them  into 
circuIatioD,  are  sued,  they  are  estopped  from  ditputiog  the  eodoncrueut,  aod  it  need 
not  be  proved . 

This  action  was  tried  on  the  plea  of  fian  est  factum^  before 
Judge  DiUahunty,  and  a  jury  of  Maury  county,  and  resulted  in 
a  verdict  and  judgment  for  the  defendant,  from  which  the  plain- 
tiff appealed. 

S.  D.  Friertani  for  plaintiff. 

Nicholson^  for  defendant. 

TuRLBY,  J.  delivered  the  opinion  of  the  court. 

This  is  an  action  of  assumpsit,  brought  against  the  defend- 
ant as  a  joint  drawer  of  a  promissory  note,  made  in  the  name 
of  Dale  &  Philips:  defendant  pleads  non  estfoMm.  Upon  the 
trial  it  appeared  that  Dale  &  Philips  were  partners  in  merchan- 
dize, trading  as  such,  and  as  such  became  indebted  to  the  Union 
Bank  in  a  sum,  for  which  they  executed  their  note  with  G. 
Frierson  &;Co.  as  endorsers;  that  this  note  falling  due,  another 
was  drawn  by  E.  W.  Dale  in  the  name  of  the  firm,  to  be  sub- 
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«tituted  in  the  place  of  the  first,  upon  discount  by  the  Bank, 
which  also  purported  to  be  endorsed  by  the  firm  of  G.  Frierson 
&  Co.,  which  note  was  discounted  by  the  Bank  and  the  pro- 
ceeds thereof  applied  to  the  payment  of  the  first;  but  it  also  ap-^ 
pearSf  that  the  endorsement  of  the  name  of  the  firm  of  6.  Fri- 
erson &  Co.  was  made  by  the  one,  or  the  other  member  of  the 
firm,  without  the  knowledge  or  consent  of  the  one  who  signed 
it  not. 

Upon  this  statement  of  facts,  the  Circuit  Judge  charged  the 
jury,  ''that  the  endorser  of  a  bill  or  note  transferable  by  endorse* 
ment,  must  in  an  action  against  the  acceptor,  or  drawer,  prove 
that  the  bill  was  endorsed  by  the  person  to  whose  order  it  was 
intended  to  be  made  payable;  that  if  the  jury  should  believe, 
that  the  endorsement  of  G.  Frierson  &  Co.,  on  the  note  sued 
on,  was  an  accommodation  endorsement,  known  to  be  so  by  the 
plaintiff  at  the  time  it  took  the  note,  and  the  jury  should  also  be- 
lieve, that  if  G.  Frierson  made  the  endorsement  without  the 
knowledge  of  his  co-partner,  Hughes,  it  would  not  be  binding 
upon  him,  unless  he  assented  thereto;  and  not  being  binding 
upon  him,  the  legal  title  to  the  note  would  not  be  passed  thereby 
to  the  plaintiff,  and  so  it  would  likewise  be,  if  it  were  made  by 
Hug^s,  without  the  knowledge  of  his  co-partner,  Frierson, 
unless  he  assented  thereto." 

Upon  this  charge  the  jury  found  a  verdict  for  the  defendant, 
and  could  not  have  well  done  otherwise  upon  the  proof.  But 
was  the  chaige  correcU^  We  think  most  assuredly  not,  both 
upon  principle  and  authority.  The  proof  shows  most  conclu* 
sively,  that  the  paper  was  not  reo/,  but  cLccommodcUvm*  put  into 
circulation  by  the  makers,  and  not  by  the  endorsers.  What  is 
the  consequence  of  this  upon  principle?  It  has  been  repeatedly 
held,  not  only  by  this  court,  but  others,  that  where  the  paper  is 
real,  in  a  suit  against  a  maker,  ordrawer,  or  acceptor  by  an 
endorsee,  upon  proper  pleading,  the  endorsement  must  be  prov- 
en, and  why?  Because,  in  the  first  instance,  they  pay  at  their 
peril:  and  in  the  second,  because  the  endorser  has  an  interest 
in  the  paper,  puts  it  in  circulation,  and  shall  not  be  deprived 
of  his  right,  in  a  proceeding  to  which  he  is  no  party,  without 
proof  satisfactory  to  the  court  and  jury,  that  he  has  parted  from 
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it.  But  is  it  possible,  that  these  principles  can  be  made  to  ap- 
ply in  the  case  of  accommodation  paperf  Surely  not.  They 
are  alike  in  nothing  but  form.  The  endorser  gives  credit  to  the 
paper,  but  does  not  put  it  into  circulation;  he  has  no  interest  in 
it,  escept  that  the  maker  shall  pay  it  at  maturity.  The  maker 
is  the  issuer,  the  one  who  receives  the  money,  and  when  he  is 
sued,  how  shall  it  be  held,  that  he  may  discharge  himself,  for 
want  of  proof,  of  the  endorsement;  the  reason  for  requiring  it 
fails -entirely:  ^^causa  cesianUf  cessat  ipsa  2er."  Therefore  it  has 
been  held,  that  if  bills  or  notes  be  drawn  to  fictitious  persons, 
and  the  endorsement  filled  up  by  the  drawer,  the  endorse- 
ment need  not  be  proven:  therefore,  it  has  been  held,  if  a  bill 
or  note  be  drawn  to  a  person  in  esse^  and  his  name  be  forged  as 
endorser,  by  the  drawer,  the  drawer  shall  be  held  liable.  And 
this  as  has  been  observed,  because  there  are  no  persons  who 
have  any  interest  in  the  transaction,  but  those  who  put  the  pa- 
per into  circulation,  and  those  who  purchase  it;  and  that  it 
would  be  a  fraud  on  the  part  of  the  maker  to  use  such  a  de- 
fence. 

For  an  able  view  of  this  subject,  conforming  in  every  thing, 
vnih  what  we  have  said,  see  the  case  of  Meacher  vs.  jPoit,  3 
WlVs  So.  Car.  Rep.  227.  Well,  now  apply  these  principles 
to  the  case  under  consideration.  Dale  &  Philips  owe  the  Union 
Bank  by  note;  the  note  is  due;  Dale  &  Philips  execute  a  new 
note  to  G.  Frierson  &  Co.;  one  of  that  company  endorses  the 
note  without  the  knowledge  of  the  other,  and  the  Union  Bank, 
with  knowledge  of  the  fact,  takes  it  upon  discount,  and  delivers 
up  their  previous  note.  What  is  the  consequence?  Under  the 
decisions  upon  partnership  liability,  the  Union  Bank  has  lost  its 
security*  But  what  has  Dale  Sc  Philips  losd^  What  has  6. 
Frierson  &  Co.  lost^  Nothing.  6.  Frierson  &  Co.  are  dis- 
charged from  liability  as  endorsers;  they  never  had  any  interest 
in  the  note.  Dale  &  Philips  have  lost  nothing  by  the  discharge 
of  O.  Frierson  &  Co.;  their  note  is  outstanding;  it  has  been  re- 
ceived in  payment  of  a  previous  obligation,  which  is  a  good 
consideration;  and  to  permit  them  to  shield  themselves  from  its 
payment,  upon  a  principle  of  law,  made  to  protect  partners 
from  mutual  abuses  of  trust,  a  principle  having  nothing  to  do 
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with  their  own  case,  as  at  present  exhibited,  would  be  mon- 
strous indeed. 

As  we  have  said,  it  is  at  war  with  both  principle  and  author- 
ity. The  makers  are  estopped  to  say,  that  was  not  genuine, 
which  they  had  represented  to  be  so,  by  putting  it  in  circulation. 

The  judgment  must,  therefore,  bereversed,  and  the  case  re- 
manded for  a  new  trial. 


Alexander  vs.  Pgrby. 

The  widow  and  hein  of  Alexander  told  a  tract  of  land  belonging  to  deceased  in  hit 
lifetime  to  Perry,  and  gave  him  a  bond  to  convey  title  on  payment  of  the  purcbaie 
money.  The  notes  were  taken  payable  to  the  widow;  and  this  bill  was  filed  by  her 
alone,  to  enforce  the  payment  of  the  purchase  money:  Held,  that  the  heirs  were  ne- 
cessary parties,  and  that  a  sale  of  the  land  nnder  a  decree,  would  not  convey  the  title 
to  the  purchaser. 

Laughlinf  for  the  complainant. 

S.  Tumeyf  for  the  defendant. 

Gbbbn,  J.  delivered  the  opinion  of  the  court. 

Martha  Alexander,  the  widow  of  William  Alexander,  de- 
ceased, and  her  children,  Silas,  Samuel,  James  H.  and  Calvin 
H.  Alexander,  and  her  son-in-law  Henry  Powell,  sold  to  the 
defendants  the  land  of  which  their  ancestor,  W.  Alexander, 
died  seized  and  possessed  of,  and  executed  a  title  bond,  dated 
1st  June,  1839,  conditioned,  to  convey  the  said  land  to  the  de- 
fendants by  the  25th  December,  1840. 

In  consideration  of  said  purchase,  the  defendants  paid  $1000, 
and  executed  their  note  to  Martha  Alexander,  due  35th  Decem- 
ber, 1840,  for  $1000.  This  note  has  not  been  paid,  and  Martha 
Alexander,  abne,.  filed  hex  bill  against  the  Periys,  to  enforce 
the  contract,  and  to  obtain  a  decree  for  the  sale  of  the  land. 
Such  decree  was  made,  and  the  land  was  sold  by  the  Cleric 
and  Master,  and  purchased  by  Samuel  Alexander  for  forty  dol- 
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lars.  This  sale  was  confirmed  by  the  Chancellor,  and  the  in- 
terest of  the  defendants  was  by  a  final  decree  vested  in  the 
purchaser.     From  this  decree  the  defendants  appealed. 

This  decree  is  erroneous,  and  must  be  reversed.  The  legal 
title  is  in  the  heirs  of  William  Alexander,  and  they  are  not 
parties  to  this  suit.  The  consequence  was,  that  the  purchaser 
of  the  land  could  not  be  substituted  to  the  equitable  rights  of 
the  defendants,  and  must  pay  up  the  balance  of  the  purchase 
money,  and  file  a  bill  against  those  heirs  before  he  can  get  the 
legal  title.  Hence  the  interest  of  the  defendants  was  sacrificed 
for  forty  dollars. 

The  case  must  be  reversed;  the  sale  by  the  Clerk  and  Master 
set  aside,  and  proper  parties  brought  before  the  court. 


Robinson  admW.  vs.  Robinson. 

Where  a  father  placed  a  son  io  poMettion  of  a  tract  of  land,  with  the  intention  that  he 
should  have  the  use  of  it  as  a  f^i(t,such  a  state  of  circumstances  excludes  the  idea  of 
a  contract  for  the  payment  of  rent ;  yet  where  the  father  under  such  a  state  of  things, 
died  intestate,  the  use  and  occupation  of  the  land  should  be  charged  against  the  son 
in  the  distribution  of  the  estate  as  an  advancement. 

This  bill  was  filed  in  the  Chancery  Court  at  Shelbyville,  by 
Joseph  Robinson,  administrator  of  John  Robinson,  deceased, 
against  David  Robinson  and  others,  the  distributees  of  said 
John  Robinson. 

John  Robinson  gave  specific  articles  of  property  and  sums  of 
money  to  his  children,  at  various  times,  and  placed  his  son 
David  Robinson  in  possession  of  a  tract  of  land,  containing  some 
fifty  acres  of  cleared  land  on  it,  about  ten  years  before  his 
death,  intending  to  let  him  have  the  use  of  it,  but  retaining  the 
title  in  himself.  This  was  done  to  prevent  it  being  sacrificed  to 
pay  debts  which  he  might  create. 

John  Robinson  died  intestate,  without  having  made  any  title 
to  his  son  David.  After  the  death  of  the  intestate,  David  kept 
possession,  and  this  bill  was  filed  to  ascertain  the  extent  of  the  ad- 
vancements, and  to  distribute  the  surplus  amongst  those  entitled. 
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The  presiding  Chaacellor,  Ridley,  heard  the  case  on  bill, 
answer,  replication  and  proof,  and  charged  D.  Robinson  with 
the  value  of  the  premises  during  the  entire  period  he  had  poft- 
session,  as  an  advancement  to  him  by  deceased. 

D.  Robinson  alone  of  the  defendants  appealed. 

Friersaih  for  the  complainant. 

WiseneTj  for  the  defendant* 

Grbsn,  J.  delivered  the  opinion  of  the  court 

This  is  a  bill  brought  by  Joseph  Robinson,  administrator  of 
John  Robinson,  deceased,  against  all  the  distributees  of  the  es- 
tate, for  the  purpose  of  ascertaining  the  advancements  to  them 
by  the  intestate;  so  as  that  the  administrator  may  distribute  the 
surplus  of  the  estate  among  them  according  to  law. 

The  case  has  come  up  here,  on  one  item  charged  as  an  ad- 
vancement to  David  Robinson.  His  father  placed  him  in  pos- 
session of  a  tract  of  land,  having  about  forty  acres  cleared  upon 
it.  It  was  intended  for  his  use,  and  that  of  his  children;  the 
title  was  not  given  to  him,  because  the  father  was  afraid  he 
would  waste  the  property.  If  this  were  a  direct  claim  for  rent 
by  the  administrator,  it  could  not  be  maintained,  because,  if  a 
father  or  other  person  put  a  relative  into  possession  of  land,  in- 
tending either  the  land  or  its  use,  as  a  gift,  or  benefit,  or  loan  or 
advancement  to  the  party  so  let  into  possession,  such  circum- 
stance will  repel  the  idea  of  a  contract  express  or  implied  for 
the  payment  of  rent.  Ridley  vs.  McNairy^  2  Hump.  R.  But 
this  is  not  a  claim  by  the  administrator  against  David  Robinson 
on  the  ground  of  indebtedness  to  him,  or  to  the  intestate  for 
rent.  It  is  a  proceeding  in  which  it  is  insisted,  that  the  rent 
was  in  fact  a  loan  or  benefit  given  by  the  intestate,  and  to  be 
considered  of  in  that  light  in  an  equitable  adjustment  of  ad- 
vancements among  the  distributees.  But  so  much  of  the 
charge  for  rent,  as  arises  from  the  possession  of  the  land,  after 
the  death  of  the  intestate,  is  clearly  wrong,  and  was  errone- 
ously allowed. 
60 
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Upon  that  event  taking  jplace,  the  possessor,  David  Ro- 
binson, would  become  liable  to  the  new  owners,  the  heirs,  for 
use  and  occupation* 

Let  the  Clerk  and  Master  enquire  how  much  was  so  errone- 
ously allowed,  and  to  that  extent  the  decree  will  be  reformed. 


Union  Bank  w*  Campbbll. 

1.  Fmndvlent  raprefeatationt,  or  fnudulent  concealmont  of  material  facti  hj  an  agent, 
when  engag^  In  the  traniaction  of  the  boaineta  of  the  principal  will  chairge  the  prin- 
cipal. 

S.  And,  therefore,  where  notice  of  the  dittolntion  of  a  firm  is  commanicated  to  a  bank 
director  for  the  parpote  of  being  communicated  to  the  board  of  directors,  or  where  he 
is  callisd  upon  to  act  as  director  in  a  transaction  affecting  the  interests  of  the  members 
of  the  dissolved  firm,  he  is  bound  to  commanicate  that  knowledge  to  the  bank,  and  if 
he  do  not,  the  bank  is  by  law  charged  with  notice  of  the  facta  so  withheld. 

This  action  of  assumpsit  against  Campbell,  as  endorser,  was 
instituted  in  the  Circuit  Court  of  Williamson  county,  and  on 
the  plea  of  non-assumpsit,  and  special  pleas  of  mm  m  factum^ 
it  was  submitted  to  a  jury,  Maney,  Judge,  presiding,  at  the 
July  term,  1843,  and  a  verdict  and  judgment  rendered  in  &vor 
of  die  defendant.     The  plaintiff  appealed. 

AlexandeTf  for  the  plaintiff. 

Z>.  Campbdli  for  the  defendant. 

Orebn,  J.  delivered  the  opinion  of  the  court. 

The  defendant  is  sued  in  this  case  as  a  member  of  the  firm 
of  Heniy  Baldwin,  Jr.,  &  Co.,  on  a  note  for  $540  64,  executed 
to  them  by  S.  &  L.  T.  King,  dated  5th  April,  1838,  payable  at 
the  Union  Bank  in  four  months,  and  endorsed  by  Heniy  Bald- 
win, Jr.,  &  Co.,  and  by  B.  S.  Tappan  &  Co.,  and  which  was 
discounted  at  the  Union  Bank  for  the  benefit  of  B.  S.  Tappan 
&Co.  the  13th  of  April,  1838. 

The  partnership  of  Henry  Baldwin,  Jr.,  &  Co.  was  dissolv- 
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ed  on  the  Ist  of  January,  1838,  mgre  than  three  months  before 
the  note  in  question  was  endorsed;  notice  of  which  dissolution 
had  been  published  in  a  newspaper;  and  the  endorsement  was 
made  by  Henry  Baldwin,  Jn,  of  the  name  of  his  late  firm, 
without  the  knowledge  of  the  defendant.  The  firm  of  Henry 
Baldwin,  Jr.,  &  Co.  had  been  previous  dealers  with  the  Union 
Bank.  B.  S.  Tappan  and  £.  D.  Hicks,  two  of  the  directors  of 
the  Bank,  had  knowledge  of  the  dissolution  of  the  partnership 
before  the  note  was  discounted;  and  they  were  both  present  as 
members  of  the  board  the  day  it  was  discounted.  Hicks  re- 
mained in  the  director's  room,  and  acted  as  a  member  of  the 
board  when  the  note  was  discounted,  but  Tappan  (for  whose 
benefit  it  was  offered,  and  whose  name  was  on  it  as  endorser,) 
retired  into  an  adjoining  room  when  this  note  was  offered  for 
discount. 

The  court  charged  the  jury  in  substance:  "that  Tappan  and 
Hicks  were  agents  of  the  Bank,  and  that  if  on  the  day  the  note 
was  discounted  they  had  knowledge  of  the  dissolution  of  the 
partnership  of  Henry  Baldwin,  Jr.,  &Co.,  they  were  bound 
to  communicate  that  knowledge  to  the  Bank,  and  if  they  did 
not  do  so,  they  were  guilty  of  fraud,  and  that  the  Bank,  whose 
agents  they  were,  and  not  the  defendant,  must  suflfer  by  that 
fraud." 

It  is  unquestionably  true,  that  fraudulent  representations,  or 
a  fraudulent  concealment  of  material  facts  by  the  agent,  when 
engaged  in  the  transaction  of  the  business  of  the  principal,  will 
charge  the  latter,  constructively  through  the  agent.  Story  on 
Agency,  131;  Jeffry  vs.  Bigdow^  13  Wend.  521;  Bank  Uniied 
States  vs.  Davisj  2  Hill,  451.  Every  director  of  a  Bank  is  its 
agent;  appointed  by  the  Bank,  and  held  out  to  the  public  as 
entitled  to  confidence.  And  where  a  party  has  several  agents,  \ 
notice  to  one  is  notice  to  the  principal,  (as  much  so,  as  if  all  had 
notice,)  in  a  case  where  the  one  thus  having  notice,  is  engaged 
in  the  transaction.  2  Hill,  464.  We  do  not  mean  to  say,  that 
a  director  of  a  bank,  having  notice  of  the  dissolution  of  a  firm, 
with  which  it  has  been  in  the  habit  of  dealing,  is  bound  to  com- 
municate that  knowledge  to  the  other  members  of  the  board, 
unless  he  is  called  upon  to  act  as  director  in  a  transaction  affect- 
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ing  the  interests  of  the  members  of  the  partnership  which  has 
been  dissolved,  or  unless  the  notice  were  given  to  him  for  the 
ex  press  purpose  of  being  communicated  to  the  board.  National 
Bank  vs.  NartoUf  1  HiU,  578.     But  in  a  transaction  in  which  he 
acts  as  one  of  the  board,  notice  to  one  director,  is  notice  to  the 
bank.    Nor  can  it  be  necessary,  that  the  notice  shall  have  been 
communicated  to  him  in  relation  to  the  particular  transacticm 
on  which  he  is  about  to  act.     For  if  this  were  so,  then  would 
it  be  impossible  for  a  retiring  partner  to  avoid  responsibility. 
Although  he  might  give  every  director  of  a  bank  notice  of  the 
dissolution,  yet  his  former  partner  might  subsequently  make  a 
*  note  in  the  firm  name,  and  offer  it  for  discount,  when  it  would 
be  impossible  for  him  to  know  the  fact,  and  communicate  to  the 
.  board  anew  the  fact  of  the  dissolution.    All  that  is  necessary, 
I  is,  that  the  director,  acting  in  the  board  when  the  note  isoflfered 
^  for  discount,  should  have  knowledge  of  the  dissolution.    If  he 
have  such  knowledge  he  is  bound  to  communicate  it  to  the 
board.    We  do  not  intend  to  controvert  the  general  doctrine, 
that  ^'notice  must  come  to  the  agent  while  he  is  concerned  for 
/  the  principal,  and  in  the  course  of  the  same  transaction;*'  for 
notice  to  a  party  while  he  is  not  acting  as  agent,  is  certainly  no 
^  notice  to  a  principal  for  whom  be  may  afterwards  acl.    But  the 
I  existence  o(  knowledge  in  an  agent,  when  acting  for  hisprinci- 
I  pal,  is  notice  to  the  principal,  however  that  knowledge  may 
j  have  been  acquired.     Thus  if  an  agent,  in  his  own  transaction, 
has  had  notice  of  a  fact,  that  notice  does  not  reach  his  principal, 
because  be  is  not  then  acting  for  his  principal;  and  before  he 
comes  to  act  as  such  agent,  in  relation  to  the  subject  about 
which  he  had  notice,  he  may  have  forgotten  the  whole  matter; 
so  that  it  was  never  present  in  his  mind,  while  discharging  the 
duties  of  his  agency.    But  if  he  had  received  the  notice  while 
he  was  concerned  for  the  principal,  the  principal  would  be 
bound  by  it,  though  the  agent  might  forget  the  facts,  and  have 
no  memory  of  them,  during  the  transaction  to  which  they  re- 
late.    But  certsunly,  if  while  an  agent  is  concerned,  and  acting 
for  his  principal,  he  have  knowledge  of  the  facts  in  relation  to 
which  notice  is  necessary,  there  can  be  no  necessity  for  giving 
iormal  notice  of  the  same  Tacts,  to  the  individual  who  already 
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knows  them.  It  would  be  very  absurd  to  assume,  that  although 
every  director  may  have  uotice  of  the  dissolution  of  a  partner- 
ship, and  while  on  the  board  considering  the  propriety  of  dis- 
counting a  note  that  purports  to  have  been  endorsed  by  the  firrn^ 
they  speak  to  each  other  of  the  fact  of  dissolution;  yet,  because 
notice  of  the  dissolution  was  not  communicated  to  them  while 
thus  concerned  in  this  transaction,  the  Bank  had  no  notice,  and 
the  retiring  partner  is  bound.  If  such  a  proposition  were  law, 
it  would  be  impossible  for  a  retiring  partner  ever  to  get  rid  of 
responsibility. 

But  it  is  said,  there  was  no  evidence  that  these  directors  had 
the  remembrancci  or  knowledge  of  the  dissolution  of  the  part- 
nership of  Henry  Baldwin,  Jr.,  &  Co.  when  this  note  was  dis- 
counted. It  may  be  answered,  that  the  jury  had  evidence  that 
this  knowledge  had  been  previously  communicated,  and  they 
had  a  right  to  take  into  consideiation  that  fact,  with  all  the  cir- 
cumstances attending  the  transaction,  and  judge,  whether  it  was 
reasonably  to  be  inferred,  that  the  fact  was  remembered  and 
the  knowledge  still  existed. 

It  is  said  Tappan  retired  when  the  note  was  offered,  and  did 
not  act  as  a  director  in  discounting  the  paper.  It  may  be  an- 
swered, that  his  retirement  to  an  adjoining  room  was  a  mere  for- 
mality; that  he  was  still  a  member  of  the  board,  and  that  as  the 
note  was  offered  by  him,  and  discounted  for  his  benefit,  he 
was  peculiarly  bound  to  communicate  the  facts  within  his 
knowledge  in  relation  to  the  dissolution,  to  the  other  members 
of  the  board,  and  not  having  done  so,  he  was  guilty  of  a  fraud; 
the  responsibility  of  which  should  fall  on  the  Bank,  whose 
agent  he  was,  rather  than  on  the  defendant. 

In  the  case  of  The  Bank  of  the  United  Suues  vs.  Davis^  2 
Hill's  Rep.  461,  Davis  drew  three  bills  of  exchange,  which 
were  endorsed  by  ChaXfield  &  Tisdale,  and  accepted  by  Holden, 
and  were  transmitted  by  the  drawer  to  Williams,  one  of  the 
directors  of  the  Bank,  for  the  purpose  of  having  them  discount, 
ed  for  the  benefit  of  the  former.  Williams  put  his  own  name 
upon  the  paper,  and  procured  it  to  be  discounted  for  himself, 
and  appropriated  the  avails  accordingly;  he  at  the  time  being 
one  of  the  five  directors  constituting  the  board  which  discount* 
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ed  tfae  paper.  His  associates  had  do  notice  of  the  fraudulent 
use  of  the  bills^  and  supposed  the  discount  was  made  in  good 
faith  for  himself.  The  Supreme  Court  of  New  York  decided, 
that  Williams  v^as  an  agent  of  the  bank,  which  should  be 
deemed  to  have  notice  of  the  fraud,  and  that  Davis  was  not 
liable  to  pay  the  biUs. 
We  think  there  is  no  error,  and  affirm  the  judgment. 


Gilliam  vs.  Bransfo&d. 

Where  a  slave  is  hired  or  sold,  the  party  who  hires  or  sells  such  slave,  is  do!  bouod  to 
disclose  a  moral  defect,  wAeu  the  oootract  be  made  especially  willi  a  view  to  toeli 
quality. 

This  bill  was  filed  by  Gilliam  against  Bransford,  in  the  Chan- 
cery Court  at  Franklin,  to  enjoin  the  collection  of  a  judgment 
obtained  upon  a  note  given  for  the  hire  of  a  slave.  The  case  was 
heard  before  Bramlitt,  Chancellor,  on  bill,  answer,  replication 
and  proof.     He  dismissed  the  bill,  and  complainant  appealed. 

MeigSt  for  complainant.  See  2  Vernon,  122;  1  Maule  &;  S. 
617;  1  Burrow,  120;  Chitty  on  Bills,  97;  Stoiy  on  Bills,  186. 

E.  H*  Eiwifig^  for  defendant. 

TuBLEY,  J.  delivered  the  opinion  of  the  court. 

This  is  a  bill  to  enjoin  the  collection  of  a  judgment  obtained 
by  defendant  against  tfae  complainant,  for  the  hire  of  a  negro 
man,  upon  the  alleged  ground,  that  the  negro  was  addicted  to 
stealing,  which  information  was  not  communicated  at  the  time 
of  the  hiring:  that  during  the  period  for  which  he  was  hired  by 
the  complainant,  he  stole  from  him  a  large  amount  of  property, 
more  than  sufficient  to  cover  the  amount  of  his  hire;  and  claims 
relief  from  the  judgment,  upon  the  ground  of  fraud  in  not  making 
the  disclosure  of  his  stealing  piopensities  at  the  time  of  the  hir- 
ing. 
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Proof  is  taken,  which  shows  that  the  negro  had  been  hired 
to  Yeatoian  &  Co*  previously,  and  had  stolen  from  them.  It 
leaves  it  uncertain,  whether  defendant  knew  of  it;  but  that  pos- 
sibly her  agent  did. 

The  bill  was  dismissed  upon  two  grounds: 

1st.  Because  the  jurisdiction  was  doubtfuL 

2d.  Because  the  &ct  of  the  fraud  was  doubtful. 

We  are  satisfied,  the  decree  is  right.  Upon  the  first  point, 
perhaps,  weaker  in  expression,  than  it  ought  to  have  been.  For 
we  cannot  see  upon  what -ground  a  moral  defect  should  be  dis- 
closed in  the  hire  or  scde  of  a  slave,  more  than  a  vicious  habit  in 
a  horse,  or  other  animal,  unless  the  contract  be  made'  especi- 
ally with  a  view  to  such  quality. 

We  know  of  no  authority  or  principle  sustaining  the  position 
contended  for  by  the  complainant. 

The  decree  of  the  Chancellor,  will,  therefore,  be  affirmed. 


England  tw.  Biheit. 

1 .  The  Sapreme  Court  will  not  set  Mide  Uie  Tcidict  of  a  jory  oa  matten  of  fact,  on^ 
len  there  be  m  great  preponderance  of  eridence  against  rach  Terdict.  Thit  is  a  mle 
for  the  government  of  the  Supreme  Court,  and  not  the  Ctrcnit  Court.  On  the  cob- 
traiy ,  this  rule  of  the  Supreme  Court  imposes  on  the  Circuit  Court  a  heavy  obligation 
to  observe  the  rules  ef  the  common  law,  applicable  to  the  granting  of  new  trials  fin 
ttiH  prnw,  lest  injustice  be  done. 

S.  Under  the  plea  of  «#»  m<  faetwrn,  involving  the  existence  of  a  partnership,  the  de- 
claration of  the  defendant  to  third  persons  before  the  execution  of  the  instrument 
in  question,  that  no  partnership  existed,  is  not  evidence.  What  the  defendant  said 
when  the  note  was  offered  to  him  for  payment,  would  be  evidence;  such  declaration 
being  a  part  of  the  rs#  gMUt. 

This  suit  by  warrant  was  instituted  in  the  county  of  Frank- 
lin, before  a  Justice  of  the  Peace  thereof,  by  Burt  against  Eng- 
land, and  a  judgment  was  rendered  for  $85,  on  a  note  signed 
^'England  &  Hobbs."  England  appealed  to  the  Circuit  Court 
and  the  case  was  submitted  to  a  jury  at  the  November  term, 
1843;  Marchbanks,  Judge,  presiding.  The  facts  are  all  stated 
in  the  opinion  of  the  court. 
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H.  L.  Tumey  and   fV.  E.  Venable,  for  the  plaiatiff  in  error. 

Taulj  for  the  defendant  in  error. 

Reese,  J.  delivered  the  opinion  of  the  court. 

Burt  sued  England  before  a  Justice  of  the  Peace,  and  the 
case  was  taken  by  appeal  to  the  Circuit  Court.  The  suit  was 
brought  to  recover  the  amount  of  a  promissory  note  for  eighty- 
three  dollars  and  six  cents.  The  defendant  filed  a  plea  on 
oath,  denying  that  the  note,  which  was  signed  '^England  So 
Hobbs,"  was  bis  act,  agreement  or  promise;  upon  which  issue 
was  taken.  On  the  trial,  it  appeared  in  evidence  that  England 
owned  a  spinning  factory,  which  appeared  to  be  under  the  su- 
perintendence and  management  of  Hobbs*  The  note  sued  on 
and  the  signature  is  in  the  hand  writing  of  Hobbs,  Various 
persons,  at  different  times,  presented  to  England  notes  and  ac- 
counts signed  and  stated  in  the  names  of ''England  &Hobbs;'' 
and  some  of  these  were  sued  on;  all  of  them  were  paid  by  Eng- 
land; in  some  instances  after  ascertaining  by  enquiry  that  they 
were  for  articles  or  services  furnished  to  the  factory,  he  stating 
at  the  time  that  for  articles  or  services  thus  furnished,  he  would 
pay.  On  none  of  those  occasions,  and  to  none  of  those  persons 
having  notes  and  accounts  in  the  name  of  England  &  Hobbs,  did 
England  state  that  he  and  Hobbs  were  not  partners.  To  one 
person,  with  reference  to  one  of  the  notes,  he  did  say  that  Hobbs 
had  no  right  to  sign  his  name,  and  that  he  would  not  pay  it 
unless  it  turned  out  to  be  for  the  use  of  the  factory.  It  did  so 
turn  out,  and  he  paid  it.  The  plaintiff  proved,  that  a  negro 
girl  slave  of  his  worked  some  time  at  the  factory;  and  he 
offered  to  prove  that  the  consideration  of  the  note  was  for  work 
done  or  articles  furnished  at  the  factory;  to  which  the  defendant 
objected,  and  the  court  excluded  the  testimony.  The  defend- 
ant offered  to  prove  by  a  witness,  that  he,  witness,  once  en- 
quired of  defendant  during  the  time  Hobbs  was  at  the  factory, 
and  before  the  date  of  the  note,  whether  Hobbs  was  the  partner 
of  defendant.  But  the  court  ruled,  that  the  witness  should  not 
answer  the  questions.     The  jury  gave  a  verdict  for  the  plaintiff 
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for  the  amount  of  the  note  with  ioterest,  under  a  charge  of  the 
court,  which  the  bill  of  exceptbns  states  to  have  been  unexcep* 
donable.  The  court  overruled  a  motion  for  a  new  triali  and  is 
stated  in  the  bill  of  exceptions  to  have  observed  onlhat  occa* 
sion,  ''that  he  did  not  know  whether,  if  he  had  beenof  the  jury, 
he  would  have  considered  the  evidence  sufficient  to  have  estab* 
lished  the  existence  of  a  partnershipi  that  he  was  satisfied,  from 
the  evidence,  that  the  consideration  of  the  note  sued  on  was  for 
articles  furnished  and  used  at  the  defendant's  factory;  that  the 
justice  of  the  case  having  been  attained,  he  would  not  plosdy 
scrutinize  the  evidence  upon  which  the  verdict  was  founded,'* 
This  court  inflexibly  adheres,  in  questions  of  new  trial  in 
civil  cases,  to  a  rule  long  since  laid  down  for  its  own  govern- 
ment, and  laid  down  with  an  anxiqvis  solicitude  to  be  explicitly 
understood,  not  by  the  CirpuitJqdges,  indeed,  for  whom  it  was 
never  intended  and  to  whose  action  it  would  be  inappropriate, 
bi|t  by  parties  and  coun^l  interested  in  bringing  such  cases 
into  this  courts  And  thii  rule  we  have  had  occasion  to  repeat, 
in  numerous  instances,  at  qvery  term  of  th^  court  during  the 
last  eight  years*  The  rule  is,  that  in  matters  of  fact  in  civil 
cases,  upon  which  a  jury  has  rendered  a  verdict,  which  the  Cir- 
cuit JudgQ  presiding  has  refusfsd  to  set  aside,  we  wiU  ^flirqci 
the  judgment  of  the  Circuit  Court,  unless  there  be  a  great  pi^ 
ponderence  of  evidence  against  the  verdict  This  rule  is  here 
adopted  upon  the  most  obvious  necessity.  If  four  witnesses 
testify  before  the  jury  on  t)i(3  side  of  the  plaintiff,  to  a  given 
state  of  facts,  and  two  witnesses  testify  to  opposing  facts,  on 
the  side  of  the  defendant,  and  the  verdict  is  for  the  defendant, 
and  the  presiding  Jqdge  refuses  to  set  aside  the  verdict,  bow 
shall  ^is  court  know,  on  what  ground  have  ih^y  to  believe,  that 
the  juiy  and  Circuit  Judg0  erred,  and  that  the  verdict  and  judg^ 
ment  should  have  been  for  the  plaintiff?  The  verdict  a9d 
judgment  in  such  a  case  may  havq  been  jufft  as  they  ought  to 
have  been.  We  do  not  see  or  hear  the  witnesses,^^«-cwnot 
mark  their  manner,— cannot  be  impressed  with  their  great(9r  or 
less  intelligence;  their  greater  or  less  respectability.  Hence, 
as  we  have  said,  from  the  most  obvious  necessity,  we  have 
adopted,  and  we  enforce  the  rule,  from  no  affectation  of  any 
51 
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overweening  respect  or  deference  for  the  mere  verdict  of  an 
ordinfuy  jury,  but  mainly  because  we  rely  upon  the  enlightened 
judgment  and  dispassionate  firmness  of  the  Circuit  Judge,  pre- 
siding, who  has  heard  all  the  proof,  seen  all  the  witnesses, 
weighed  all  the  arguments,  and  to  whom  the  very  counsel  who 
have  argued  the  case,  make  the  motion  for  a  new  trial,  while 
the  matter  is  yet  recent.  If  this  judge,  whose  duty  it  obviously 
is,  to  grant  a  new  trial,  if  he  is  dissatisfied  w'ith  the  verdict,  re- 
fuse, under  such  circumstances,  to  do  so,  how  can  we  feel  as- 
sured that  we  are  not  doing  injustice  here,  to  grant  a  new  trial? 
But  our  rule,  as  we  have  said,  is  for  ourselves;  not  for  the  Cir- 
cuit Judges.  And  the  fact  that  such  is  our  rule,  so  far  from 
absolving  them  from  the  observance  of  the  common  law  rtiles 
applicable  to  the  granting  of  new  trials,  in  nisi  prius  courts,  im- 
poses another  or  weightier  obligation  to  enforce  those  rules, 
lest  injustice  be  done  by  permitting  verdicts  to  stand  which 
ought  to  be  set  aside.  These  remarks  are  not  called  for  by 
any  thing  existing  in  this  record;  but  we  make  them  because 
we  have  been  often  assured  of  the  existence  of  what  seems 
scarcely  credible,  an  opinion,  on  the  part  of  some,  that  our  oft- 
repeated  rule  was  intended  by  us  for  adoption  and  observance 
by  the  Circuit  Courts.  The  Judge  in  this  case  says  he  was 
satisfied  with  the  verdict,  and  he  let  it  stand;  and  there  are 
facts  proved  in  the  record  upon  which  it  can  stand.  As  the 
Circuit  Couirt  let  it  alone,  so  do  we. 

There  was  no  error  in  the  Circuit  Court  in  refusing  to  permit 
the  witness  at  the  instance  of  defendant  to  state  his  response 
to  witness's  enquiry  whether  or  not  he  was  a  partner  of  Hobbs. 
That  enquiry  was  isolated;  was  not  a  part  of  any  transactions 
arising  in  or  connected  with  the  case.  What  defendant  said  on 
the  subject,  when  any  note  or  account  in  the  name  of  "Eng- 
land &  Hobbs"  was  presented  to  him,  it  would  have  been  com- 
petent to  have  heard  as  part  of  the  res  gesta.  But  the  enquiry 
in  question  was  of  a  different  character. 

We  affirm  the  judgment 
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Hopkins  et  ok.  vs.  The  6ali«atin  Turnpikb  Co. 

1.  A  corporation  can  exercise  no  (>owert  but  those  which  are  expressly  conferred  upon 
it  bj  the  charter,  or  those  which  are  necessary  to  enable  it  to  carry  into  effect  the 
purposes  for  which  it  was  created. 

2.  A  corporation  hat  power  to  make  a  deed  assigning  itji  effecta  to  a  trustee  for  the 
benefit  of  creditors* 

3.  It  is  not  necessary  that  the  officer  of  a  corporation  making  a  deed  on  behalf  of  the 
corporation  shoald  be  authorised  by  power  of  attorney  to  affix  the  seal  of  the  corpo- 
ration. 

4  Where  the  president  of  a  corporation  makes  a  deed  on  behalf  of  the  corporation 
and  affixes  the  seal  of  the  corporation  thereto*  it  will  be  presumed,  in  the  absence  of 
proof,  that  be  wa*  dnly  authorised  by  a  vote  of  the  board  to  make  the  deed. 

5.  A  corporation  agreed  with  certain  creditors,  that  if  they  would  take  stock  in  the 
company,  their  debts  should  be  paid  in  bonds  of  the  State  of  Tennessee,  which  the 
company  would  procure,  provided  they  would  lake  them  at  not  less  than  eighty  cents 
ia  the  dollar.  They  subscribed.  No  order  of  the  board  was  made  for  the  assign* 
ment  or  delivery  of  the  bonds  to  the  creditors,  and  no  asteiit  on  the  part  of  the  credi« 
tors  had  been  made  to  take  them  at  eighty  cents  in  the  dollar.  The  property,  there- 
fore, remained  in  the  company,  and  th  e  bonds  were  subject  to  the  lien  of  the  attach* 
ment 

Hopkins,  Hall  and  others  filed  their  bill  in  the  Chancery 
Court  at  Gallatin  against  the  "Gallatin  Turnpike  Company" 
and  a  part  of  the  stockholders  only,  alleging  that  they  were  too 
numerous  for  all  to  be  made  parties,  on  the  28th  day  of  Febru- 
ary, 1842. 

On  the  10th  day  of  March,  1842,  Hanna  and  others  filed 
their  bill  against  the  company  and  the  stockholders,  in  the 
same  court. 

On  the  15th  day  of  March,  1842,  James  Key  filed  his  bill 
against  the  company. 

These  complainants  were  all  creditors  of  the  corporation  who 
had  obtained  judgments  against  it;  who  had  procured  executions 
to  be  issued,  and  they  had  been  returned  "no  property  found." 
These  facts  are  set  forth  in  the  several  bills.  Hopkins,  Hall 
and  others  had  attached  a  portion  of  certain  bonds  of  the  State 
which  were  in  possession  of  the  company  before  the  other  bills 
were  filed. 

These  bills  alleged,  that  the  company  had  made  an  assign- 
ment by  deed  of  the  property  of  the  company  in  trust  to  B. 
Watkins,  for  the  pretended  purpose  of  securing  certain  creditors 
of  and  endorsers  for  the  company. 
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Thid  tJeed  is  exhibited,  and  was  made  before  the  several 
judgments  were  obtained. 

This  deed  alleges  the  existence  of  certain  debts  not  then  due, 
and  which  the  company  owed;  and  to  secure  the  payment  of 
said  debts,  it  sells  and  conveys  in  trust  to  B.  Watkins  "all  the 
property  of  said  turnpike  company,  to  wit:  the  turnpike  road 
of  said  company,  commencing  at  the  city  of  Nashville  and  pass- 
ing through  the  town  of  GaUatin  to  the  Kentucky  line,  and  all 
the  gates  and  gate  houses,  the  land  upon  which  said  gate  hous- 
es are  erected  and  all  attached  to  the  same,  and  tolls  received 
at  the  gates  on  said  road." 

This  deed  authorizes  and  directs  the  trustees  to  appropriate 
the  tolls  received,  first  to  discharging  the  expenses  incidental  to 
keeping  the  said  road  in  repair,  and  the  balance  to  the  extin- 
guishment of  the  specified  debts. 

It  was  signed  by  Samuel  Anderson.  "President  of  the  Galla- 
tin Turnpike  Company,"  and  the  seal  of  the  Company  affixed. 

The  bills  charged,  that  this  deed  was  intended  to  hinder  and 
delay  creditors  in  the  collection  of  their  debts,  and  was  fraud- 
ulent and  void. 

This  was  denied  in  the  answer. 

The  bills  also  alleged,  that  the  company  had  five  thousand 
dollars  in  bonds  of  the  State,  which  was  the  property  of  the 
company,  and  prayed  the  subjection  of  them  to  the  satisfaction 
of  their  judgments.  The  answer  alleges  that  these  bonds  were 
contracted  to  certain  stockholders,  who  had  taken  stock  upon 
condition,  that  they  should  have  these  bonds  at  60  cents  in  the 
dollar,  in  discharge  of  certain  debts  the  company  owed  such 
stockholders.  Hopkins,  Hall  and  others  asserted  a  prior  lien 
on  the  bonds  by  virtue  of  their  attachment. 

The  bills  prayed  that  the  deed  might  be  declared  fraudulent 
and  void,  the  road  and  its  effects  subjected  to  the  satisfaction  of 
the  judgments,  &c. 

The  answer  of  the  corporation  was  replied  to,  and  the  indi- 
vidual stockholders  demurred  to  the  bill. 

The  several  cases  were  consolidated  on  motion  of  the  corpo- 
ration; and  no  proof  being  taken,  the  case  was  heard  before 
Chancellor  Bramlitt,  at  the  April  term,  1843.     He  sustained 
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the  demurrer  of  the  stockholders^  and  dismissed  the  bill  as  to 
them.  He  decreed  the  deed  fraudulent  and  void,  and  appoint- 
ed a  receiver  to  receive  the  tollS)  with  instructions  to  distribute 
them,  after  discharging ihe  expenses  of  repair,  pro  rata  amongst 
the  judgment  creditors.  The  question  of  priority  asserted  by 
Hall,  Hopkins  and  others,  was  reserved. 
The  Turnpike  Company  abne  appealed. 

J^rimble  and  Gmld,  for  the  complainants. 

John  J.  Whitej  for  the  Gallatin  Turnpike  Company,  said:—* 
The  only  questions  fer  discussion  here,  are,  Ist,  in  regard  to  the 
validity  of  the  deed  of  trust  executed  by  the  company  on  the 
16th  of  October,  1840;  and  3d,  in  regard  to  the  $6000  in  bonds 
of  the  State  of  Tennessee. 
'  And  1st,  in  regard  to  thetrust«  The  charge  in  the  bill  is, 
that  this  deed  was  made  to  hinder  and  delay  creditors  in  the 
ccdlection  of  their  debtsi  and  is  therefcn-e  fraudulent  and  void. 
The  answer  expressly  denies  this  allegation,  and  the  proof 
shows  that  it  was  made  bonafide^ 

This  deed  is  next  attempted  to  be  set  aside,  upon  the  want 
of  authority  in  the  company  to  execute  such  an  instrument* 
And  first,  I  contend  that  no  such  quesUon  can  be  raised  upon 
the  pleadings.  There  is  no  allegation  in  the  bill  of  a  want  of 
authority  in  the  company  to  execute  such  an  assignment.  On 
the  contrary,  this  power  is  impliedly  admitted.  The  only 
charge,  is,  that  under  the  circnmflftauces  mentioned,  the  whole 
property  being  conveyed  just  befer e  the  coiaplainants  obtained 
their  judgments,  h  is  fraiadulent  and  void.  Upon  this  point, 
«ee  Cefrneal  vs.  Banh^  10  Wheaton,  189;  Harii^ig  vs.  Ha$dy,  11 
do.  103;  Lym  vs.  TaUmadge,  1  Jchsu  Ch.  18& 

But)  2d,  with  regard  to  the  power  of  the  company  to  execute 
such  an  assignment*  That  a  debtor  may  by  deed  of  trust  pre- 
fer one  creditor  to  another,  when  it  is  fair  and  btma  ^fide,  is  a 
principle  too  well  estaUished  to  he  shaken.  8  Yen  134;  10  do. 
146;  11  Wend.  What  is  there  that  should  piievent  a  corpora- 
tion from  doing  the  same  thing,  particularly  one  of  this  charac- 
ter?    According  to  all  the  authorities,  a  corporaticm  can  exer- 
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cise  such  powers  as  are  specifically  granted,  or  sueb  as  are  in- 
cidental, or  necessary  to  carry  into  efiect  the  purposes  for 
which  it  was  established.  2  Kent's  Com.  226, 1  ed.;  4  Wheat- 
on,  636.  And  it  was  an  incident  at  common  law  to  every  cor- 
poration to  have  a  capacity  to  purchase  and  alien  lands  and 
chattels,  unless  they  were  specially  restrained  by  their  char- 
ters, or  by  statute.  Independent  of  positive  law,  all  corpora- 
tions have  the  absolute  ^im  dUponendh  neither  limited  as  to  ob- 
jects nor  circumscribed  as  to  quantity.  2  Kent.  227,  and  au- 
thorities there  cited.  4  Com.  Dig.  title  Franchise^  f.  11-18. 
Angell  aiid  Ames  on  Corp.  78,  80-5,  104;  2  Yen  167.  I  take 
it,  therefore,  the  company  would  have  the  power  of  making  the 
conveyance  without  any  particular  authority  given  by  the 
charter.  It  would  be  highly  important  for  it  to  possess  this 
power.  This  charter  was  granted  for  the  purpose  of  construct- 
ing an  important  road  from  Nashville  by  Gallatin  to  the  Ken- 
tucky line,  and  terminating  upon  the  Ohio  river  at  Louisville. 
It  was  indispensable  for  them  sometimes  to  anticipate  their  re- 
sources, to  borrow  money,  and  to  use  their  credit,  in  the  con- 
struction of  the  road;  and  this  could  not  be  efiected  without 
pledging  their  means  which  were  alone  the  proceeds  of  the 
road. 

But  if  we  look  at  the  charter,  we  find  ample  authority  given. 
Under  the  first  section  the  company,  among  other  things,  is  au- 
thorized and  empowered  to  have  and  receive,  purchase,  pos- 
sess, enjoy  and  retain  lands,  rents,  goods,  chattels,  and  effects 
of  any  kind,  and  to  any  amount  necessary  to  cariy  into  efiect 
the  object  of  the  incorporation,  and  the  same  to  use,  alien  and 
dispose  of  at  pleasure;  and  by  the  10th  section,  the  turnpike 
road  with  all  its  appurtenances,  together  with  all  tolls  and  pro- 
fits arising  therefrom,  are  vested  in  the  corporation. 

These  are  very  difierent  from  the  cases  in  16  John,  357,  and 
2  Cowen,  664-678,  which  decide  that  when  a  company  is  in- 
corporated for  the  purpose  of  insurance  against  fixe,  it  cannot 
carry  on  banking  operations,  discount  notes  and  transact  other 
business  of  incorporated  banks.  This  is  upon  the  principle, 
that  when  a  bank  is  incorporated  with  certain  powers  granted 
by  the  charter,  it  cannot  be  permitted  to  exercise  other  powers 
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wholly  distinct,  having  no  reference  to  the  specified  object  of 
the  incorporation,  not  incidental,  or  necessary  to  carry  into  ef- 
fect the  purposes  for  which  it  was  established.  But  such  is  not 
this  case,  the  exercise  of  a  distinct  power,  inconsistent  with  or 
repugnant  to  the  charter,  but  one  necessarily  flowing  from  it, 
the  merely  pledging  the  means  of  the  company,  for  the  security 
and  the  payment  of  liieir  debts* 

The  exercise  of  this  power  by  the  company  is  fully  sustained 
by  the  authorities.  In  the  case  of  Jacisan  vs.  Brown^  6  Wend. 
590,  it  is  decided  that  a  corporation  having  power  to  convey 
real  estate,  may  pledge  it  by  mortgage,  as  security  for  the 
payment  of  its  debts.  The  court  say,  "The  general  authority 
to  sell  and  convey,  includes  the  authority  to  mortgage.  A 
mortgage  is  but  a  conditional  conveyance.  It  woold  be  very 
extraordinary  if  this  or  any  other  corporation  had  not  the  power 
to  appropriate  its  property  to  the  payment  or  security  of  its 
honest  d^bts."  So  here,  this  corporation  has  the  power  to 
purchase  and  convey  real  estate,  as  well  as  rents,  goods,  chat- 
tels and  eSects  of  any  kind,  which  are  vested  in  them  for  the 
purposes  contemplated  by  the  charter.  The  road  likewise, 
and  the  tolls  and  profits  arising  from  the  same,  are  vested  in 
the  company,  and  which  consequently  they  have  the  right  to 
use  for  the  security  and  in  payment  of  their  debts,  which  is  all 
that  is  done  by  this  conveyance.  See,  too,  the  case  of  James  S. 
Conway  et  al.  assignees  of  the  Real  Estate  Bank,  decided  by 
the  Supreme  Court  of  Arkansas,  4  Arkansas  Reports,  325, 
where  the  power  of  a  corporation  to  make  an  assignment  of  its 
assets  in  payment  of  its  debts,  is  elaborately  and  ably  examin- 
ed, and  the  court  determined  in  favor  of  the  exercise  of  the 
power.  Also  Catlin  vs.  The  Eagle  Bank^  6  Conn.  Rep.  238; 
Savings  Bank  irs.  Bating  8  do.  512;  4  Gill  &  John.  219;  6  do. 
375;  The  Union  Bank  of  Tennessee  vs.  EUioU  and  others. 

With  regard  to  the  power  of  the  president  of  the  company  to 
execute  the  deed,  that  is  settled  in  4  Yer.  9,  DumeU  vs.  Dickins. 
See  too  Angell  and  Ames,  114-15,  sec.  7  and  notes;  and  the 
Real  Estate  Bank  case  before  referred  to. 

Third;  with  regard  to  the  $5000  in  bonds  of  the  State  of 
Tennessee,  which  is  claimed  in  these  bills.     The  allegation  of 
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the  bill  is,  that  there  are  certain  bondB,  the  property  of  the  com- 
pany, in  possession  of  the  president  or  secretary.  Defendants 
deny  this,  and  say  they  belong  to  other  individuals,  naming 
them,  who  are  creditors,  and  there  the  matter  rests.  Com- 
plainants do  not  amend  their  bill  and  make  these  individuaU 
parties,  and  charge  the  fact  that  they  are  not  entitled  to  these 
bonds,  and  thus  place  it  in  issue  between  them;  of  couise,  the 
answer -being  responsive  to  the  bill,  is  conclusive  upon  this 
pobt.  It  cannot  be  said  that  this  is  a  matter  in  avoidance,  and 
must  therefore  be  proved. 

Gbbbn,  J.  delivered  the  opinion  of  the  court* 

These  are  several  distinct  cases;  but  in  each,  the  Gallatin 
Turnpike  Company  and  some  of  its  stockholders  are  made 
defendants;  and  the  complainants  seek  to  render  liable  to  the 
satisfaction  of  their  debts,  certain  bonds  of  the  State  which  are 
held  by  the  company,  to  have  the  road  placed  under  the  con- 
trol of  a  receiver,  and  its  profit^  applied  to  the  liquidation  of 
their  debts,  and  to  subject  the  stockholders  to  contribution,  or 
the  stock  to  sale. 

It  is  alleged  in  the  bills,  that  the  road,  gate  and  gate  houses, 
have  been  conveyed  to  01:46  B.  Watkins,  to  save  harmless  cer- 
tain sureties  or  endorsers  of  the  company;  and  that  the  deed 
was  made  in  favor  of  creditors,  or  that  the  debts  secured  there- 
by have  been  paid,  or  nearly  so,  by  the  receipts  from  the  road. 
It  is  also  alleged,  that  the  company  had  State  bonds  to  the 
amount  of  5000  dollars  in  the  hands  of  its  oflQiiers,  and  that 
these  bonds  are  choses  in  actionr,  liable  in  equity  to  the  pay- 
ment of  complainants'  debts^ 

The  answer  of  the  company  denies  that  the  deed  to  Watkins 
was  made  to  hinder  or  delay  other  creditors;  but  that,  having 
borrowed  of  the  Bank  of  Tennessee  a  considerable  sum  of  mo- 
ney for  which  personal  security  was  given,  this  deed  was  made 
hon^fide^  to  indemnify  and  save  harmless  tl^  endorsers,  and  that 
but  little,  profits,  have  been  realized,  the  expenses  in  the  con- 
struction of  a«. bridge  and  keeping  the  road  in  repair,  having 
been  considerable. 
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With  regard  to  the  State  bonds,  the  answer  states,  that  in 
the  s{)ring  of  1841,  there  was  an  attempt  made  to  get  the  com- 
pany out  of  debt,  by  procuring  additional  subscriptions  to  stock, 
on  the  part  of  stockholders  who  were  creditors,  and  which 
would  entitle  the  company  to  an  equal  amount  to  the  individual 
subscription  in  State  bonds.  The  amount  subscribed  by  indi- 
viduals was  twenty  thousand  dollars,  and  the  company  conse- 
quently obtained  twenty  thousand  dollars  in  State  bonds*  Each 
stockholder  was  entitled  to  an  amount  in  bonds  equal  to  his 
subscription  of  stock;  that  is  to  say,  if  he  subscribed  SfiOO,  or 
any  other  given  sum,  he  was  entitled  to  that  amount  in  a  State 
bond,  if  the  balance  of  his  debt  would  amount  to  that  much. 
They  were  not,  however,  to  get  the  bonds  under  an  order  of 
the  board,  unless  they  would  allow  eighty  cents  in  the  dollar 
for  them.  ''The  company  have  gone  on,  and  paid  fifteen  thou- 
sand dollars.  The  condition  upon  which  they  subscribed  to  the 
stock  was,  that  they  should  be  entitled  to  these  bonds/*  The 
defendant  therefore  denies  that  these  bonds  are  liable  to  the 
satisfaction  of  complainants'  debts. 

The  answer  was  replied  to,  and  the  causes  were  brought  to 
a  hearing  without  proof.  His  honor  the  Chancellor  decreed 
that  the  deed  to  Watkins  was  void,  and  the  road  should  be 
placed  in  the  hands  of  a  receiver;  that  the  five  thousand  dollars 
of  State  bonds  were  liable  to  these  creditors;  and  that  the  com- 
plainants, and  all  other  creditors,  who  would  file  their  claims, 
and  contribute  to  the  expenses  of  the  suit,  should  be  paid  pro 
rcUa  by  the  proceeds  of  the  road;  and  as  to  the  bonds,  the  ques- 
tion of  priority  was  reserved. 

The  bills  were  dismissed  as  to  the  other  defendants.  The 
turnpike  company  alone  appealed  to  this  court. 

Inasmuch  as  the  individual  stockholders  are  not  before  this 
court,  no  appeal  having  been  taken  from  the  decree  dismissing 
the  bill  as  to  them,  the  questions  now  to  be  considered  are, 
first,  as  to  the  validity  of  the  deed  of  assignment;  and,  second- 
ly, whether  the  $5000  of  State  bonds  are  liable  to  \ 
the  complainants. 

1st,  as  to  the  validity  of  the  deed. 

The  charge  in  the  bill  attacks  this  dee^ 
52 
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fraud  in  its  execution.  This  charge  is  specially  denied  in  the 
answer,  and  there  is  no  proof.  But  it  is  contended  h&ri  nowy 
that  this  deed  is  void: 

1st.  Because  the  corporation  has  no  power  to  make  a  deed 
of  assignment  of  its  eflfects  to  secure  creditors. 

2d.  Because  the  deed  purports  to  have  been  executed  in  the 
name  of  the  corporation,  by  S.  R.  Anderson,  its  president;  and 
no  power  of  attorney^  under  seal,  is  shown,  authorizing  him  to 
make  the  deed* 

3d*  Because  it  does  not  appear  that  there  was  any  vote  of 
the  board  of  directors,  authorizing  and  empowering  the  presi- 
dent to  affix  the  seal  of  the  corporation  to  this  deed. 

1.  As  to  the  question,  whether  the  corporation  has  power  to 
BMtke  an  assignment  of  its  efl^ts  for  the  security  or  in  payment 
of  its  creditors,  there  can  be  no  doubt. 

It  is  certainly  true,  that  a  corporation  can  exercise  no  powers 
that  are  not  granted  in  the  charter,  or  that  are  not  incidental  or 
necessaryto  carry  into  efiect  the  purposes  jR>r  which  it  was 
created.  2  Kent,  226,  1  ed.  But  these  powers  it  may  exer- 
cise as  fully  as  a  natural  person  can  do. 

At  common  law,  it  is  an  incident  of  a  corporation  to  purchase 
and  alien  lands  and  chattels,  to  any  extent,  unless  restrained  by 
statute.  2  Kent,  227.  But  the  charter  of  this  corporation  ex- 
pressly confers  the  power  to  purchase  "lands,  goods  and  chat- 
tels to  any  extent  necessary  to  carry  into  efl^t  the  objects  of 
the  incorporation,"  and  "the  same  to  use,  alien  and  dispose  d 
at  pleasure.''  If  the  corporation  may  dispose  of  its  property  at 
pleasure  by  an  absolute  sale,  certainly  there  can  be  no  reason 
why  it  may  not  assign  its  property,  or  the  profits  of  its  business, 
to  a  trustee,  for  the  payment  of  debts.  That  a  corporation 
may  make  an  assignment,  see  6  Connecticut  Rep.  233;  8  do. 
606,  512;  6  Gill  ft  John.  375;  4  do.  219.  See  also  a  late  case, 
of  Beckwith  vs.  2^  Windsor  Manufacturing  Compafvy,  14  Con- 
necticut Rep.  594,  and  the  late  cases  of  Dana  vs.  The  Bank  of 
the  United  States,  decided  by  the  Supreme  Court  of  Pennsylva- 
nia, and  the  case  exparte  James  S*  Conway ,  decided  by  the  Su- 
preme Court  of  Arkansas. 
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2.  But  itis  said»  the  agent  to  execute  the  deed  should  have 
been  authorized  by  a  power  of  attorney  under  seal. 

We  cannot  regard  this  objection  as  valid.  Tbecominoa 
law  rule,  with  regard  to  natural  persons,  that  an  agent,  to  bind 
his  principal  by  deed,  must  be  empowered  by  deed  himseli^ 
cannot,  in  the  nature  of  things,  be  appFied  to  corporations  ag- 
gregate. These  beings  of  mere  legal  existence,  and  their  board, 
iUiudh  are,  literally  speaking,  incapable  of  a  personal  act  They 
direct  or  assent  by  vote;  but  their  most  immediate  mode  of  ac- 
tion must  be  by  agents.  If  the  corporation  or  its  representative, 
the  board,  can  assent  primarily  by  vote  alone,  to  say  that  it 
could  constitute  an  agent  to  make  a  deed  only  by  deed^  would  be 
to  say  that  it  could  constitute  no  such  agent  whatever;  for  after 
all,  who  could  seal  the  power  of  attorney,  but  one  empowered 
by  vote?  Angel  and  Ames  on  Corpo.  sec.  7.  The  Supreme 
Court  of  Connecticut,  in  the  case  o{  Beckwith  vq.  Windsor  Ma?^ 
ufactufing  Company,  before  referred  to,  (14  Conn.  R.  603,)  in 
answering  this  objection,  say:  '*The  corporation  could  only  aot 
in  making  the  conveyance,  by  some  agent  or  officer  of  theirs; 
and  were  it  necessary  for  the  vote  to  be  executed  with  the  same 
formality  as  the  deed,  a  similar  difficulty  would  arise  in  the  ex- 
ecution of  that."  From  the  necessity  of  the  case,  therefore,  the 
common  law  rule,  as  applied  to  individuals,  cannot  exist  in 
relation  to  corporations  aggregate. 

3.  Objection  is  made,  that  no  vote  of  the  board  appears  in 
this  record,  authorizing  the  execution  of  this  deed,  or  assenting 
to  it. 

It  is  laid  down  by  Angel  &  Ames  on  Corporations,  115,  that 
when  the  common  seal  of  a  corporation  appears  to  be  affixed  to 
an  instrument,  the  seal  itself  is  prima  facie  evidence  that  it  was 
affixed  by  proper  authority;  and  the  contreuty  must  be  shown  by 
the  objecting  party. 

In  the  case  before  us,  the  deed  has  the  corporation  seal  affix- 
ed to  it;  and  it  is  not  even  alleged  in  either  of  the  bills,  that  it 
was  placed  there  by  the  president  without  authority*  On  the 
contrary,  the  statement  in  each  of  the  bills  impliedly  admits  the 
regularity  of  the  execution  of  the  deed.  They  allege  that  the 
deedtoas  executed;  but  they  insist  it  was  made  in  fraud  of  their 
rights. 
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We  think,  therefore,  on  this  part  of  the  case,  that  the  corpo- 
ration had  power  to  make  this  deed;  that  a  power  of  attorney 
under  seal  to  authorize  the  president  to  affix  the  corporation 
seal,  was  not  necessary;  that  the  existence  of  the  seal  of  the 
corporation  to  the  deed,  is  prima  facie  evidence  that  it  was  af- 
fixed by  proper  authori^;  and  that  it  was  made  bonajide  to  se- 
cure the  payment  of  a  just  debt;  and  consequently  it  is  a  valid 
conveyance,  and  cannot  be  set  aside,  in  behalf  of  these  cred- 
itors. 

2d*     We  are  next  to  consider  the  question  as  to  the  State 

bonds. 

We  think  the  6000  dollars  of  bonds  which  remain  in  the 

hands  of  the  company  undisposed  of,  belong  to  the  company, 
and  are  choses  in  action  liable  to  the  satisfaction  of  complain- 
ants' debts.  That  these  bonds  do  not  belong  to  the  creditors, 
who  had  subscribed  stock,  is  manifest  from  the  facts  stated  in 
the  answer  of  the  defendant*  The  bonds  had  been  obtained 
about  a  year  before  these  biUs  were  filed,  and  yet  they  had  not 
been  transferred  to  these  creditors.  Besides,  the  answer  states 
that  there  was  an  order  of  the  board,  that  the  creditors  who 
had  thus  subscribed  for  stock  should  be  entitled  to  an  equal 
amount  in  bonds,  only  on  condition  that  they  would  allow 
eighty  cents  in  the  dollar.  This  proves  that  there  was  no  con- 
tract creating  an  ownership,  on  the  part  of  the  creditors,  of  the 
bonds  in  question.  They  remained  the  property  of  the  compa- 
ny, and  it  was  understood  that  these  subscribers  for  stock  were 
to  be  preferred  creditors,  to  be  paid  in  the  State  bonds,  provid- 
ed they  would  receive  them  on  the  condition  before  mentioned. 
Until  the  creditors  agreed  to  this  condition  and  received  their 
payment,  the  bonds  remained  the  property  of  the  company. 
As  such,  they  are  liable  to  these  complainants'  debts.  In  the 
application  of  this  fund,  a  question  of  priority  arises  between 
the  complainants  in  these  several  bills.  Hopkins,  Hall  and 
others  filed  their  bill  first,  and  obtained  an  attachment  and  in- 
junction, to  the  amount  of  three  thousand  dollars  of  these  bonds. 
The  other  biUs  were  subsequently  filed;  and  in  these  cases  no 
other  attachment  issued. 

The  first  bill,  of  Hopkins,  Hall  and  others,  filed  under  the  act 
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of  1832,  ch.  11,  (Nich,  &  Car.  222,)  gives  them  a  priority  of 
lien,  to  the  amount  of  the  bonds  by  them  attached;  so  that 
$3000  of  these  bonds  must  be  sold  for  their  benefit.  See  2 
Paige's  Ch.  Rep.  667,  Coming  Sf  Norton  vs.  WhUe.  The  re- 
maining two  thousand  dollars  of  bonds  will  be  sold,  and  all  the 
creditors  in  the  two  last  bills  filed  will  receive  of  the  fund  jpro 
rata* 

The  decree  must  be  reversed,  and  decree  according  to  the 
foregoing  principles. 


Union  Bank  vs.  Osbobnb. 

The  Union  Bank  purchaied  a  note  payable  to  Chailin,  Kirk  ft 'Co.  It  was  endorsed  by 
Kirk,  in  the  name  of  Cbaffia«  Kirk  &  Co.  a  dissoWed  firm,  and  subsequently  endors- 
ed by  Osborne,  for  the  accommodation,  as  be  supposed,  of  Chaffin,  Kirk  &  Co.  The 
Bank,  at  the  time  of  the  purchase,  was  aware  of  the  fact  of  the  previous  dissolution 
of  the  firm  of  Chaffin,  Kirk  &  Co.  Held,  that  the  Bank  was  not  bound  to  communi- 
cate this  knowledge  to  Osborne,  and  that  a  failure  so  to  do  did  not  discharge  Os- 
borne. 

This  action  of  assumpsit  was  instituted  in  the  Circuit  Court 
of  Maury  county,  by  the  Union  Bank,  against  Osborne,  as  en- 
dorser of  a  promissory  note.  Osborne  pleaded  non  est  factum^ 
and  an  issue  thereupon  was  submitted  to  a  jury  at  the  January 
term,  1843,  Dillahunty,  Judge,  presiding.  A  verdict  and  Judg- 
ment were  rendered  in  favor  of  the  defendant.  The  plaintiff 
appealed. 

Frterson^  for  plaintiff. 

Cahal  and  Whiu^  for  defendant. 

Grbbn,  J.  delivered  the  opinion  of  the  court. 

This  is  an  action  brought  by  the  Union  Bank,  as  the  holder 
of  a  note  for  $4224  42,  drawn  by  Yerger,  Shall  &Co.  payable 
to  Chaffin,  Kirk  &  Co.  and  by  them  endorsed,  and  also  endors- 
ed by  Thomas  Gregory  and  the  defendant  Osborne.     On  the 
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trial  there  was  evidence  conducing  to  prove  that  Osborne  en- 
dorsed the  note  for  the  accommodation  of  Chaffin,  Kirk  &Co« 
It  was  also  proved,  that  John  Kirk  had  endorsed  the  note  in 
the  name  of  Chaffin,  Kirk  &  Co.  he  being  one  of  the  partners 
of  that  firm.  There  was  evidence  that,  before  the  Bank  dis- 
counted the  note,  a  publication  had  been  made  in  several  ga- 
2ettes  announcing  the  dissolution  of  the  partnership  of  Chaffin, 
Kirk  &  Co.  and  that  the  Bank  was  a  subscriber  for  one  of  these 
gazettes,  and  that  the  cashier  of  the  Bank  had  knowledge  of 
the  dissolution. 

The  court  charged  the  jury,  among  other  things,  that  <'If  the 
jury  should  believe  that  the  firm  of  Chaffin,  Kirk  &  Co.  was 
dissolved  before  the  defendant  endorsed  the  note,  and  that  the 
plaintiff*  had  a  knowledge  or  notice  of  that  fact;  and  if  the  jury 
should  farther  believe  that  the  defendant  was  an  accommodation 
endorser  on  the  paper  and  the  plaintiff  knew  that  he  was  an  ac- 
commodation endorser,  and' that  the  defendant  did  not  know  of 
the  dissolution  of  the  firm  of  Chaffin,  Kirk  &  Co.  at  the  time 
he  endorsed  the  note,  that  in  that  case  the  plaintiff  took  the 
same  in  fraud  of  the  rights  of  the  defendant,  and  could  not 
therefore  recover  against  the  defendant  upon  said  endorse- 
ment:" that  ^*if  the  plaintiff  knew  of  the  dissolution  of  Chaf- 
fin, Kirk  &  Co.  at  the  time  they  discounted  the  note,  and  that 
the  defendant  was  an  accommodation  endorser  on  it,  they  were 
bound  to  communicate  that  knowledge  to  the  defendant  before 
they  took  the  paper,  unless  the  jury  should  believe,  from  the 
proof  in  the  cause,  that  the  defendant  had  notice  of  that  disso- 
lution at  the  time  the  plaintiff  discounted  it." 

Several  questions  have  been  elaborately  debated  at  the  bar 
in  this  case,  but  we  do  not  deem  it  necessary  to  enter  into  an 
examination  of  all  the  points  which  have  been  made  by  coun- 
sel. As  to  whether  the  mere  concealment  of  facts  extrinsic  of 
a  contract,  which  may  affect  the  interest  of  the  other  party, 
will  constitute  fraud,  in  a  legal  sense,  so  as  to  vitiate  the  con- 
tract, jurists  are  not  agreed.  Unquestionably,  a  high  morality 
requires  that  we  should  disclose  to  a  person,  with  whom  we  are 
about  to  make  a  contract,  every  fact  touching  the  article  which 
is  the  subject  of  the  contract — ^which  affects  its  value,  and 
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which  we  have  reason  to  believe  the  other  party  does  not  know. 
A  com  merchant,  who  arrives  with  a  cargo  at  port  in  a  time  of 
scarcity,  ought,  perhaps,  before  he  sells  his  corn  for  the  highest 
price  he  can  obtain,  to  disclose  the  fact  that  there  were  many 
other  vessels  loaded  with  corn  on  the  way;  because  he  ought 
not  to  prefer  his  interest  to  the  interest  of  his  neighbor,  so  as  to 
make  an  advantage  to  himself  by  the  losses  of  others.  But  no 
writer  has  ever  supposed  that  such  a  system  of  morality  as 
this  can  be  enforced  in  a  civil  forum.  Chief  Justice  Marshall 
said,  in  the  case  of  Laidlaw  vs.  Organs  (2  Wheat.  178,)  that  a 
party  was  not  bound  to  communicate  extrinsic  circumstances 
which  would  influence  the  price  of  a  commodi^,  though  the 
facts  were  exclusively  within  his  knowledge:  *'But  at  the  same 
time  each  party  must  take  care  not  to  say  or  do  any  thing- cal- 
culated to  impose  on  the  other.  It  would  be  very  difficult  to 
circumscribe  the  contrary  doctrine  within  proper  limits,  where 
the  means  of  intelligence  are  accessible  to  both  parties."  The 
interests  of  commerce  require  that  parties  shall  not  be  permit- 
ted to  set  aside  their  contracts  with  too  much  facility. 

It  would  be  difficult,  therefore,  to  maintain  the  doctrine  of  the 
charge  of  his  honor  the  Circuit  Judge,  if  the  decision  of  this 
case  depended  upon  our  judgment  upon  this  question.  But 
from  the  evidence  in  the  case,  there  was  no  ground  for  assum* 
ing  the  probable  ignorance  of  the  defendant,  of  the  dissolution 
of  the  firm  of  Chaffin,  Kirk  &  Co.  at  the  time  he  endorsed  the 
note  in  question.  The  fact  of  the  dissolution  had  been  pub- 
lished in  several  gazettes.  There  is  no  evidence  that  the  de- 
fendant had  been  a  previous  dealer  with  the  firm;  and  if  he 
had  not,  publication  of  the  dissolution  in  a  gazette,  as  a  matter 
of  law,  was  constructive  notice  to-him.  If  the  Bank  had  ob- 
tained knowledge  of  the  dissolution,  by  means  of  the  publica- 
tion in  the  gazettes,  what  right  had  they  to  suppose  that  the 
defendant,  to  whom  the  same  sources  of  information  were  ac- 
cessible, had  remained  in  ignorance  of  the  facti^  And  how  can 
the  plamtiff  be  chargeable  with  fraud,  for  failing  to  communi- 
cate th€U  which  the  gazettes  had  announced,  and  which  there 
was  every  reason  to  suppose  the  defendant  already  knew? 
But  the  defendant  is  reduced  to  this  dikmma.    He  either  knew 
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the  fact  of  dissolution,  or  he  did  not  know  it.  If  he  knew  it, 
the  failure  of  the  Bank  to  communicate  the  knowledge  could 
not  affect  him,  and  consequently  could  be  no  fraud  upon  him. 
If  he  did  not  know  it,  then  the  existence  of  the  fact  could  not 
prevent  a  recovery  by  him  against  all  the  partners;  and  conse- 
quently, as  he  could  experience  no  loss  in  consequence  of  his 
ignorance  of  the  fact,  the  failure  to  communicate  it  could  be 
no  fraud  upon  him* 

It  will  not  do  for  the  defendant  Osborne  to  assume,  in  behalf 
of  the  partners  of  Kirk,  that  they  may  be  mad&  liable  thus  by 
circuity,  when  they  could  have  resisted  a  recovery  against 
them  by  the  Bank.  Osborne  has  nothing  to  do  with  the  conse- 
quences to  other  parties.  If  he  has  all  the  remedies  which  he 
supposed  he  had,  when  he  endorsed  the  paper,  he  bad  no  right 
to  complain.  He  is  in  the  predicament  in  which  he  chose  to 
place  himselft  and  in  which  he  expected  to  stand.  The  conse- 
quences upon  others  can  be  no  fraud  upon  him.  The  statement 
of  the  proposition,  presents  the  question  in  a  light  too  clear  to 
admit  of  an  argument  The  case  of  Livingston  vs.  Hastily  (2 
Gaines*  R.  249,)  is  opposed  to  this  view  of  the  case.  But  the 
part  of  the  case  applicable  to  this  point  received  but  little  at- 
tention in  the  opinion  of  the  court;  and  is  so  manifestly  opposed 
to  principle,  that  we  feel  no  embarrassment  in  disregarding  it. 

The  question  is  one  of  fraud,  as  between  the  plaintiff'  and 
defendant^  and  yet  the  court  made  the  effect  which  is  to  be 
produced  on  a  remote  party,  exonerate  the  defendant,  although  * 
they  admit  Au  remedies  would  be  as  complete  as  though  all  the 
parties  had  been  liable  to  the  holder. 

Surely  this  can  have  nothing  to  do  with  the  question  whether 
the  defendant  has  been  defrauded. 

The  other  cases  cited  from  the  New-York  reports,  so  far  as 
they  effect  this  question,  refer  to  the  case  oi  Livingston  vs.  Has- 
tdf  and  rest  wholly  upon  its  authority. 

For  these  reasons  we  think  there  is  error  in  the  judgment  of 
the  Circuit  Court,  and  that  it  must  be  reversed  and  the  case 
remanded  for  another  trial. 
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1 .  Though  the  lame  strictaeu  in  pleadiog  be  not  required  in  CoorU  of  Chancery  as  in 
Courts  of  Law;  yet  to  authorize  a  decree  in  favor  of  complainant*  the  facts  on  which 
a  dacrea  is  sought  most  be  set  fordi  in  tha  bill»  or  ia  <Jbs  AMtfcr. 

S.  The  bill  alleged  a  joint  ownership  of  the  estate  sued  for  in  coanplainants,  and  the 
proof  showed  an  ownership  in  one  of  them :  Held,  that  complainants  were  entitled 
to  a  joint  decree  for  the  estate. 

3.  Where  one  of  several  joint  owners  of  slates,  illegally  sells  the  slaves,  the  otbeift 
have  a  right  of  action  agaiast  the  vendor,  bot  no  trust  results  when  the  proceeds  is 
vested  in  other  slaves  or  estate. 

4.  Where  the  estate  of  A  was  sold  by  B,  and  the  proceeds  vested  in  other  estate  in  the 
name  of  B,  under  ctrcnmstances  which  created  a  resulting  trust  hi  Avor  of  A,  the 
equitable  estate  of  A  could  not  be  reaohed  by  JL,Jh,  at  the  iastonee  of  his  creditors. 

Ready i  for  the  complabants. 
Wisenert  for  the  defendants. 
Gbbsn»  J-  delivered  the  opinion  of  the  court 

This  bill  is  filed  to  restrain  the  sale  of  a  negro,  which  was 
levied  on  by  the  defendant,  Wood,  a  Constable,  as  the  property 
of  Giks  R-  Bowers,  at  the  instance  of  the  defendants. 

The  proof  is  conclusive,  that  Giles  R.  Bowers  purchased  the 
negro  with  the  money  of  the  complainant,  Martha  Cunningham, 
and  as  her  agent,  for  her;  and  that  she  went  into  the  possession 
of  Mrs.  Cunningham  immediately  after  the  purchase,  and  so 
.  remained  in  her  possession  until  the  defendant  levied  on  her 
as  the  property  of  Bowers. 

But  it  is  said,  that  the  case  made  by  the  proof,  differs  so 
widely  from  that  made  in  the  bill,  that  no  decree  can  be  pro- 
nounced. 

It  is  certainly  true,  that  a  recovery  cannot  be  had  by  a  party, 
on  the  proof  aiane;  ihe/acts,  constituting  the  case^  upon  which 
the  decree  is  sought,  not  having  been  set  forth,  either  in  the  bill 
or  answer.  But  it  is  also  true,  that  the  same  stritness  of  plead- 
ing, is  not  required  in  Courts  of  Chancery  as  in  Courts  of  Law. 
If  the  facts  which  constitute  the  ground  of  equitable  jurisdiction, 
are  stated  in  the  bill,  it  is  suflScient,  although  it  may  be  en- 
cumbered with  much  irrelevant  matter.  In  this  case,  the  bill 
63 
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is  filed  by  Martha  Cunningham  alone,  and  states,  that  her  father, 
John  Bagby,  devised  to  her  a  negro  man,  Lewis,  for  her  sepa- 
rate use;  that  she  sold  said  negro  fi>r  twelve  hundred  dollars, 
and  that  with  four  hundred  dollars  of  that  sum,  she  directed 
Giles  R.  Bowers  to  purchase  the  negro  in  dispute,  which  he 
accordingly  did.  An  amended  bill  was  filed,  stating  that  from 
a  reference  to  the  will  of  John  Bagby,  it  will  be  seen,  that  in- 
stead of  devising  the  negro  Lewis  to  Martha  Cunningham 
alone,  he  was  devised  to  her,  and  her  children,  James,  Martha, 
Margaret,  Jane,  Angelina  and  Mary  Ann,  all  of  whom  (except 
Mary  Ann,)  are  made  complainants,  and  the  said  Mary  Ann, 
(who  is  the  wife  of  the  defendant,  Giles  R.  Bowers,)  is  made  a 
defendant.  In  other  respects,  the  allegations  of  the  original 
bill  are  repeated,  and  a  decree  in  favor  of  all  the  complainants 
is  prayed  for. 

Now,  so  far  as  the  controversy  between  the  complainants  and 
the  defendants  is  concerned,  there  is  no  discrepancy  in  the 
statements  of  the  original  and  amended  bill.  Li  each,  a  title 
is  set  up  against  the  right  of  Bowers  to  the  negro,  and  conse- 
quendy  against  the  right  of  the  other  defendants,  to  have  satis- 
faction of  their  executions  by  causing  her  to  be  sold.  And  in 
each  the  tide  is  traced  to  the  same  source;  namely,  the  sale  of 
negro  Lewis,  who  was  devised  in  John  Bagby's  will.  But  it 
is  said,  the  evidence  does  not  prove  that  the  money  with  which 
the  negro  in  controversy  was  purchased,  was  part  of  the  pro- 
ceeds of  Lewis.  The  answer  is,  Mrs.  Cunningham  and  her 
husband,  admit,  and  state  in  the  amended  bill,  that  such  was 
the  fact.  The  defendants  have  no  right  to  dispute  this  fact,  or 
to  require  that  it  be  proved.  When  the  evidence  shows  beyond 
doubt,  that  Mrs.  Cunningham  furnished  the  money,  and  direct- 
ed the  negro  to  be  purchased  for  her,  a  right  to  the  negro  in 
one  of  the  complainants  is  clearly  established:  the  right  of  the 
other  complainants  necessarily  flows  from  the  fact,  that  she 
joins  them  in  the  suit,  and  alleges  in  the  bill,  their  joint  interest. 
If  two  join  in  a  bill  for  the  recoveiy  of  an  estate,  and  it  turns 
out  in  the  proof,  that  one  of  them  furnished  to  the  agent,  who 
made  the  contract,  the  entire  sum  with  which  the  estate  was 
purchased,  would  it  ever  be  thought  that  the  defendant  could 
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object  to  a  decree  in  favor  of  both,  because  it  was  not  proved 
that  the  fund  belonged  to  both,  although  the  bill  of  both  ex- 
pressly so  charged?  Surely  not.  And  such  is  precisely  the 
present  case. 

But  it  is  said,  if  the  negro,  Malinda,  is  to  be  regarded  as  hav- 
ing been  purchased  with  the  proceeds  of  negro,  Lewis,  the  de- 
fendant, Bowers,  in  right  of  his  wife  Mary  Ann,  one  of  the 
daughters  of  the  complainant,  Martha  Cunningham,  was  part 
owner  of  Malinda,  and  that  his  interest  in  her  was  liable  to 
seizure  and  sale,  by  virtue  of  the  executions  against  him.  This 
does  not  follow  as  a  consequence,  Mrs.  Cunningham  furnished 
the  money  for  the  purchase  of  Malinda,  and  acquired  through 
her  agent,  Bowers,  an  exclusive  title  to  her.  If  she  obtained 
that  money  by  the  sale  and  conversion  of  negro  Lewis,  her 
children  who  were  joint  owners  of  Lewis,  would  have  an  ac- 
tion of  trover  against  her  for  their  respective  shares,  as  was 
decided  the  present  term  in  the  case  of  Rains  vs.  McNairy, 
No  trust  would  result  to  them  by  the  purchase  of  Malinda,  for 
the  money  obtained  by  the  sale  of  Lewis,  bad  been  loaned  to 
Davis  &  Fraser,  and  the  four  hundred  dollars  that  was  given 
for  Malinda,  was  paid,  by  Mrs.  Cunningham's  order,  by  Davis 
to  Barnes;  and  with  this  four  hundred  dollars  Malinda  was  pur- 
chased; so  that  the  purchase  was  not  made  with  the  money  of 
her  children,  so  as  to  create  a  resulting  trust  in  their  favor.  It 
may  be,  that  equity  would  hold  her  a  trustee  for  them,  by  rea- 
son of  the  fiduciary  relation  existing  between  the  mother  and 
h^r  children,  and  if  need  be,  for  the  attainment  of  justice,  might 
follow  the  fund,  and  give  to  the  joint  owners  the  benefit  of  the 
acquisition  of  Afalinda,  although  she  was  purchased  in  the 
name  and  for  Mrs.  Cunningham  alone.  In  this  point  of  view, 
the  share  of  Bowers  was  not  liable  to  be  seized  and  sold  by 
virtue  of  an  execution  at  law;  but  as  Mrs.  Cunningham  and  her 
husband,  Richard  Cunningham,  have  admitted  in  the  amended 
bill,  that  the  price  paid  for  Malinda,  constitutes  part  of  the  price 
obtained  for  Lewis,  and  as  they  pray,  that  Malinda  shall  be 
held  by  the  parties  in  the  same  way  the  will  of  John  Bagby 
had  placed  Lewis.  If  these  execution  creditors  of  Bowers, 
who  are  defendants,  had  filed  across  bill  for  that  purpose,  they 
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would  have  been  entitled  to  a  decree  for  the  share  of  Bowers. 
But  this  has  not  been  done. 

The  only  question  then  is,  whether  they  shall  be  perpetually 
enjoined  from  proceeding  in  the  execution  of  their  judgment 
against  Bowers,  by  the  sale  of  the  slave  in  controversy.  And 
we  are  clearly  of  the  opinion  that  this  shall  be  done. 

Let  the  decree  be  reversed,  and  reformed  according  to  this 
opinion* 
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Macon  vs.  Thb  State. 

The  act  of  1831,  ch.  lQ3f  icc.  3,  furohibiU  ftlaves  iron  pnctitiog  medicine  under  all 

circnmstances. 

Macon  was  the  owner  of  a  abve,  Jack,  and  pennitted  Jack 
Co  go  about  the  country  practising  medicine,  and  with  the  pur- 
pose of  healing  the  sick. 

He  was  indicted  in  the  Circuit  Court  under  the  act  of  1881, 
ch«  103,  sec  8,  pleaded  not  guilty,  and  at  the  Januaiy  term, 
1844,  the  case  was  submitted  to  a  jury,  Dunlap,  Judge^  pre- 
siding. It  was  admitted  by  the  defendant,  that  he  had  per- 
mitted the  defendant  Jack  to  practise  medicine  in  the  county  of 
Fayette,  and  that  he  had  gone  at  the  call  of  all  persons  who 
were  sick,  and  administered  medicine,  and  acted  in  the  capa- 
city of  Physician. 

The  defendant  introduced  proof,  that  the  defendant  was  an 
dbedient,  exemplary  slave,  and  a  most  successful  practitioner 
of  medicine;  that  he  had  performed  many  cures  of  a  most  ex- 
traordinary character,  and  that  his  character  was  so  well  esta- 
blished for  skill  in  the  art  of  healing  the  sick,  that  all  his  time 
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was  occupied  in  attending  the  calls  of  afflicted  and  diseased 
persons,  &c. 

The  counsel  for  the  defendant  requested  the  court  to  charge 
the  jury,  that  if  the  going  about  the  country  was  for  the  pur- 
pose, in  good  faith,  of  practising  medicine  and  healing  the  sick, 
and,  that  he  did  not  hold  forth  this  profession  as  a  cloak,  pre- 
tence or  pretext  for  the  purpose  of  accomplishing  other  unlaw- 
ful designs,  that  he  was  not  guilty  under  the  provisions  of  the 
statute.  The  court  refused  so  to  charge,  but  charged  the  jury, 
that  a  slave  had  no  right  to  practise  medicine  under  any  cir- 
cumstance* 

The  jury  returned  a  verdict  of  guilty.  A  motion  for  a  new 
trial  having  been  made  and  overruled,  the  defendant  made  a 
motion  in  arrest  of  judgment.  The  motion  was  also  overruled, 
and  the  defendant  having  been  fined  one  dollar,  appealed. 

CoCi  for  the  plaintiff  in  error. 

Attorney  Oeneral j  (or  the  State. 

Gbebn,  J.  delivered  the  opinion  of  the  court 

This  is  a  presentment  for  permitting  a  slave  to  go  about  the 
country,  under  the  pretext  of  practising  medicine.  It  is  ad- 
mitted the  slave.  Jack,  owned  by  the  defendant  below,  did 
practice  medicine  extensively  with  the  permission  of  his  master. 
It  is  insisted,  however,  that  he  did  not  make  a  pretext  of  practis- 
ing medicine  for  the  accomplishment  of  any  unlawful  ends,  but 
that  he  is  a  bona  ^fide  physician,  of  skill  and  character,  and  that 
he  had  no  other  object  in  going  about  the  country,  than  to  heal 
the  sick,  who  desired  his  services.  And  such  a  case,  it  is  con- 
tended, does  not  fall  within  the  provisions  of  the  act  of  1831, 
ch.  103,  sec.  3,  (C.  &N.  262.)  The  language  of  that  act  is: 
''If  any  owner  or  other  person,  having  the  charge  of  a  slave  or 
slaves,  shall  permit  him  or  them  to  go  about  the  countiy  under 
the  pretext  of  practising  medicine,  or  healing  the  sick,  he,  she, 
or  they  shall  be  liable  to  presentment  or  indictment,  as  in  the 
preceding  sectbn  of  this  act;  and  such  slave  on  arrest  and 
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conviction,  shall  receive,  by  the  order  of  the  Justice  trying  him, 
a  number  of  lashes  not  exceeding  twenty-five." 

The  context  of  the  act  shows,  that  the  legislature*  was  guard- 
ing against  seditions,  or  insurrectionary  movements  on  the  part 
of  the  slaves.  The  better  to  prevent  such  disturbances  as- 
semblages of  slaves,  in  unusual  numbers,  or  under  suspicious 
circumstances,  are  prohibited,  unless  expressly  authorized  by 
the  owners.  And  any  person  knowingly  permitting  such  as- 
semblages on  his  land  or  premises,  may  be  presented  or  indict- 
ed, and  on  conviction,  fined  at  the  discretion  of  the  court. 

Then  comes  the  third  section  above  quoted.  The  object  of 
this  section  is  the  same  indicated  in  the  preceding  section.  A 
slave  under  pretence  of  practising  medicine,  might  convey  in* 
teUigence  from  one  plantation  to  another,  of  a  contemplated  in- 
surrectionary movement;  and  thus  enable  the  slaves  to  act  in 
concert  to  a  considerable  extent,  and  perpetrate  the  most  shock- 
ing masacres.  To  prevent  this,  it  was  thought  most  safe  to 
prohibit  slaves  from  practising  medicine  altogether.  And  this 
we  understand  is  the  meaning  and  import  of  the  third  section  of 
the  act  of  1831. 

It  is  true,  the  word  ^'pretext"  is  us^d,  but  we  understand  the 
legislature  aaassuming,  that  the  practice  of  medicine  by  a  slave, 
would  be  a  pretext. 

If  the  State  must  show,  that  the  slave,  really  in  point  of  fact, 
had  some  unlawful  design,  and  the  practice  of  medicine  was  a 
mere  pretence  to  cover  that  design,  the  object  of  the  law  would 
be  wholly  defeated.  The  evil  which  the  law  intended  to  pre- 
vent, must  have  already  existed,  thereby  to  establish  the  pre- 
text. But  the  whole  scope  of  the  statute  shows,  that  the  object 
was  to  prevent  the  dreaded  dangers,  by  punishing  such  acts  as 
might  tend  to  produce  or  facilitate  the  execution  of  the  evils 
which  a  prudent  foresight  contemplated  as  probable. 

We  think,  therefore,  that  there  is  no  error  in  this  record,  and 
order  that  the  judgment  be  affirmed. 
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An  order  appointing  a  jary  of  freeholders  to  Tiew  and  lay  out  a  public  road,  ii  an  order 
laying  ont  a  public  road  within  the  meanings  of  the  act  of  1801,  ob.  I,  tec.  1,  and, 
therefore,  aach  an  order,  made  by  lesa  than  twelre  Jasticea  or  ooe-third  of  the  Jua- 
ticet  of  the  county,  is  void  by  the  act  of  1817,  ch.  48. 

John  Ingram  made  an  application  bj  petition^  to  the  county 
court  of  Madison,  to  lay  out  a  road  in  the  said  county.  The 
Coun^  Court  (three  Ju8ti<:es  only  being  present,)  made  an  or- 
der, appointing  a  juiy  (seven  in  number,)  *'to  view  and  mark 
out  a  road,  from  Clover  creek  road  to  Greenleaf  *$  old  mills,  and 
report  to  the  next  term  of  the  court."  The  juiy  marked  out  a 
road  and  reported  the  designationstbereof  to  the  court;  and  that 
it  was  laid  out  to  the  greatest  advantage  of  the  inhabitants,  and 
with  as  little  prejudice  as  possible  to  enclosures. 

Joab  Wilson  appeared  and  contested  the  reception  and  con* 
firmationof  said  report,  and  was  made  a  party  defendant  on 
the  record.  The  court  (twelve  Justices  being  present,)  ordei^ 
ed,  that  the  report  be  iBceived  and  confirmed,  and  the  road 
established. 

The  defendant,  Wilson,  appealed  to  the  Circuit  Court.  The 
court,  Read,  Judge,  presiding,  being  of  opinion,  that  the  order, 
appointing  a  jury  of  view,  was  void  for  want  of  a  competent 
court,  dismissed  the  petition  at  the  costs  of  the  petitioner.  The 
petitioner  appealed. 

HfMttman  and  Seurlock,  for  Ingram. 

Taibot,  for  Wilson. 

Grbbn,  J.  delivered  the  opinion  of  the  court. 

This  case  originated  in  an  application  to  the  County  Court  of 
Madison  county,  to  lay  out  a  public  road.  The  road  was  order- 
ed to  be  opened  by  the  County  Court,  and  an  appeal  was  taken 
to  the  Circuit  Court  The  Circuit  Court  reversed  the  judg- 
ment of  the  County  Court,  and  an  appeal  was  taken  to  this 
court.  In  the  County  Court,  (where  the  proceedings  originat- 
ed,) there  were  only  three  Justices  of  the  Peace  present,  hold- 


APRIL  TERM,  1844.  426 

[lAgran  ««.  Wilton.] 

iDg  the  court,  when  the  order,  appointing  a  jury  of  view  to  lay 
out  the  road,  was  made.  And  the  only  question  now  is,  whether 
a  less  number  of  Justices  than  twelve,  or  one-third,  will  consti- 
tute a  competent  court  to  appoint  a  jury  of  view  to  lay  out  a 
public  road.  The  act  of  1804,  ch.  1,  sec.  1,  authorizes  the 
County  Courts  to  order  the  laying  out  of  public  roads,  where 
necessary,  ^^Pravidedf  that  a  majority  of  the  acting  Justices 
be  present."  A  subsequent  act  of  1817,  ch.  48,  prescribes,  that 
one-third,  or  twelve  Justices  shall  be  competent  to  transact  all 
kinds  of  public  business. 

It  is  admitted  by  the  plaintiff  in  error,  that  the  final  order, 
laying  out  a  public  road,  must  be  made  by  at  least  twelve,  or 
one-third  of  the  Justices;  but  it  is  contended  that  the  office  of 
the  jury  of  view  is  only  to  report  facts  for  the  information  of  the 
court;  that  nothing  they  dp  is  obligatory  until  their  report  is 
confirmed  by  the  coi:y;t,  and,  therefore,  the  act  of  Assembly 
should  not  be  construed  to  require  the  presence  of  more  than 
three  Justices,  in  taking  this  initiatory  step. 

Without  entering  into  a  discussion  of  the  reasons  of  the  legis- 
lature for  requiring  so  large  a  number  of  the  Justices  to  be  pre- 
sent, when  a  certain  description  of  public  business  is  to  be 
done,  it  is  enough  to  know  what  has  been  enacted  upon  this 
subject.  It  is  declared  in  the  section  of  the  act  of  1804,  above 
referred  to,  that  to  make  an  order,  laying  out  a  public  road,  a 
majority  of  the  Justices  must  be  present.  The  question  then 
presents  itself,  is  the  order  appointing  a  jury  of  view,  in  this 
case,  one  for  laying  out  a  public  road.*^ 

This  question  is  fully  settled  by  the  third  section  of  the  act  of 
1804.  It  provides,  that  "all  roads  to  be  hereafter  laid  out, 
shall  be  laid  out  by  a  jury  of  freeholders,  to  consist  of  not  less 
than  five,  nor  more  than  twelve,  to  the  greatest  advantage  of 
the  inhabitants,  and  as  little  as  may  be  to  the  prejudice  of  en- 
closures, which  laying  out  shall  be  on  oath,"  &c. 

Here  it  is  expressly  enacted,  that  all  public  roads  shall  be 
laid  out  by  a  jury  of  freeholders.  The  order  of  court  appoint- 
ing these  freeholders,  and  empowering  them  to  lay  out  the  road, 
must,  therefore,  be  an  order  for  laying  out  a  road,  within  the 
letter  and  plain  meaning  of  the  first  section  of  the  act  of  1804 
64 
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And  in  this  case,  tbe  order  did  appoint  the  persons  therein 
named,  "to  view  and  mark  out  a  road,*'  &c.,  thereby  conform- 
ing to  the  statute,  and  making  it  an  order  for  laying  out  the  road 
in  question. 

This  order  three  Justices  had  no  power  to  make,  and  the 
whole  proceeding  was  without  jurisdiction  and  void. 


McAl«i8TBB  t».    MaRBBBAY. 

McAIittar  bound  himself  by  coveaaot,  to  pay  for  Robinson  certaio  debts  dae  by  Robin* 
son  to  Marberry.  Marberry  institated  an  action  of  corenant  against  McAlister  on 
the  iBstrocnent:  Heklt  that  he  had  bo  legal  interest  therein,  and  that  the  action  would 
not  lie. 

• 

Covenant  by  Marberry  against  McAlister,  in  the  Circuit 
Court  of  Obion  county.  McAlister  pleaded  two  pleas,  which 
were  demurred  to;  the  demurrers  were  overruled  by  Harris, 
the  presiding  Judge,  and  a  writ  of  enquiry  awarded;  damages 
assessed;  judgment  rendered,  from  which  McAlister  appealed. 

Brawn  and  McAIittert  for  the  plaintiff  in  error. 

S.  WiUiamsj  for  the  defendant  in  error. 

Obbbn,  J.  delivered  the  opinion  of  the  court. 

This  is  an  action  of  covenant,  brought  by  Marberry  against 
McAlister,  on  the  following  instrument,  viz: 

Bank  debt, $343  48 

Marberry, 96  00 

Waggers, 10  00 

McAlister, 49  41 

Marberry, 122 

$600  11 

I  will  pay  the  above  debts  for  Samuel  and  Samuel  M.  Robin- 
son for  two  negro  boys,  with  interest  and  cost,  when  it  was  to 
be  paid,  and  the  boys  delivered  to  me,  this  26th  January,  1843. 

C.  McAlistbb,  [Seal.] 
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The  defendant  pleaded  two  pleas,  to  which  the  plaintiff  de- 
murred. 

As  the  demurrer  reached  the  first  fault  in  pleading,  the 
question  is  raised,  whether  Marberry  can  maintain  an  action 
for  the  sums  which,  in  the  memorandum  in  the  covenant,  ap- 
pear to  be  due  him  from  the  Robinsons,  and  which  McAlister 
bound  himself  to  pay.  In  this  case  the  covenant  is  made  with 
the  Robinsons;  and  McAlister  engages  with  them,  to  pay  for 
them,  to  the  several  persons  mentioned  in  the  memorandum, 
the  sums  therein  stated.  The  covenant  creates  no  obligation 
from  McAlister  to  Marberry;  but  it  is  an  undertaking  to  Samuel 
and  Samuel  M.  Robinson,  to  pay  Marberry  for  them  the  sum 
mentioned.  Marberry  has  no  legal  interest  ci*eated  by  this 
covenant,  and  he  cannot,  therefore,  sue  in  his  own  name  upon 
it.     1st  Chitty,  3,  4. 

The  judgment  musi  be  reversed* 


Davis  vs*  Thb  State. 

1.  The  5th  and  6th  aectiODS  of  the  act  ettabliihiDg  «  Criminal  Court  for  certain  Civil 
Dittrictt  in  the  county  of  Shelbj,  confer  exclntive  jarisdiction  of  all  offences  com- 
mitted after  the  patsage  of  the  act;  and  eipreMly  reserrev  lo  the  Circuit  Court  juris- 
diction of  all  offences  committed  prior  to  the  passa|fe  of  the  act.  The  10th  section 
of  the  act  repeals  all  laws  giving  to  the  Circuit  Court  jurisdiction  of  offences: 
Held,  that  the  several  sections  must  be  construed  *in  reference  to  each  other,  and 
that  the  10th  section  repealed  all  the  esJiting  laws,  giving  jurisdiction  to  the  Circuit 
Court  of  offences,  except  jurisdiction  of  the  class  of  cases  reserved  in  the  6th  and 
6th  sections. 

Davis  committed  a  larceny  in  the  cit^  of  Memphis,  prior  to 
the  passage  of  the  act  establishing  a  Criminal  Court  there.  He 
was  found  guilty  by  a  jury  in  the  Circuit  Court  of  Shelby  coun- 
ty, Dunlap,  Judge,  presiding.  He  moved  in  arrest  of  judg- 
ment on  the  ground,  that  all  laws  giving  power  to  the  Circuit 
Court  of  Shelby  county,  to  try  him,  had  been  repealed  by  the 
10th  section  of  the  act  establishing  the  Criminal  Court.  This 
motion  was  overruled,  and  judgment  rendered  against  defend* 
ant,  from  which  he  appealed. 
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Skidds f  by  appointment  of  the  court,  argued  this  ca^  for  the 
plamtiff  in  error. 

Aiiamey  General^  for  the  State. 

Rebse,  J.  delivered  the  opinion  of  the  court. 

The  defendant  was  indicted  and  convicted  for  a  larceny, 
committed  at  or  near  Memphis,  in  the  Circuit  Court  of  Shelby 
county.     The  offence  was  committed  prior  to  the  14th  day  of 
December,  1843,  at  which  time  the  act  establishing  a  Criminal 
Court  for  the  Civil  Districts  in  Shelby  county,  in  which  the 
City  of  Memphis,  South  Memphis  and  Fort  Pickering  is  situ- 
ated, was  passed  by  the  legislature  of  the  State.     The  5th  and 
6th  sections  of  the  act^  gives  the  said  Criminal  Court  exclusive 
jurisdiction,  within  said  district,  of  all  oflences  before  cogniza- 
ble in  the  Circuit  Court,  expressly  reserving  to  the  Circuit  Court 
jurisdiction  of  allofiences  committed  prior  to  the  passage  of  the 
act.     The  10th  section  of  the  same  act  is  in  the  following 
words:  "Be  it  enacudi  That  all  laws  giving  to  the  Circuit  Court 
of  Shelby  county  jurisdiction  of  crimes  and  criminal  ofienees, 
within  the  above  named  district  or  districts,  or  so  much  thereof 
as  give  such  jurisdiction,  be  and  the  same  is  hereby  repealed.'* 
It  is  insisted  here  for  the  defendant,  that  this  section  has  the  ef- 
fect to  deprive  the  Circuit  Court  of  Shelby  county  of  the  juris- 
diction expressly  reserved  for  it  in  the  5th  section.    With  this 
view  of  the  matter  we  can  by  no  means  agree.     The  jurisdic- 
tion of  the  Criminal  Court  was  intended  to  be  exclusive,  but 
altogether  prospective.     And  it  is  with  a  view  to  make  certain 
this  exclusive  prospective  jurisdiction,  that  the  10th  section  was 
enacted;  it  would  be  a  strange  construction,  which  would  de- 
prive the  Circuit  Court  of  a  jurisdiction  reserved  by  the  8th  sec- 
tion of  the  statute,  and  which  is  not  conferred  on  the  Criminal 
Court. 
We  affirm  the  judgment. 
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Thb  State  vs.  Priddy  and  Ray. 

An  iodictiuent  for  an  affraj  must  charge  a  fighting  »y  two  or  more  peroons  in  a  public 
place.  It  will  not  be  good  if  it  only  charge,  that  they  "made  an  affray."  It  mast 
chaise  the  facts  which  constitute  the  offence,  and  not  merely  th«  technical  detij^na- 
tion  thereof. 

At  the  November  term,  1842,  of  the  Circuit  Court  of  Hen- 
derson county,  the  grand  jury  returned  a  presentment,  which 
charged,  that  James  Priddy,  Granville  Priddy,  James  Ray  and 
W.  Eubanks,  within  the  county  of  Henderson,  on  25th  day  of 
July,  1842,  «< with' force  and  arms,  being  unlawfully  assembled 
together,  and  arrayed  in  warlike  manner,  then  and  there,  in  a 
public  jJlace,  unlawfully  and  to  the  great  terror  and  disturb- 
ance of  all  the  good  citizens  of  said  State,  then  and  there  as- 
sembled, did  make  an  affray  in  contempt  of  the  laws,"  &c. 

The  defendant  by  his  attorney,  Bullock,  moved  the  court  to 
quash  this  presentment.  The  motion  prevailed,  and  the  pre- 
sentment was  ordered  to  be  quashed.  The  Attorney  Genera] 
appealed  on  behalf  of  the  State. 

Attorney  General^  for  the  State.  This  indictment  is  good,  it 
being  a  copy  from  the  form  laid  down  in  Archbold,  p.  450. 
The  charge,  that  the  party  made  an  affray,  necessarily  charges 
a  fighting  by  two  or  more  persons  in  a  public  place. 

BvUock^  for  the  defendant,  cited  6  Yerg.  366. 

Gbebn,  J.  delivered  the  opinion  of  the  court. 

The  indictment  in  this  case  charges,  that  the  defendants 
*Mid  make  an  affray,"  without  alleging  the  facts  which  consti- 
tute an  aflfray. 

It  is  insisted,  that  as  an  affray  can  only  be  made,  by  two  or 
more  fighting  together  in  a  public  place,  the  charge,  that  the 
parties  '*made  an  afiray,'.'  includes  necessarily,  a  charge,  that 
they  fought  together  in  a  public  place.  But  this  is  no  answer 
to  the  objection.  The  word  "affray"  is  the  technical  designa- 
tion of  ihe  crime  constituted  by  the  facts  of  two  or  more  per- 
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sons  fighting  together  in  a  public.place,— and  these  facts,  not 
the  legal  conclusions  from  them, — must  be  charged  in  the  in- 
dictment.   Upon  this  point,  the  case  of  Simpson  vs.  The  StaUj 
5  Yerg.  R.  356,  is  conclusive  authority. 
Let  the  judgment  be  affirmed. 


Rldgeway  €t  als.  vs.  Ward. 

Clerical  errors  may  be  coirecled  by  the  cOurt  at  a  sabteqnent  term,  bat  camot  be  cor- 
rected from  the  memory  of  the  Judge,  or  from  written  evidence  filed  in  the  caate. 
They  can  only  be  corrected  by  proceediogB  of  record. 

Ward  gave  notice  to  Ridgeway,  a  Constable,  and  his  sure- 
ties, that  he  would  move  against  them  for  judgment,  before  a 
Justice  for  the  failure  of  Ridgeway  to  return  executions.  Two 
judgments  were  rendered  by  the  Justice  against  Ridgeway 
and  the  sureties.  I'hey  appealed  to  the  Circuit  Court  of  Weak- 
ly county. 

At  the  June  term,  1843,  the  two  judgments  c^  the  Justice  of 
the  Peace  were  consolidated  by  consent,  and  a  judgment  for 
the  whole  amount  entered  up,  and  an  affirmance  of  the  *'judg- 
ment'*  of  the  Justice,  but  no  judgment  was  entered  against 
the  sureties. 

At  the  February  term,  1844,  the  plaintiff.  Ward,  moved  the 
court,  (Harris,  Judge,  presiding,)  to  correct  the  judgment,  so 
as  to  embrace  the  sureties.  And  in  support  of  his  motion,  he 
introduced  the  Justice's  docket,  which  showed  that  the  judg- 
ment was  rendered  against  the  sureties;  the  notice  showing 
that  they  were  notified  of  the  motion,  and  the  appeal  bond 
showing  that  they  appealed,  and  the  docket  of  the  court,  at  the 
previous  term,  showing  that  there  was  a  general  affirmance 
of  the  judgment.  The  Judge  being  of  the  opinion  that  refer- 
ence might  be  made  to  these  written  evidences,  ordered  the 
entry  of  a  judgment  against  the  sureties  nunc  pro  tund  which 
was  accordingly  done.     They  appealed. 
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Gibbs  and  Cardwdl^  for  tiie  plaintiff  in  error. 
James  Duidap,  for  the  defendant  in  error. 
Grben,  J.  delivered  the  opinion  of  the  court. 

In  this  case  Ward  had  obtained  two  judgments,  by  motion, 
against  Ridgeway,  as  a  Constable,  and  against  the  other  de- 
fendants as  his  sureties.  In  these  cases  an  appeal  was  taken 
to  the  Circuit  Court,  where  the  two  cases  against 'Ridgeway 
and  his  sureties  are  lost  sight  of,  and  an  entry  is  made  under 
the  caption  of  "Willis  Ward  m.  Richard  Ridgeway,"  as  fol- 
lows: Appeal  from  the  Justice  of  the  Peace.  "This  day  came 
the  parties  by  their  Attomies;  and,  thereupon,  by  consent  of 
parties,  the  judgment  of  the  Justice  is  affirmed.  It  is,  there- 
fore, considered  by  the  court,  that  the  plaintiff  recover  of  the 
defendant  the  sum  of  %24^  42,  the  judgment  of  the  Justice 
aforesaid,  together  with  costs  in  this  behalf  expended;  and  by 
conseid  the  judgment  is  stayed  until  the  1st  of  January  next, 
1844." 

This  judgment  was  rendered  at  the  June  term,  1843.  At 
February  term,  1844,  a  motion  was  made  to  amend  the  judg- 
ment, by  entering  up  a  judgment  against  the  sureties  of  Ridge- 
way,  the  Constable.  This  motion  was  sustained  by  the  court, 
and  ajudgment  against  the  sureties  was  rendered  for  the  sum 
that,  at  June  term,  1843,  had  been,  by  consent,  entered  against 
Ridgeway. 

This  action  of  the  court,  at  February  term,  1844,.  it  is  said, 
can  be  sustained  on  the  ground,  that  the  names  of  the  sureties 
were  omitted  by  mistake  in  the  entry  of  the  judgment  at  June 
term,  1843,  and  that  it  amounts  to  the  correction  only  of  a  cle- 
rical mistake,  which  under  the  authority  of  the  case  of  Farts  vs. 
JBBjxrtncA,  and  Crvtchjieli  vs.  Stewart^  1  Hump.  Rep.  379,  380, 
the  court  had  the  power  to  make.  In  the  case  of  Farts  vs. 
Kilyatrick^  the  judgment  entered  here,  affirmed  in  all  things  the 
judgment  of  the  Circuit  Court;  but  in  stating  the  amount  so 
recovered,  the  Clerk,  by  mistake,  omitted  the  sum  of  $48  00, 
the  damages  given  in  the  Circuit  Court  upon  the  affirmance  of 
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thejudgraent  of  the  County  Court.  This  was  a  plain  case  of 
clerical  mistake.  The  judgment  was  aflirmed,  and  the  only 
question  was,  what  was  the  judgment  then  affirmed? 

This  was  rendered  certain  by  an  inspection  of  the  record 
from  the  Circuit  Court.  In  the  present  case  the  Circuit  Court 
did  not  have  before  it  the  entry  showing  the  Justice's  judgment. 
The  notice  and  the  appeal  bond  were  the  only  proceedings  on 
file.  The  Constable's  boBd  was  not  a  part  of  the  record,  it 
was  filed  as  evidence  only. 

Now,  when  it  is  stated  in  an  entry  of  Ward  vs.  Ridgeway 
only,  that  the  Justice's  judgment  was  affirmed  .by  consent,  and, 
then,  instead  of  entering  up  two  judgments,  as  the  Justice  had 
done,  one  judgment  is  entered  for  the  whole  sum.  How  does 
it  appear,  that  this  confessed  judgment  was  agreed  to  be  ren- 
dered against  the  whole  of  the  parties  that  were  before  the 
Justice?  The  judgment  is  very  different  from  that  which  the 
Justice  had  pronounced  in  either  case;  it  is  not,  therefore,  an 
affirmance  of  the  Justice's  judgment;  but  it  is  a  different  one 
altogether,  and  was  confessed  by  Ridgeway. 

We  cannot  know  from  the  proceedings,  which  were  before 
the  Circuit  Court,  that  this  judgment  was  not  purposely  re- 
stricted to  the  Constable  alone,  on  condition,  that  all  objections 
to  the  proceedings  before  the  Justice  should  be  waived,  and 
judgment  by  consent  should  be  taken  against  him. 

We  do  not  think  this  case  is  supported  by  either  of  the  cases 
cited;  and,  therefore,  the  judgment  entered  at  February  term, 
1844,  against  the  sureties  of  Ridgeway,  must  be  reversed. 
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Taylor's  Imee  vs.  Cozast. 

A  levy  wu  in  theie  word^:  '^Levied  on  three  IracU  of  land,  one  conUiaing^  300  acrai* 
another  50  acres,  and  another  containing  110  acres,  all  in  the  coantj  of  Carroll,  tiM 
propertj  of  H.  Cosart:  See  mdvertisenient  in  the  newspapers  for  description:'*  Held, 
that  it  was  void  for  nncertaintj.  A  reference  for  description  to.  newspaper  adTertise- 
ments  will  not  do,  as  they  ronstUnte  no  part  of  the  n-oord  of  the  ease. 

Ejectment  by  Taylor  against  Cozart  for  110  acres  of  land, 
in  Carroll  county.  It  was  tried  by  Judge  Totten  and  a  jury 
of  Carroll,  at  the  January  term,  1844. .  Taylor  introduced  a 
record  ^f  a  judgment  by  Taylor  against  Cozart,  in  the  District 
Court  of  the  United  States,  at  Jackson,  and  a  Marshal's  deed. 
The  levy  was  in  the  following  words: 

*'Le  vied  this  execution  on  three  tracts  of  land,  one  tract  con- 
taining 300  acres,  one  containing  30  or  40  acres,  one  other  con- 
taining 110  acres,  as  the  property  of  Haywood  Cozart,  all  in 
the  county  of  Carroll.  See  advertisement  in  newspapers  for 
description.    96th  January,  1841. 

RoBT.  I.  Chestbb,  M.  W.  T." 

The  plaintiff  then  offered  as  evidence  newspapers  of  the  date 
of  the  levy,  containing  specific  descriptions  of  the  land  sued 
for;  together  with  proof  to  connect  the  levy  and  the  advertise- 
ments, &c.  This  was  rejected  as  inadmissible.  The  court 
then  charged  the  jury,  that  the  levy  was  void,  and  conveyed 
no  title.  A  verdict  was  rendered  for  defendant.  Plaintiff  ap- 
pealed. 

PavaUt  for  plaintiff. 

Bullock  and  BurraWt  for  defendant* 

Gbbbn,  J.  delivered  the  opinion  of  the  court. 

This  is  an  action  of  ejectment.  The  plaintiff  claims  title 
by  means  of  a  sale  by  the  Marshal,  made  by  virtue  of  an  exe- 
cution against  Haywood  Cozart  and  others.  The  levy  is  in  the 
following  words:  * 

^^Levied  this  execution  on  three  tracts  of  land;  one  tract  con-* 

taining  800  acres;  one  tract  40  or  60  acres;  one  other  tract  con- 
66 
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taining  110  acres,  as  the  property  of  Haywood  Cozart,  all  in 
the  county  of  CarrolL    See  advertisement  in  newspapers  for 
description.    25th  January,  1841. 

RoBT.  L  Chestbri  M.  W.  D." 

This  levy  is  too-vague  and  uncertain  to  afibrd  any  informa- 
tion by  which  to  identify  the  land«  It  could  not  authorize  a 
sale,  and  the  deed  of  the  Marshal  conferred  no  title  on  the  pur- 
chaser. See  the  cases  of  Pound  vs.  Ptdliiii  8  Yerg.  388;  Broum 
vs.  DicJkioni  2  Hump.  Rep.  396,  and  HuddUsion  vs.  GarraU^ 
3  Hump.  629. 

But  it  is  said,  the  reference  in  this  levy  to  an  advertisement 
in  the  newspaper,  takes  this  case  out  of  the  operation  of  the  rule 
established  in  the  cases  above  referred  to.  We  do  not  think  this 
reference  helps  the  levy  in  the  least  degree.  It  does  not  ap- 
pear what  advertisement  is  referred  to.  Whether  the  one  the 
Marshal  intended  himself  to  publish  in  this  case,  or  some  other 
advertisement  about  the  same  land.  And  hence  no  assistance 
can  be  gained  from  that  reference.  But  if  the  reference  to  an 
advertisement  had  been  as  specific  as  it  could  have  been  made, 
it  would  not  be  sufficient.  The  advertisement  forms  no  partof 
the  record;  exists  only  in  the  evanescent  publications  of  the 
day,  and  must  soon  be  lost  to  the  memory  of  man,  and  become 
incapable  of  proo£  Had  reference  been  made  to  a  deed  of 
record,  or  to  facts  on  the  ground,  capable  *oi  proof,  the  case 
would  have  been  wholly  different. 

Affirm  the  judgment. 
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CHnmsB  t».  Wood  &  Colb. 

1.  Where  a  person  applied  for  an  extention-entrj,  the  prodnctioo  of  hU  grant  or  deed 
for  lest  than  two  hundred  acres  of  laad>  is  safficient  prima faeU  proof,  that  he  did  not 
own  more  Those  who  assert,  that  he  owns  more,  must  prove  it.  If  they  wish  to  de- 
feat his  application. 

2.  Where  a  party  applied  for  an  extension-entry,  and  it  was  refused  by  the  entry  taker, 
OB  the  ground,  that  the  )and  had  been  once  appropriated  by  warrant,  and  it  did  not 
appear  that  it  bad  ever  been  vacated:  Held,  that  the  absencA  of  proof  of  the  fact 
would  not  defeat  the  application.  The  right  to  appropriate  it  depends  on  the  fact, 
that  the  land  was  vacant  at  the  time. 

This  petition  for  a  nuindamus  to  the  entry-taker  was  heard 
before  Read,  Judge,  on  petition,  answer^  reph'cation  and  proof. 
The  petition  was  dismissed,  and  plaintiff  appealed. 

Totten  and  McLanohan^  for  Chester. 

HufOsman  and  Scurlock^  (or  defendants. 

TxTRLET,  J.  delivered  the  opinion  of  the  court. 

These  cases  present  a  question  of  controversy  between 
Robert  I.  Chester  and  Jc^n  W.  Cole,  as  to  the  right  to  appro- 
priate sixty  acres  of  vacant  land  in  the  counQr  of  Madison.  It 
appears,  that  the  land  had  been  entered  by  warrant  in  1820; 
but  that  the  entry  w^  vacated  by  a  removal  of  the  warrant 
subsequently,  and*a  location  of  it  elsewhere. 

On  the  22d  day  of  January,  1888,  Cole  filed  in  the  entry 
taker's  office,  a  location  for  the  land  under  the  provisions  of  the 
act  of  1887,  ch.  1,  which  was  filed  by  Carrington  the  entry 
taker,  but  laot  spread  by  him  upon  the  general  plan. 

On  the  26th  of  October,  1888,  Chester  tendered  an  entry 
upon  a  warrant  for  the  same  land,  which  was  refused"  by  the 
entry-taker,  and  thereupon  he  filed  his  petition  for  a  mamdamutt 
to  compel  him  to  receive  it;  which  upon  hearing,  was  refused 
by  the  court 

The  questioii  is^  which  has  the  right  to  the  land,  C<>b  or 
Chester?  Cole  claims  it  by  the  right  of  extension,  under  the 
act  of  1887,  as  the  owner,  by  deed,  of  a  small  tract  of  land 
adjoining  the  sixty  acres  of  vacant  land  in  controversy;  this 
right  is  denied  by  Chester. 
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The  2d  section  of  the  act  provides,  that  ''any  person  who, 
at  the  passage  of  the  act,  (viz:  the  11th  day  of  November,  1837,) 
was  the  owner  by  entry,  grant,  or  deed  of  conveyance,  of  a 
small  tract  of  land,  of  a  less  quantity  than  two  hundred  acres 
may  enlarge  the  same  to  any  quantity  not  exceeding  two  hun- 
dred acres."  . 

At  the  passage  of  the  act,  Cole  was  the  owner  by  deed  of 
the  small  tract  adjoining  this  vacant  land,  as  appears  by  his 
deed  therefor,  filed  as  evidence  of  the  fact,  and  which  we  bold 
to  be  sufficient;  he  tendered  his  entry  of  extension,  which  the 
entry'taker,  Carrington,  says  he  did  not  receive,  because  the 
land  appeared  to  have  been  appropriated  by  warrant  in  1820; 
and  that  he  had  no  evidence  that  the  entry  had  been  vacated* 
The  entry  in  point  of  fact  had  been  vacated:  the  land  was  va- 
cant, and  Cole  had  the  legal  right  to  appropriate  the  same  un- 
der the  act  of  1837.  But  it  is  now  argued,  that  though  the 
entry  had  been  vacated,  yet  Cole  was  not  in  possession  of  the 
proof  of  the  fact,  and  that  this  was  afterwards  prociired  by 
Chester,  and  that  he,  and  not  Cole,  is  entitled  to  the  benefit 
thereof.  We  do  not  think  so.  Cole's  right  to  make  the  exten- 
sion rested  upon  the  fact  of  vacancy,  and  not  upon  his  knowl- 
edge of  the  proof  thereof.  The  land  being  vacant,  it  was  the 
duty  of  the  entry-taker  to  have  received  his  entry  and  spread 
it  upon  the  general  plan.  And  his  not  having  done  so,  has  not 
deprived  Cole  of  his  right,  and  substituted  Chester  in  his  stead. 
The  fact  that  Cole  is  not  the  owner  of  two  hundred  acres  of 
land,  is  sufficiently  proven  by  the  production  of  his  deed  for  a 
less  amount.  That  he  is  not  the  owner  of  more  is  a  fact,  from 
its  nature  incapable  of  being  proved  by  him.  If  he  be,  it  is 
easily  susceptible  of  proof,  by  those  who  ^ssert  it;  which  must 
be  made  to  exclude  him  from  the  benefit  extended  to  him  by 
the  act  of  1837. 

We,  therefore,  affirm  the  judgment  of  the  Circuit  Court,  dis- 
missing Chester's  petition,  and  direct  a  peremptoiy  mandamm 
to  the  entry-taker,  to  receive  and  spread  upon  the  general  plan 
the  entry  of  Cole. 
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GiLLESFiB  vs»  Wood  &  DovoiJiss. 

1.  The  office  of  a  writ  of  moMiamus  is  to  enforce  the  performence  of  official  duty,  end 
the  officer  eennot  be  commanded  to  do  that  which  it  was  not  lawfol  for  him  to  do 
without  snch  command. 

2.  Horn  secnred ,  in  his  own  name,  an  occupancy  accordioj^  to  law,  under  a  contract 
with  Rudisil,  that  snch  occuptncj,  when  secured,  should  be  transferred  to  Rudisil. 
Horn  sold  and  transferred  it  to  Douglass,  and  Douglass  entered  the  land  by  warrant. 
Held,  that  the  legal  right  was  in  Douglass;  and  that  if  Rudisil  had  an  equitable  right 
to  appropriate  the  land,  that  right  could  only  be  established  Ibid  enforced  in  a  court 
Off  chaneery,  and  not  by  mmniamut. 

GQlespie  filed  this  petition  for  a  mandamus  in  the  Circuit  Court 
of  Madison  county,  for  the  purpose  of  compelling  Wood,  the 
entry  taker  of  said  county,  to  receive  a  location  and  make  an 
entry  of  140  acres  of  land  lying  in  Madison  county.  Wood,  the 
entry  taker,  refused  to  receive  the  location,  on  the  ground  that 
the  land  had  been  previously  appropriated  by  Douglass.  It 
appeared,  that  one  Houston  had  been  in  possession  of  the  land 
and  had  made  some  small  improvement  thereupon;  that  Rudisil 
had  purchased  Houston's  interest,  and  had  made  an  agreement 
with  Horn,  that  Horn  should  take  possession  of,  secure  the  oc- 
cupancy according  to  law  in  the  name  of  Horn,  and  transfer  it 
to  Rudisil.  The  occupancy  was  accordingly  secured  in  Horn's 
name;  and  Horn  thereupon,  for  the  sum  often  dolfers,  sold  and 
transferred  the  claim  and  possession  to  Douglass,  and  Douglass 
made  an  entry  of  the  land  by  warrant.  Rudisil  sold  his  claim 
to  Gillespie.  The  petitioner  Gillespie  bought  his  right  to  enter 
the  land  on  the  contract  of  Rudisil  and  Horn,  and  alleged  a 
fraudulent  combination  to  defeat  the  claim  of  Rudisil,  whose 
assignee  he  was.  The  petition  prayed  that  the  entry  of  Doug- 
lass be  declared  void,  and  that  peremptory  mandamus  issue.  Sec. 

At  the  April  term,  1843,  the  case  came  on  to  be  beard,  on 
petition,  answer  and  proof.  Read,  the  presiding  Judge,  dis- 
mia^ed  the  petition. 

The  petitioner  appealed. 

McLanahan  and  McLeUan^  for  petitioner. 
Huntsman  and  Scurlock^  for  defendants. 
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Green,  J.  delivered  the  opinion  of  the  court. 

This  is  a  petition  for  a  mandamtiSf  to  compel  the  entry  taker 
of  Madison  to  receive  an  entiy  tendered  by  the  relator.  The 
petition  alleges,  that  the  relator  has  a  right  of  occupomcy  to  the 
land  embraced  in  the  entry  tendered  by  him;  that  the  defendant 
Douglass  has  entered  the  same,  but  that  his  entry  is  void  and 
ought  not  to  have  been  received  by  the  entry  taker* 

From  the  proof,  it  appears  that  in  1826  one  Horn  settled  up- 
on the  land  in  dispute,  under  a  contract  with  one  Rudisil  to 
make  an  occupant  settlement  and  transfer  the  same  to  Rudisil. 
The  relator  Gillespie  claims  under  Rudisil.  Horn  made  the 
improvements,  and  became  entitled  to  enter  the  land  as  an  oc- 
cupant; but  he  has  never  made  a  transfer  of  his  claim  to  Rudi- 
sil or  to  the  relator.  Douglass,  the  defendant,  purchased  Horn's 
claim  for  some  small  consideration,  and  tendered  an  entry  for 
the  land,  which  was  received  and  recorded  by  the  eoXry  taker. 
Afterwards,  the  relator  tendered  his  entry  for  the  same  land, 
but  the  entry  taker  refused  to  receive  it,  because  the  land  had 
been  previously  entered  by  Douglass. 

From  this  statement  of  the  facts,  it  is  manifest  that  there  was 
no  legal  impediment  in  the  way  of  Douglass's  entiy.  Whether 
the  contract  between  himself  and  Horn  was  a  fraud  upon  the 
rights  of  the  relator,  is  not  now  a  matter  open  to  enquiry.  .The 
only  question  is,  whether  his  entry  is  valid;  and  as  it  has  un- 
questionably appropriated  the  land,  no  other  entry  can  be  le- 
gally made.  The  entry  taker  has  no  power  by  virtue  of  his 
office,  to  make  void  a  valid  entry  without  the  consent  of  the 
enterer.  And  this  court  cannot  command  him  by  mandamus 
to  do  that  which,  without  such  command,  it  would  not  have 
been  lawful  for  him  to  do.  The  office  of  a  maniatMis  is  to  en- 
force the  performance  of  an  official  duty;  and  we  cannot  in  this 
case  institute  an  enquiry  into  the  equities  of  these  parties,  and 
give  the  relief  which  a  court  of  chancery  might  afford.  That 
relief  must  be  sought  in  another  forum,  and  in  another  form  of 
proceeding. 

Let  the  judgment  be  affirmed. 
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Collins  ot.  Oliiter. 

1.  A  jQstice  of  the  Peace  hai  no  jorifdlction  to  render  »  judgement  on  en  award  which 
exceedt  fiftj  dollait. 

%  A  penal  bond  for  |fOO  bein;  dischargeable,  by  the  act  of  1801,  ch.  6,  tec.  66,  bj  the 
p«7ineiit  of  damafet*  to  be  aatened  by  a  jury,  and  coats  of  sail,  la  not  embraced  by 
the  act  of  1835,  ch.  17,  giving  a  Jn«tice  of  the  Peace  jarisdiction  to  the  extent  ef 
|10e  over  all  debts  and  demands  evidenced  by  specialty,  note,  ajpreement  or  account, 
signed  by  the  party  to  be  ehaig ed,  Ac.  ^  ' 

Oliver  and  Collins  having  matters  in  controversy*  agreed  to 
submit  them  to  Caviness,  West,  Phillips  and  Easton,  and  any 
others  they  might  select.  The  parties  signed  a  bond,  each  to 
the  other,  for  the  sum  of  $100,  to  be  void  on  condition  they 
should  abide  by  and  perform  the  award.  Smith,  Phillips  and 
Caviness  sat  and  hqard  the  proofs  of  the  parties,  and  awarded 
the  sum  of  fifty-seven  dollars  and  forty-five  cents  to  Oliver. 
Collins  having  failed  to  pay  this  sum,  Oliver  sued  Collins  by 
warrant  "on  a  plea  of  debt  under  $100  due  by  award  of  arbi* 
trators."  The  Justice  rendered  a  judgment  in  favor  of  Oliver 
for  the  amount  of  the  award.  Collins  appealed  to  the  Circuit 
Court  of  Henderson  county,  wh^re,  at  the  November  term, 
1842j  Read,  Judge,  presidbg,  a  verdict  and  judgment  were 
rendered  for  Oliver,  from  which  Collins  appealed^ 

BuUockf  for  Collins,  plaintiff  in  error. 

MclMnalumy  for  Oliver. 

TuRLBT,  J.  delivered  the  opinion  of  the  court 

This  is  an  action  upon  an  award  for  the  sum  of  fiftjr-seven 
dollars,  forty  cents,  commenced  by  warrant  before  a  Justice 
of  the  Peace;  and  the  question  presented  for  consideration  is, 
whether  that  tribunal  has  jurisdiction  of  the  subject  matter  of 
controversy. 

It  appears,  that  the  arbitrators  to  whom  the  matter  in  dis- 
pute was  referred  by  the  plaintiff* and  defendant  in  error,  award- 
ed that  the  plamtiff  was  indebted  to  the  defendant  in  the  sum 
of  fifly-seven  dollars  and  forty-five  cents  and  costs. 
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The  jurisdiction  of  a  Justice  being  given  by  statute,  is  neces- 
sarily limited  to  the  cases  provided  for,  and  cannot  be  extended 
by  implication* 

The  act  of  1835,  ch.  17,  provides,  that  Justices  of  the  Peace 
shall  have  and  exercise  jurisdiction  over  all  debts  and  demands 
due  on  any  specialty,  note  or  agreement,  signed  by  the  party 
to  be  charged  therewith,  on  which  the  judgment  will  not  sound 
in  damages,  and  over  all  settled  accounts,  signed  by  the  par- 
ties, when  the  amount  claimed  to  be  due  on  such  specialty, 
note,  agreement  or  account  does  not  exceed  one  hundred  dol- 
lars; and  over  all  sums  not  exceeding  fifty  dollars,  which  may 
be  due  by  open  account,  whether  for  wares,  goods  and  mer- 
chandise sold  and  delivered,  work  and  labor  done,  or  for  spe- 
cific articles,  or  by  contract  in  writing  signed  by  the  party  to 
be  charged  therewith,  on  which  the  judgment  would  sound  in 
damages,  whether  due  by  obligation,  note  or  assumpsit 

The  amount  sued  for  in  this  case  being  over  fifty  dollars,  the 
question  is,  whether  the  statute  includes  it,  and  we  are  of  opin- 
ion that  it  does  not;  for  although  an  award  does  not  sound  in 
damages,  and  an  action  of  debt  is  the  proper  remedy  thereon, 
yet  the  amount  given  by  it  is  not  due  by  a  specialty,  note  or 
agreement  signed  by  the  party  to  be  charged,  nor  by  a  settled 
account  signed  by  the  parties,  and  by  the  express  wording  of 
the  statute  this  jurisdiction  is  restricted  to  this  class  of  cases. 

It  has  been  argued,  that  the  award  having  been  reduced  to* 
writing  and  signed  by  the  arbitrators,  it  is  to  be  considered  as 
a  settled  account  signed  by  the  parties,  the  arbitrators  being 
their  agents  for  that  purpose.  We  do  not  think  so.  An  arbi- 
trator is  not  an  agent;  he  is  not  acting  for  and  in  the  stead  of  the 
party  selecting  him,  whose  interest  it  is  his  bounden  duty  to 
protect,  but  as  a  person  vested  with  power  by  the  law  to  ex- 
amine and  determine  the  matters  in  controversy,  which  have 
been  submitted  to  him,  and  whose  imperative  duty  it  is  to  do 
equal  justice  to  the  parties  disputant;  his  duties  are  more  of  a 
judicial  than  a  fiduciary  character,  and  bis  determination  par- 
takes more  of  the  nature  of  a  judgment  against,  than  a  c(Mitract 
on  the  part  of  the  person  to  be  charged;  and  therefore,  where 
the  award  has  been  made  in  good  faith,  and  in  accordance  to 
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the  forms  required,  it  is  binding  and  conclusive  upon  the  pax- 
ties;  and  it  has  to  be  sued  upon  only,  because  an  arbitrator  is 
not  vested  with  power  to  enforce  his  decrees  by  execution, 
which  is  the  end  of  the  law. 

But  it  is  further  argued,  that  as  the  parties  to  this  award 
bound  themselves  by  bond  in  a  penalty  of  one  hundred  dollars 
to  abide  by  and  perform  the  award,  that  this  suit  may  be  main- 
tained upon  the  bond,  it  being  a  specialty  signed  by  the  party 
to  J>e  charged.  It  is  true  that  it  is  a  specialty  and  signed  by 
the  party,  and  thus  far  complies  with  the  requirements  of  the 
statute,  but  more  than  this  is  required  to  give  the  Justice  juris- 
diction. The  action  to  be  brought  upon  it  must  not  sound  in 
damages,  which  an  action  upon  this  bond  must,  whether  it  be 
debt  or  covenant.  It  is  a  specialty,  not  for  the  absolute  and 
unconditional  payment  of  one  hundred  dollars,  but  for  a  pen- 
alty of  one  hundred  dollars,  void  upon  condition  that  the  party 
against  whom  the  award  may  be  made  shall  abide  by  and  per- 
form it  The  judgment,  then,  in  an  action  upon  it,  is  for  the 
amount  of  the  penalty,  to  be  discharged  by  the  payment  of  the 
damages  sustained  by  a  breach  of  the  covenant,  which,  although 
it  cannot  be  for  more  than  the  penalty,  may  be  for  less:  for  the 
act  of  1801,  ch.  6,  sec.  66,  provides,  dban  in  all  actions  of  debt, 
which  shall  be  brought  upon  any  bond  or  bonds  for  the  pay- 
ment of  money,  or  upon  bonds  with  collateral  conditions,  where- 
in the  plaintiff  shall  recover,  judgment  shall  be  given  for  the 
penalty  of  the  bond,  to  be  dischai^ged  by  the  payment  of  the 
principal  and  the  iqterest  thereon,  or  the  damages  assessed  by 
a  jury  and  the  costs  of  suit.  Then,  before  judgment  could  be 
given  upon  this  bond,  the  amount  of  damages  sustained  by  its 
breach  must  be  assessed,  which  to  the  extent  here  given  can 
only  be  done  by  a  jury. 

The  judgment  of  the  Circuit  Court,  sustaining  the  justice,  is 
erroneous,  and  must  be  reversed  and  arrested. 

66 
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The  Statb  vs.  John  Ptbass. 

Ah  accemiy  caonot  be  pot  on  fait  trial  before  the  eoDTictioo  of  the  principal*  anleta 
he  content  thereto,  or  be  pnt  on  hit  trial  with  the  principal*  Tbit  principle  of  the 
common  law  appliei  to  the  offence  created  in  the  112th  lecfion  of  the  act  of  1829,  ch. 
21. 

The  grand  jury  of  Henderson  county,  at  the  July  term,  1842, 
returned  a  bill  of  indictment  against  Newton  Pybass,  which 
charged  that  he  (said  Pybass,)  on  the  25th  day  of  March,  I84I9 
with  force  and  arms,  in  the  county  of  Henderson,  feloniously, 
wilfully,  unlawfully  and  maliciously,  did  set  fire  to  the  house 
of  one  Stacy  Roach,  there  situated,  with  the  intent,  then  and 
there,  thereby  to  injure  said  Stacy  Roach,  against  the  statute, 
See.  and  that  John  Pybass,  before  the  felony  aforesaid  was 
committed  in  form  aforesaid,  to  wit,  on  the  25th  day  of  March, 
1841,  in  the  county  aforesaid,  did,  maliciously,  wilfully,  unlaw- 
fully and  feloniously,  incite,  move,  procure,  counsel  and  com- 
mand the  said  N.  Pybass  the  felony  aforesaid,  in  manner  and 
form  aforesaid  to  do  and  commit.  Sec 

The  defendant  moved  the  court  to  quash  the  bill  of  indict- 
ment. This  motion  was  overruled.  The  defendant  thereupon 
pleaded  not  guilty,  and  continued  the  case.  At  the  November 
term  succeeding,  the  defendant  again  continued  the  case.  At 
the  March  term,  1843,  the  defendant  again  continued  the  case. 
At  the  July  term,  1843,  when  the  cause  was  called,  the  de- 
fendant objected  to  being  put  on  his  trial  until  the  principal 
should  be  tried;  and  the  court,  not  being  satisfied  as  to  the  law 
arising,  continued  the  cause,  upon  advisement,  till  the  next 
term  of  the  court  At  the  November  term,  1843,  Dunlap,  Judge, 
presiding,  this  motion  was  overruled,  and  thereupon  the  defend- 
ant ordered  to  be  put  upon  his  triaL  The  defendant  then  con- 
tinued the  cause.  At  the  March  term,  1844,  Read,  Judge, 
presiding,  the  defendant  again  objected  to  being  put  on  his  tri- 
al; and  the  matters  of  law  thereupon  arising  having  been  argu- 
ed, the  presiding  Judge  sustained  the  objection.  The  court  there- 
upon ordered  that  defendant  be  discharged;  the  judgment  of 
discharge  reciting,  that  no  steps  had  been  taken  to  bring  said 
Newton  Pybass  to  trial,  and  the  attorney  general  declining  to 
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take  any  steps  for  that  purpose,  and  that  the  said  N.  Pybass 
had  fled  to  parts  unknown. 

From  this  judgment,  the  State,  by  the  attorney  general,  Tal- 
bot, appealed  in  error. 

Attorney  Oeneraij  for  the  State. 

Bfdlock  and  McLanahan^  for  the  defendant. 

Rbsss,  J.  delivered  the  opinion  of  the  court. 

The  defendant  is  indicted  as  accessary,  before  the  &ct,  of 
James  M.  Tatum  and  Newton  Pybass,  for  the  burning  of  a 
building  called  Mount  Pleasant  Meeting  House,  under  the  12th 
section  of  the  Penitentiary  Code.  The  form  of  the  indictment- 
is  according  to  the  mode  of  proceeding  at  common  law  in  the 
prosecution  of  an  accessary.  After  the  cause  had  been  pend- 
ing for  a  considerable  time  in  the  Circuit  Court,  the  defendant 
moved  that  he  should  not  be  put  upon  his  trial,  before  the  trial 
and  conviction  of  the  principab,  or  of  one  of  them  indicted  with 
him.  This  motion  was  sustamed,  and  the  court  ordered  his 
discharge,  and  from  this  the  State  has  prosecuted  an  appeal  in 
error  to  this  court.  The  general  question  involved  in  this  case 
was  fully  discussed  and  conclusively  determined  at  the  last 
Nashville  term,  in  the  case  of  Whitehead  against  the  State,  to 
which,  and  to  the  authorities  upon  which  that  judgment  was 
based,  we  refer.  But  it  is  argued,  on  behalf  of  the  State,  that 
the  oflfence  charged  in  this  indictment  was  at  common  law  a 
misdemeanor  only;  that  the  felony  is  created  by  the  statute,  and 
that  the  terms  of  the  statute  constitute  the  charge  against  the 
defendant  a  distinct  and  substantive  felony.  If  this  were  so, 
still  the  defendant  is  indicted  as  an  accessary  according  to  the 
forms  of  the  common  law,  and  not  for  a  distinct  and  substantive 
felony.  But  it  is  not  so.  The  ofifence  as  created  by  the  statute 
is  in  its  nature  accessorial  only,  and  the  term  used  to  create  it, 
"procure,''  is  appropriate  to  designate,  according  to  law,  the 
accessary.  The  proposition  is  maintainable  neither  by  reason 
or  by  authority,  that  when  the  offence  has  been  at  common 
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law  a  oiisdemeaaor,  and  has  beea  by  statute  created  a  felony, 
and  the  relation  of  accessary  has  also  been  constitute4l,  that  the 
accessary  may,  without  his  consent,  be  put  on  trial  with  or  be- 
fore his  principal.  Every  reason  which  exists  for  the  trial  and 
conviction  of  the  principal  in  a  common  law  felony  before  the 
accessary  should  be  put  upon  his  trial,  applies  with  equal  force 
to  the  case  of  principal  and  accessary  in  a  statutory  felony.  To 
give  the  government  the  right,  in  either  case,  to  put  the  acces- 
sary upon  his  trial  without  his  consent,  with  or  before  his  prinr 
cipal,  the  legislature  must  interpose  and  expressly  change  the 
rule  of  the  common  law.  The  Circuit  Judge,  therefore,  was 
right  in  refusing  to  order  the  defendant  to  be  put  on  his  trial  in 
this  case.  As  to  the  propriety  of  ordering  his  discharge,  we 
have  some  doubt;  but  as  it  was  done  in  the  exercise  of  a  legal 
discretion  properly  and  necessarily  conlGuied  to  the  Circuit 
Judge,  we  do  not  feel  called  upon  by  the  circumstances  of  this 
case,  as  shown  upon  the  record,  to  detenojne  that  such  discre- 
tion was  exercised  contrary  to  law. 
Let  the  judgment  be  affirmed. 


Cooney  vs.  Wai>e. 

A  coiifftabie  who  receives  a  note  andexecutetf  his  receipt  ibr  the  coUeetioti  of  it,  has  the 
power  i/9  sie  oot  a  wMfant,  ptoMcute  ih%  smt  to  ja<%nieBt»  take  ont  execotioD,  re- 
ceiTe  the  money  and  execute  a  binding  and  valid  reeeipt  to  the  defendant  in  the  exe- 
cation ;  bat  he  cannot,  by  Tirtue  of  his  agency,  or  as  an  officer,  receive  any  thing 
from  the  defeiidaikl  bet  mooey ,  and  if  lie  do,  it  it  aot  a  discharge  of  the  ezecatioa. 

Cooney  recovered  a  judgment  against  Wade  before  a  Justice 
of  the  Peace  in  Gibson  county,  on  the  28th  day  of  February, 
1839.  A  ^.fa.  was  issued  on  the  7th  day  of  July,  1842y  for 
sixty-three  dollars  and  seventy-nine  cents.  Wade  presented  a 
petition  to  Harris,  Judge,  alleging,  1st,  that  iioJi.fa.  had  issued 
on  the  judgment  within  twelve  months  and  a  day  from  theren* 
dition  of  the  judgment;  and,  2d,  that  the  judgment  had  been 
discharged;  and  praying  a  writ  of  superstdeaSf  to  the  end  that  the 
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caAe  be  biougbt  up  to  tbe  Circoit  Court  and  lheji./ck  quasbed. 
The  .writ  was  ordered  and  was  issued.  ,  At  tbe  Marcb  tenn^ 
1844,  Harris,  Judge,  presiding,  a  motion  was  made  to  quasb 
the  execution,  and  a  jury  was  ordered  to  come  and  ascertain 
by  their  verdict  whether  the  said  judgment  had  been  paid. 

It  appeared,  that  McBride,  a  constable,  had  charged  him- 
self with  the  collection  of  the  claim  which  Cooney  held  against 
Wade,  by  the  execution  of  a  receipt,  on  the  25th  July,  1839, 
in  which  be  promised  to  collect  or  return  the  note;  that  Wade 
placed  notes  in  the  bands  of  McBride  for  collection,  with  a 
promise  that  he  would  collect  them  and  appropriate  tbe  money 
to  the  sati^actioQ  of  tbe  judgment  of  Cooney  against  Wade. 
McBride  collected  tbe  mK>ney  on  Wade's  claim  and  appropri- 
ated it  to  bis  own  purposes.  After  McBride  went  out  of  office 
and  after  the  approprialioQ  of  the  money  collected,  be  gave 
Wade  receipts  for  so  much  money,  in  discbarge  of  Cooney's 
judgment. 

The  Judge  charged  the  jury,  that  the  constable,  neither  by 
virtue  of  his  office,  or  the  agency  with  which  he  was  invested 
by  tbe  undertaking  to  collect  tbe  money,  was  authorized  to  take 
notes  in  discharge  of  the  Ji.  fa*  or  any  thing  but  money,  and 
that  the  Ji.  fa*  was  not  discharged  unless  tbe  money,  when 
collected,  was  applied  to  tbe  satis&ctbn  of  Cooney's  judg- 
ment. 

The  jury  returned  a  verdict,  that  the  defendant  bad  not  paid 
tbe  debt,  and  the  court  awarded  a,  procedendo. 

The  defendant  appealed. 

Tottetij  for  Wade. 

FUzgeraid  and  J.  0»  Harris f  for  Cooney. 

Gbesk,  J.  delivered  the  opinion  of  tbe  coiut. 

In  this  case,  it  appears  that  Cooney  placed  a  n<^  on  Wade 
in  the  hands  of  McBride,  a  constaUe,  for  collection.  Wade 
was  sued,  and  a  judgment  obtained.     He  then  placed  several 
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notes  in  the  hands  of  McBride,  the  constable,  to  be  by  him  col- 
lected and  applied  to  the  satisfaction  of  Cooney's  debt 

These  notes  were  collected  by  McBride*  and  the  money  was 
used  by  him* 

After  the  money  was  so  used,  and  after  he  went  out  of  the 
office  of  constable,  McBride  executed  to  Wade  receipts  for  the 
sums  so  collected  and  used  by  him,  as  so  much  money  paid  in 
discharge  of  Cooney*s  judgment. 

Cooney  having  received  no  part  of  his  money,  caused  an  ex- 
ecution to  be  issued  against  Wade,  who  applied  for  a  supene' 
deas  and  brought  the  cause  into  the  Circuit  Court. 

The  court  was  of  opinion,  that  the  reception  of  Wade's  mo- 
ney by  McBride  did  not  constitute  a  payment  to  Cooney,  and 
that  McBride  had  no  power  to  discharge  Wade's  liability  by 
the  receipt  he  gave  him  for  the  money  he  had  collected  and 
used.     Wade  appealed  to  this  court 

We  think  there  is  no  error  in  the  record.  It  is  true,  that 
McBride  was  Cooney's  agent,  and  had  a  right,  as  such,  as  well 
as  by  his  office  of  constable,  to  receive  his  money  and  give 
Wade  an  acquittance  therefor;  but  he  had  no  power  to  receive 
payment  in  any  thing  but  money. 

In  taking  the  notes  from  Wade,  they  did  not  become  the  pro- 
perty of  Cooney.  McBride  had  no  power  to  make  them  such, 
by  any  contract  with  Wade;  nor  indeed  did  he  assume  to  do  so. 
He  undertook,  as  Wade's  agent,  to  collect  the  notes,  and  apply 
the  money  to  Cooney's  debt  Until  collected  and  so  applied, 
the  notes  and  the  money  that  was  received  upon  them  belonged 
to  McBride.  But  while  it  was  in  McBride's  hands,  as  Wade's 
money,  it  was  used  by  him.  When  he  executed  the  receiptSt 
no  money  w^s  paid,  nor  did  he  have  any  in  his  hands  belonging 
to  Wade.  He  was  Wade's  debtor  to  the  amount  of  money  he 
had  used;  and  this  debt,  it  was  agreed,  should  be  regarded  as 
money  in  his  hands  for  Cooney.  This,  McBride  had  no  right 
to  do.  He  had  no  power  to  discharge  Cooney's  debt  by  assum- 
ing the  debt  himself;  and  this  was  in  effect  the  transaction. 

Let  the  judgment  be  affijrmed. 
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1.  When  the  defeDdant  applies  to  amend  hit  pleadingSi  the  ameaded   plea  mutt  be  of- 
fered; if  it  be  not,  it  is  in  the  discretion  of  the  court  to  refuse  the  application. 

2.  When  the  court  sustains  a  demurrer  to  a  plea  in  abatement,  the  defendant  has  the 
rif^ht  to  plead  oTer^and  a  final  j«d|^ent  is  erroneous. 

This  action  of  debt  was  tried  at  the  May  term,  1843,  of  the 
Circuit  Court  of  Madison  county,  before  Judge  Read,  and  judg^ 
ment  rendered  in  fayor  of  the  plaintiff,  from  which  the  defend- 
ants appealed  in  error. 

McLeUaiii  for  plaintiffs  in  error* 

Haskdly  for  defendant. 

Gbebn,  J.  delivered  the  opinion  of  the  court 

Sanders  sued  Rainey  &  Henderson  in  a  plea  of  debt.  The 
summons  concludes:  '^Witness,  Adam  Guthre,  clerk  of  our  said 
court,  at  office,  the  fourth  Monday  in  ,  184   ,  and  sixty 

year  of  American  independence.'' 

The  defendant  pleaded  in  abatement,  that  the  test  of  the 
writ  was  omitted  in  the  summons;  but  this  plea  being  informal, 
after  it  was  filed,  and  before  issue  was  taken  or  demurrer  filed, 
they  moved  the  court  for  leave  to  amend  their  plea,  which  was 
refused.  The  plaintiff  then  demurred  to  the  plea,  which  de- 
murrer was  sustained  by  the  court,  and  a  final  judgment  was 
entered  upon  the  minutes  of  the  court  against  the  defendants. 

The  bin  of  exceptions  shows,  that  "after  the  demurrer  was 
sustained  by  the  court,  the  plaintiff's  counsel  proceeded  to  take 
judgment  by  default  for  the  want  of  a  plea,  read  his  declaration 
and  proposed  to  read  a  note,  which  was  objected  to  by  the 
counsel  for  the  defendants  on  the  ground  that  there  was  a  va- 
riance between  the  writ  and  declaration,  and  between  the  note 
and  declaration,  but  the  court  overruled  the  objection." 

1.  The  first  question  is,  whether  the  court  erred  in  refusing 
to  permit  the  defendants  to  amend  their  plea. 
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We  think  that  if  thaanaended  plea  had  been  offered  and  had 
constituted  a  good  defence  to  the  action,  the  court  should  have 
permitted  it  to  be  filed.  But  this  was  not  doue.  The  court 
was  asked  generally  for  leave  to  amend,  without  any  amend- 
ment being  presented,  so  that  it  might  be  seen  whether  it  was 
proper  it  should  be  allowed.  This  being  the  case,  it  was  in 
the  discretion  of  the  court  to  refuse  the  application. 

2.  The  court  entered  up  a  judgment  final,  when  the  demur- 
rer was  sustained,  and  this  was  erroneous.  On  dustainiog  the 
demurrer  to  the  plea  in  abatement,  the  defendants  should  have 
been  permitted  to  plead  over.  This  was  in  fact  the  course  that 
was  pursued  in  the  disposition  of  the  cause,  as  is  shown  by  the 
bUl  of  exceptions.  It  is  there  stated,  that  after  the  demurrer 
was  sustained,  the  counsel  proceeded  to  take  judgment  for  want 
of  a  plea. 

But  the  court,  instead  of  entering  up  the  judgment  as  moved 
for  by  th&  plaintiff,  and  as  it  should  have  been,  erroneously 
entered  a  judgment  final  upon  the  demurrer.  This  judgment 
must  be  reversed;  and  this  court,  proceeding  to  render  such 
judgment's  the  Circuit  Court  should  have  given,  orders,  that 
judgm$(|it  for  the  debt  in  the  declaration  mentioned  be  rendered 
against  fbe  defendants,  they  having  failed  to  appear  and  plead, 
but  made  default. 


APRIL  TERM,  1844.  449 


Harvbt  &  Clax'TOn  vb,  Swbasy. 

1 .  A  joint  proniitsor  ia  a  note  is  not  a  competent  witnegs  to  prove  in  an  action  against 
the  others,  that  they  signed  the  note  or  authorized  another  to  sign  it  in  their  names. 

2.  An  agent  is  competent  to  prove  his  own  agency. 

3.  Where  the  plaintiff  gave  a  joint  promissor  in  a  note  a  release  to  render  him  compe- 
tent; held,  that  the  joint  promissor  was  not  competent  to  prove  the  existence  of 
SQch  release;  mach  less  its  legal  effect — it  should  have  been  produced. 

4.  Where  there  are  joint  promissors,  a  release  of  one  to  effect  the  discharge  of  the 
others  must  be  a  releM*  under  the  seal  of  the  party,  and  must  be  pleaded  by  the 
party  wishing  to  discharge  himself  by  such  act  of  the  plaintiff. 

Debt,  in  the  Circuit  Court  of  Gibsou^  by  Sweasy  against 
Harvey  &  Claxton,  on  a  note,  to  which  there  w^s  a  verified 
plea  of  nil  debet,  and  issue  was  taken  thereon.  It  was  tried 
before  Hanis,  Judge,  and  a  jury  of  Gibson,  at  the  November 
term,  1841,  and  a  verdict  was  returned  in  favor  of  the  defend- 
ants, and  a  motion  for  a  new  trial  was  made  and  overruled, 
and  judgment  rendered,  from  which  the  plaintiff  appealed  ia« 
error. 

All  the  facts  are  stated  in  the  opinion  of  the  court. 

1.  B.  Williams,  for  plaintiff.  Coke  Litt.  232;  Hob.  66;  2 
Saund.  48;  7  John.  208;  2  John.  449;  9  Cow.  37;  9  Wend.  336; 
13  John.  87;  1  Phillips,  62. 

ToUen,  for  defendant.  8  Cow.  60,  7  John.  208;  Chitty  on 
Con.  296,  293;  BeU  vs.  Steel,  2  Hum.  148,  2  Thomas's  Coke, 
463,  margin  and  note  c;  11  Vir.  Abr.  398;  Bos.  &Pul.  630. 

i 

Rbbsb,  J.  delivered  the  opinion  of  the  court. 

Richard  Sweasy  sued  Harvey  &  Claxton,  to  recover  the 
amount  of  a  promissory  note  signed  by  the  firm  name  and 
style,  by  John  Swain  as  their  agent,  and  also  signed  by  John 
Swain  as  a  joint  promissor.  The  defendants  pleaded  on  oath 
fiH  debet,  upon  which  there  was  issue.  On  the  trial,  Swain  was 
offered  as  a  witness  to  prove  the  making  of  the  note,  and  his 
authority  as  agent.  The  defendants  objecting  to  his  competen«> 
cy,  on  the  ground  that  he  was  a  joint  maker  of  the  note,  and 
had  therefore  an  interest  in  fixing  the  liability  of  the  defendantSi 
67 
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he  was  examioed  ob  his  voir  direj  and  stated  that  the  plaintiff 
bad  given  a  written  release  of  all  liability  on  said  note,  and  that 
be  was  wholly  discharged  therefrom  by  said  release,  which  he 
then  had  in  his  possession,  but  had  not  brought  with  him  to 
court.  The  defendant  objected  to  this  mode  of  establishing 
the  fact  and  the  eflfect  of  a  written  release,  and  insisted  that  it 
must  be  produced  and  proved,  and  then  be  submitted  to  the 
inspection  and  judgment  of  the  court  as  to  Its  legal  operation, 
before  the  incompetency  of  the  witness  could  be  removed  by 
said  supposed  instrument.  But  the  court  overruled  this  ob- 
jection, and  the  witness  was  sworn  and  examined  in  chief! 

And  the  first  question  is,  whether  the  court  erred  in  per- 
mitting to  be  set  up,  and  in  giving  etEoct  to  the  instrument  in 
question  in  the  mode  adopted.  And  we  think  it  very  clear 
that  the  court  did  err.  The  instrument  was  in  existence,  as 
the  witness  aUeged,  and  within  his  control,  and  actual,  but  not 
manual  possession.  Its  existence,  then,  should  have  been 
shown  by  its  production  in  court,  and  its  legal  effect  declared 
by  the  judgment  of  the  court.  But  the  witness  was  not  only 
trusted  to  prove  its  existence,  but  to  construe  it,  and  establish 
its  legal  operation.  For  he  says  it  was  a  release  discharging 
from  liability.  But  however  erroneous  this  mode  of  proving 
and  giving  effect  to  the  release  may  have  been,  still  if  the  wit- 
ness WGU3  competent  without  a  release,  the  error  will  be  imma- 
terial; and  the  main  question  is,  whether  the  witness  was  com- 
petent without  any  release.  And  we  are  of  opinion  that  he 
was  not  competent;  but  not  upon  the  ground  that  an  agent  can- 
not prove  his  own  agency,  because  if  such  agency  did  not  ex- 
ist, he  could  in  some  mode  be  made  liable  to  the  plaintiff.  For 
it  has  been  long  and  well  settled,  upon  grounds  of  policy  and 
necessity,  that  an  agent,  notwithstanding  such  interest,  may 
prove  what  he  did,  and  his  authority  for  ddog  it.  But  the  in- 
competency in  this  case  arises  from  hb  being  a  joint  promissor. 
Thift  character  and  operation  of  the  interest  arising  from  that 
ground  of  relation  as  it  affects  the  question  of  competency, 
vrould  be  one  not  without  its  diflSculties,  if  it  had  presented  it- 
self for  the  first  time*  But  the  question  is  identic^  in  principle 
with  that  of  the  question  as  to  whether  one  partner  can  be  heard 
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to  prove  the  existence  of  a  partnership.  This  question  has 
been  elaborately  discussed  and  conclusively  settled  in  the  case 
of  Vtmzant  vs.  Kay,  and  Foster  ^s.  Eaton  and  in  other  cases. 

The  vinculum  of  the  joint  promise  in  such  a  case  as  this,  pla- 
ces the  joint  promissor  in  the  same  category  of  interest,  pro  hoe 
vicej  with  the  partner  called  to  prove  the  contract  of  partner- 
ship; and  the  same  rule  as  to  the  competency  must  be  applied. 

Other  questions  have  been  discussed  in  this  case.  It  is  in- 
sisted by  the  defendants  below,  that  the  plaintiff  having  got 
before  the  court  in  his  own  mode,  the  fact  of  a  release  to  Swain 
the  joint  promissor,  the  legal  effect  of  such  release  was  to  dis- 
charge the  liability  of  the  defendants,  and  that  the  Circuit  Court 
ought  so  to  have  instructed  the  jury.  To  this,  there  are  two 
objections:  Ist,  Nothing  but  a  technical  release  under  the  seal 
of  the  party  could  have  that  effect;  and,  secondly,  if  there  had 
been  such  a  release,  it  must  have  been  pleaded  by  plea,  since 
the  last  continuance,  unless  the  release  existed,  and  that  was 
shown  before  the  time  the  plea  of  nil  debet  was  filed. 

The  judgment,  however,  will  be  reversed,  for  the  reasons  in 
this  opmion  set  forth,  and  the  case  be  remanded  for  a  new  trial 
therein. 


DeGRAFFBNBBIB  t».   SCRUOOS. 

A  cottOD  i^in  erected  io  a  houae  and  attacbed  to  the  houie  b/  naiU  and  braces,  it  a 
part  of  the  freehold,  and  passes  by  the  deed  of  vendor. 

Scruggs  sued  Degraffenreid  in  trover,  b  the  Circuit  Court 
of  Fayette,  to  recover  the  value  of  a  cotton  gin.  Plea,  not 
guilty,  and  issue. 

It  came  on  to  be  tried  at  the  December  term,  1848,  Duulap, 
Judge,  presiding. 

It  appeared,  that  Shelton  was  the  owner  of  700  acres  of  land 
lying  in  Fayette  county,  a  cotton  farm;  that  for  the  purpose  of 
ginning  the  cotton  made  thereupon,  he  had  erected  a  cotton 
gin;  that  the  house  was  built  upon  blocks,  and  the  gin  fastened 
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to  the  house  by  nails  and  braces.  Shelton  conveyed  the  700 
acres,  with  hereditaments  and  appurtenances,  by  deed  in  trust 
to  Nelson,  to  secure  the  payment  of  certain  debts.  This  deed 
was  made  on  the  27th  day  of  April,  1842.  On  the22d  day  of 
December,  1842,  Shelton  sold  and  conveyed  the  cotton  gin  to 
Scruggs  in  trust  for  the  benefit  of  other  creditors.  On  the  26th 
day  of  January,  1843,  Nelson  sold  the  land  and  appurtenances 
at  public  auction  to  Degraffenreid,  and  conveyed  the  same  to 
him. 

Scruggs  demanded  the  cotton  gin  of  Degrafienreid,  which  be 
refused  to  deliver. 

The  Judge  charged  the  jury,  that  if  the  gin  could  be  deliver- 
ed and  removed  without  serious  injury  to  the  land  or  gin,  it 
could  not  pass  under  the  deed  to  Nelson;  but  if,  on  the  contra- 
ry, the  gin  could  not  be  severed  and  removed  from  the  prem- 
ises without  injury  to  the  land  or  gin,  they  would  find  for  the 
defendant. 

The  jury  returned  a  verdict  in  favor  of  the  plaintiff  for  $121. 
A  motion  for  a  new  trial  was  made  and  overruled,  and  judg- 
ment rendered,  from  which  the  defendant  appealed  in  error. 

Searcy i  for  plaintiff  in  error.  Questions  respecting  the  right 
to  fixtures  arise  principally  between  three  classes  of  persons. 

1st.  Between  the  executor  and  the  heir;  and  here  the  rule  is 
more  rigorous  in  favor  of  the  inheritance  and  against  the  right 
to  consider  as  personal  chattels  any  thing  which  has  been  affix- 
ed to  the  fi^ehold. 

2d.  Between  the  executor  of  tenants  for  life  and  the  remain- 
derman or  reversioner.  Here  the  right  to  fixtures  is  considered 
more  favorable. 

3d.  Between  landlord  and  tenant,  and  here  the  greatest  lat- 
itude and  indulgence  is  given  to  the  tenant. 

See  3d  edition  of  Kent,  2  vol,  M  page  345;  5th  Am.  ed.  2 
Starkie,  T  page  908,  note  s. 

The  strict  rule  as  to  fixtures  that  applies  between  executor 
and  heir,  applies  equally  as  between  vendor  and  vendee.  3d 
ed.  of  Kent,  2  vol.  top  page  345;  Holmes  vs.  Temple,  20  John. 
R.  30;  6  Conn-  R.  6f>r>;  3  Mason's  R.  450;  6  (^reenlcaf  R.  154. 
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And  SO  the  mortgagee;  1  Ashe's  R.  176;  15  Mass.  169;  3d  ed  of 
Kent,  2  vol.  page  346,  note. 

In  the  case  of  Elwes  vs.  M(mj  3  East's  R.  38,  all  the  Eng- 
lish cases  are  reviewed  by  the  court;  and  there  the  distinction  is 
taken,  and  shown  by  the  court  to  run  through  all  the  cases  re- 
viewed, between  annexations  to  the  freehold  for  the  purposes 
of  trade  and  manufactories,  and  those  for  agriculture:  and  the 
right  of  the  tenant  to  remove  was  strong  in  the  one  case  and  not 
in  the  other.  It  wsis  held,  that  an  agricultural  tenant  who  had 
erected  fixtures  for  the  convenient  occupation  of  his  farm,  was 
not  entitled  to  remove  them.  When  the  erections  had  been  for 
the  benefit  of  trade  or  manufactures,  the  right  to  remove  would 
have  been  undoubted;  and  this  was  a  case  between  landlord 
and  tenant,  where  the  greatest  relaxation  is  given  to  the  rule. 

The  old  rule,  that  whatever  was  annexed  to  the  freehold 
could  never  again  be  removed  without  the  consent  of  the  owner 
of  the  inheritance,  was  relaxed  solely  for  the  benefit  of  trade 
and  manufactures;  and  in  course  of  time,  as  between  landlord 
and  tenant,  it  was  further  relaxed;  and  matters  merely  orna- 
mental and  of  domestic  convenience,  were  excepted. 

These  are  only  exceptions  to  the  general  rule;  and  in  the 
case  ofBuchland  vs.  BuUerfieldf  6  E.  C.  L.  R.  17,  the  court  says, 
that  being  exceptions  only,  they  ought  to  be  fairly  considered, 
but  not  extended. 

These  exceptions  have  not  been  extended  by  the  American 
cases.  The  case  of  Van  Ness  vs.  Picardf  in  2  Peters's  R.  137, 
was  placed  on  the  ground  that  the  fixtures  were  erected  for 
the  purpose  of  trade.  And  the  case  of  Holmes  vs.  Temple^  20 
John.  R.  29,  where  a  tenant  was  allowed  to  remove  a  cider  mill, 
was  decided  on  the  same  principle  that  governed  Lord  Ch.  B. 
Comyn,  who  held  that  a  tenant  could  remove  a  cider  mill,  be- 
cause it  was  a  mixed  case  between  enjoying  the  profits  of  the 
land,  and  carrying  on  a  species  of  trade,  considering  a  cider 
mill  properly  as  accessory  to  the  trade  of  making  cider. 

All  these  causes  are  between  landlord  and  tenant,  where  the 
greatest  latitude  and  indulgence  is  given  to  the  tenant. 

The  case  now  before  the  court,  is  between  vendor  and  ven- 
dee, where  the  rule  obtains  in  its  greatest  rigor;  and  in  such 
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cases  the  exceptioQs  to  the  old  rule  are  founded  upon  this  dis- 
tinction: ^'That  where  the  fixtures  are  accessory  to  a  matter  of 
a  personal  nature,  they  are  considered  as  personal  and  may  be 
removed.  But  when  accessory  to  the  freehold,  they  are  con- 
sidered as  part  of  the  freehold  and  cannot  be  removed."  And 
so  in  the  case  of  Lawtan  vs.  Lawton,  3  Atk.  13,  a  case  between 
executor  of  tenant  for  life  and  remainderman,  of  a  fire  engine 
to  work  a  colliery,  was  considered  an  accessory  to  the  cariying 
on  the  trade  of  getting  and  vending  coal,  a  matter  of  personal 
nature.  Upon  the  same  principle  the  cider  mill  was  held  to  be  a 
movable  chattel  in  the  case  decided  by  Comyn,  above  referred 
to.  In  the  ca.se  of  Lawton  vs.  Salnum^  1  H.  fila.  R*  269,  be- 
tween executor  and  heir,  for  the  removal  of  salt  pans,  Lord 
Mansfield  says:  ^^The  salt  spring  is  a  valuable  inheritance;  bat 
no  profit  arises  from  it  unless  there  be  a  salt  work,  which  con- 
sists of  buildings,  &c.  for  the  purpose  of  containing  the  pans, 
dec.  The  inheritance  cannot  be  enjoyed  without  them.  They 
are  accessories  necessary  to  the  enjoyment  of  the  principal." 

Apply  this  principle  to  the  case  now  before  the  court:  to 
what  chattel  interest,  or  what  matter  of  a  personal  nature  is 
this  gin  accessory?  We  contend  that  it  is  accessory  to  the 
freehold,  absolutely  necessary  to  the  enjoyment  of  the  land. 
Without  it,  the  product  of  the  land  would  be  of  no  value.  In 
the  case  of  the  cider  mill,  the  fixture  was  for  the  purpose  of 
changing  the  product  of  the  land.  In  this  case,  the  fixture  is 
not  for  the  purpose  of  changing  the  product,  but  preparing  it 
for  market. 

No  person  appeared  for  the  defendant  in  error. 

Gbbbn,  J.  delivered  the  opinion  of  the  court. 

This  is  an  action  of  trover,  brought  under  the  tide  of  the 
vendor  of  a  tract  of  land,  against  the  vendee  of  the  land,  for  a 
cotton  gin,4Juct  was  erected  on  the  land  and  affixed  to  the  gin 
house. 

Theoomt  chaiged  the  jury,  that  if  the  gin  could  be  severed 
and  removed  without  serious  injury  to  the  land  or  gin,  that  it 
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would  not  pass  under  the  deed,  and  they  must  find  for  th^ 
plaintiff. 

The  jury  found  a  verdict  for  the  plaintiff^  and  the  defendant 
appealed  in  error  to  this  court. 

The  original  rule  of  the  common  law  was,  that  every  thing 
which  was  affixed  to  the  freehold  was  subjected  to  the  law  gov- 
erning  the  freehold.  But  in  later  times  this  rule  has  been 
greatly  relaxed  in  favor  of  tenants,  and  in  relation  to  fixtuies 
erected  for  the  purposes  of  trade*  But  as  between  executor 
and  heir,  and  between  the  vendor  and  vendee,  the  original  rule 
prevails,  that  whatever  is  affixed  to  the  freehold  passes  with  it. 

In  this  case,  the  gin  was  erected  in  the  gin  house,  and  fasten- 
ed to  the  house  by  nails  and  braces.  It  was  therefore  perma- 
nently attached  and  fixed  to  the  freehold,  and  this  is  the  true 
and  certain  criterion' to  determine  whether  it  passed  by  the 
deed  with  the  freehold.  Walker  vs.  Sherman^  20  Wend.  Rep. 
6S6;  2  Kent's  Com.  3  ed.  345-6. 

Any  attempt  to  carry  out  the  principle  stated  by  his  honor 
to  the  jury,  would  be  attended  with  endless  difficulty  and  un- 
certainty. If  fixtures  attached  to  the  freehold  may  be  remov- 
ed, provided  they  can  be  severed  without  injury  to  the  land, 
scarcely  a  case  could  occur  in  which  they  would  pass  by  the 
deed. 

We  think  the  court  erred  in  the  charge  to  the  jury,  and  re- 
verse the  judgment  and  remand  the  cause. 
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1 .  Where  a  Cirruit  Judge  ordert  a  prosecution  ex  oJUt«,  it  is  not  necessary  that  the  or- 
der should  show  that  it  was  made  upon  an  examination  of  witnesaet.  If  the  order  be 
made,  it  will  be  presumed  to  have  been  made  as  the  statute  directs. 

2.  No  indictment  for  larceny  lies  in  the  courts  of  this  State,  where  the  property  has 
been  stolen  in  another  State  and  brought  by  the  thief  into  this  State. 

3.  Where  the  thief  is  found  in  possession  of  the  goods  in  tMs  State,  the  presumption 
is,  thatlhe  larceny  was  committed  in  the  State,  and  if  he  wishes  to  evade  a  trial,  be 
must  show  they  were  stolen  in  another. 

Joseph  W.  PerkinSy  for  the  plaintiff. 

Attorney  OenereU,  for  the  State. 

TuRLBT,  J.  delivered  the  opinion  of  the  court. 

At  the  October  term,  1842,  of  the  Circuit  Court  for  the  coun- 
ty of  Lauderdale,  the  following  order  appears  of  record: 

"Upon  motion  of  the  Attorney  General,  it  appearing  to  the 
satisfaction  of  the  court,  that  there  is  reasonable  cause  to  sus- 
pect that  John  Simpson  and  James  Albrington  have  been  guilty 
of  larceny,  and  that  no  person  will  prosecute  for  said  oflfence; 
it  is  therefore  ordered  by  the  court,  that  the  Attorney  General 
file  a  bill  of  indictment  ex  officio" 

Under  this  order  a  bill  of  indictment  was  accordingly  filed, 
without  a  prosecutor,  against  John  Simpson  and  James  Al- 
brington, for  the  oflfence  of  grand  larceny.  On  this  bill  of  in- 
dictment the  prisoner  was  put  upon  his  trial  at  the  June  term, 
1843,  of  said  court,  and  convicted,  and  sentenced  to  confine- 
ment in  the  jail  and  penitentiary  of  the  State  for  the  period  of 
five  years;  from  which  judgment  he  prosecutes  an  appeal,  in 
the  nature  of  a  writ  of  enor,  to  this  court. 

Upon  the  trial,  it  appeared  that  the  prisoner  and  James  Al- 
brington came  on  shore  from  the  steamboat  Gloster,  at  Jackson 
wood-yard,  in  the  county  of  Lauderdale,  State  of  Tennessee, 
with  the  property  described  in  the  bill  of  indictment  in  their 
possession;  that,  upon  being  arrested  and  confit>nted  with  £• 
S.  Burr,  the  prisoner  acknowledged  that  the  property  was 
Burr's,  and  that  he  and  Albrington,  with  the  assistance  of  the 
Steward,  had  taken  the  same  from  the  steamboat.     The  proof 
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of  their  guilt,  independent  of  their  confession,  is  ample  and 
complete. 

Several  causes  of  error  are  now  assigned  and  pressed  upon 
the  court,  as  reasons  for  a  reversal  of  the  judgment  of  the 
court  below. 

1st.  It  is  argued,  that  the  order  of  the  court  under  which  the 
bill  of  indictment  wad  filed,  is  informal  and  insufficient  in  this, 
that  it  does  not  show  that  witnesses  were  examined  by  the 
Judge  before  the  order  was  made  relative  to  the  ofience,  with- 
out which  the  order  could  not  be  legally  made. 

The  act  of  1801,  chap.  30,  prohibits  the  filing  of  bills  of  in- 
dictment without  a  prosecutor  marked  thereon;  and  if  it  be 
done,  authorizes  the  prisoner  to  give  the  act  in  evidence,  and 
makes  it  the  duty  of  the  court  to  discharge  him.  This  is  the 
general  law  upon  the  subject;  and  if  a  bill  of  indictment  be 
filed  without  a  prosecutor  to  sustain  it,  it  must  be  shown  to  be 
an  exception  from  this  general  rule,  created  by  statute  subse- 
quently passed. 

Many  such  have  been  enacted,  with  most  of  which  we  have 
nothing  to  .do  in  this  particular  case. 

The  act  of  1822,  ch.  40,  sec.  3,  authorizes  the  Circuit  Judge 
to  direct  a  prosecution  ex  officio  by  the  Attorney  General,  with- 
out a  prosecutor,  whenever  it  may  appear  that  there  is  reason- 
able ground  foi  believing  that  an  indictable  offence  has  been 
committed,  and  no  person  wUl  prosecuteinbehalf  of  the  State. 
The  act  of  1842,  chap.  65,  limits  the  exercise  of  this  discretiixi 
to  cases  in  which  the  Judge  may  be  satisfied  from  the  exami- 
nation of  witnesses  in  open  court,  that  a  reasonable  ground  for 
such  belief  exists;  and  it  is  under  the  provisions  of  this  statute 
that  it  is  contended  that  the  order  directing  the  prosecution 
should  have  shown  that  proof  was  heard  before  it  was  made. 

This  statute  prescribes  the  du^  of  the  Circuit  Judge  upon 
this  subject,  and  the  legcd  presumption,  in  the  absence  of  proof 
to  the  contrary,  is,  that  it  has  been  legally  discharged.  We 
cannot  presume  that  a  Circuit  Judge  has  acted  in  disobedience 
to  an  express  legislative  command,  and  we  cannot  require  him 
to  show  by  his  records,  that  he  has  not  violated  the  law,  in  his 
orders  preparatory  to  the  commencement  and  prosecution  of 
68 
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suitfr,  either  on  the  part  of  the  State  or  individuals,  involving 
matters  of  controversy  over  which  be  has  a  general  and  un- 
limited jurisdiction;  it  is  sufficient  if  the  contrary  does  not  ap- 
pear. 

2d.  It  is  contended  that  the  confessions  of  the  prisoner  should 
have  been  excluded  from  the  jury,  as  having  been  illegally  ob- 
tained, through  his  personal  fears,  superinduced  by  threats  of 
violence  on  the  part  of  those  who  had  arrested  him. 

It  does  not  appear  that  the  prisoner's  confession  of  guilt  was 
thus  procured;  it  was  made  without  threats,  and  before  there 
were  any  insinuations  that  violence  might  be  resorted  to,  to  en- 
force a  further  confession  and  discovery  relative  to  some  paper 
money  taken  with  other  articles,  and  not  found  upon  the  pri- 
soner, and  not  accounted  for  by  him.  This  additional  confes- 
sion and  discovery  were,  however,  not  obtained,  and  so  the 
confession  as  made  is  good. 

But  it  may  be  also  observed,  that,  inasmuch  as  there  is  am- 
ple proof  of  the  prisoner's  guilt,  independent  of  his  confession, 
if  there  were  doubt  as  to  the  manner  in  which  it  was  obtained, 
we  would  not  reverse  therefor. 

3d.  It  is  contended,  that  there  is  no  proof  that  the  larceny 
was  committed  in  Tennessee;  that  the  goods,  having  been  ta- 
ken from  a  steamboat  in  the  Mississippi  river,  which  is  the  di- 
viding line  between  several  States,  may  have  been  actually  sto- 
len in  another  State  and  brought  into  this;  and  the  ofience  there- 
fore not  cognizable  here. 

To  this  objection  two  answers  are  given  by  the  Attorney 
General.  1st.  That,  though  the  goods  were  stolen  in  another 
State,  yet  the  bringing  them  to  this  State  is  a  continuation  of 
the  original  ofience;  that  the  possession  having  been  acquired 
by  fraud,  is  still  illegal,  and  that  in  consequence  thereof  a  felo- 
nious cqpitet  atpartavit  here.  And,  2d.  If  this  be  not  so,  yet, 
as  the  proof  shows  that  the  goods  were  stolen;  that  the  prison- 
er came  on  shore  from  the  steamboat  in  this  State  with  them 
in  his  possession;  that  they  were  stolen  from  the  steamboat; 
and  it  not  appearing  that  they  were  taken  at  a  difierent  place 
from  theplaceof  landing,  and  out  of  the  jurisdiction  of  the  State, 
the  legal  presumption  is,  that  they  were  taken  in  the  State. 
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We  will  examine  these  propositions  in  tbeir  order.  1st.  Can 
a  thief  who  steals  goods  in  another  State,  and  brings  them  into 
this,  be  indicted  and  punished  in  our  courts.^ 

This  is  a  question  of  a  very  serious  import  in  this  country, 
embracing  as  it  does  a  great  number  of  sovereign  and  indepen- 
dent States,  united  together  by  a  federal  constitution  for  the 
protection  and  advancement  of  their  common  welfare;  and  its 
decision  depends  upon  the  political  position  they  occupy  in  re- 
lation to  each  other.  If  they  are  to  be  considered  as  sovereign 
and  independent  of  each  other;  as  being  deprived  of  none  of  the 
attributes  of  sovereignty  but  such  as  they  have  voluntarily 
parted  from  and  vested  in  the  government  of  the  United  States; 
then,  we  think,  there  can  be  no  power  arising  out  of  a  general 
law,  by  which  the  tribunals  of  any  one  State  can  enquire  by 
criminal  proceedings  into  the  manner  in  which  the  possession 
of  property  has  been  acquired  in  another;  and  this  because 
there  can  be  no  general  law  upon  the  subject  applicable  to 
them;  each  State  having  the  sole  and  unrestricted  right  to  pro- 
vide for  itself  such  rule  of  action,  and  such  punishment  for  its 
violation,  as  may  be  deemed  best  to  comport  with  the  welfare, 
peace,  and  harmony  of  that  portion  of  society  over  which  it 
presides. 

But  if,  on  the  other  hand,  they  are  to  be  considered  as  mere 
municipal  divisions  of  one  great  body  politic,  under  one  gene- 
ral head,  occupying  the  same  relation  to  each  other  that  one 
county  in  England  or  one  department  in  France  does  to  an- 
other, there  will  be  as  little  difficulty  in  assuming  that  the 
power  does  not  exist.  Which  of  these  relations  exists,  we  ap- 
prehend, cannot  now  be  a  matter  of  serious  controversy.  We 
hold  it  to  be  sovereign,  and  not  to  be  municipal;  that  these 
States  in  their  intercourse  as  such,  are  as  sovereign  and  inde- 
pendent as  are  the  difierent  members  of  the  Germanic  confed- 
eration, or  the  cantons  of  Switzerland.  This  being  so,  a  breach 
of  the  common  law  of  our  State  is  no  more  cognizable  in  an- 
other than  would  be  a  breach  of  the  criminal  law  of  Mexico, 
Texas,  France,  or  England.  From  a  want  of  the  proper  un- 
derstanding of  this  our  social  position,  some  discrepancy  has 
existed  in  the  different  States  of  the  Union,  in  the  application 
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of  the  principles  of  the  common  law  to  the  subject  now  under 
consideration,  ^i  is  well  settled  in  England,  that,  by  the  com- 
mon law,  if  a  felon  steal  property  in  one  county  and  carry  it  to 
another,  he  is  guilty  of  larceny  in  that  county,  and  may  be 
there  indicted  and  punished;  and  this  is  upon  the  ground  that 
it  is  a  continuing  felony,  and  that  the  person  is  equally  guilty  in 
the  one  county  or  the  other,  the  common  law  being  supreme 
over  each,  and  a  punishment  in  one  a  satisfaction  for  the  offence 
in  the  other;  but  before  it  can  be  pronounced  to  be  a  continuing 
felony,  the  first  taking  must  be  adjudged  to  have  been  felonious, 
which  would  have  been  a  work  of  supererogation,  when  that 
taking  had  been  in  a  foreign  and  independent  State;  and  that 
such  waa  the  opini^Hi  of  common  law  lawyers  of  England,  is 
most  satisfactorily  established  by  Butler*s  case,  3d  Institute 
113.;;  That  case  was  this:  Butler  ajid  other  pirates,  in  sum- 
mer vacation  robbed  divers  of  his  majesty's  subjects  upon  the 
coast  of  Norfolk,  upon  the  high  seas,  and  brought  divers  of  the 
goods  taken  into  the  county  of  Norfolk,  and  then  were  appre- 
hended with  the  goods. 

The  question  moved  by  Wray,  Chief  Justice,  and  Justice 
Ferryman,  Justifies  of  Assize  in  Norfolk,  was,  whether  they 
might  be  indicted  for  felony  in  Norfolk;  as  if  one  steals  goods 
in  one  county  and  carries  them  into  another,  he  may  be  in- 
dicted in  either  county;  and  it  was  resolved  by  them,  that  they 
could  not  be  indictedlbr  felony  in  Norfolk,  because  the  origi- 
nal taking  was  no  felony  whereof  the  common  law  took  cogni- 
zance; because  it  was  done  upon  the  sea  out  of  reach  of  the 
common  law,  and  therefore  not  like  the  case  where  one  stealeth 
ia  one  county  and  carries  the  goods  into  another;  for  the  origi- 
nal act  was  felony  whereof  the  common  law  took  cognizance. 
There  is  no  case,  that  we  are  aware  of,  in  conflict  with  this  de- 
cision. No  case  in  which  a  larceny  committed  out  of  the  realm 
of  England,  has  been  punished  in  the  Courts  of  England, 
even  though  it  were  in  Scotland  or  Ireland,  previous  to  the 
passage  of  the  statute  of  George  III,  chap.  31,  which  was  en- 
acted for  the  express  purpose  of  giving  the  Courts  of  England 
cognizance  of  such  offences,  where  the  goods  were  stolen  in 
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another  part  of  tlie  (Jailed  Kingdom  and  brought  into  England, 
and  vice  versa. 

This  question  has  never  been  presented  before  for  adjudica- 
tion in  this  State;  but  it  has  in  several  of  the  other  States. 
It  was  directly  presented  in  North  Carolina,  in  the  case  of  the 
State  vs*  Brovm,  reported  in  1st  Haywood's  Rep,,  100,  in 
which  it  was  held,  after  a  careful  and  able  examination  by 
Judge  Ash,  that  the  stealing  of  a  horse  in  the  territory  south 
of  the  Ohio,  was  not  an  ofience  punishable  in  North  Carolina, 
though  the^iorse  was  brought  by  the  thief  into  that  Slate.  The 
same  question  was  presented  to  the  Supreme  Court  of  New 
York,  in  the  case  of  The  People  vs.  Oardnert  2  Johnson's  Rep. 
477,  and  received  a  similar  determination.  In  that  case,  the 
prisoner  had  stolen  a  horse  in  Virginia,  and  fled  into  the  State 
of  New  York,  where  he  was  apprehended  with  the  horse  in 
his  possession;  and  it  was  held  that  he  could  not  be  tried  in 
that  State  for  the  felony,  but  was  to  be  considered  merely  as 
a  fugitive  from  justice.  Subsequently,  it  was  enacted  by  the 
revised  statutes  of  New  York,  ^<that  every  person  who  shall 
feloniously  steal  the  properly  of  another,  in  any  State  or  coui>* 
ty,  and  shall  bring  the  same  into  this  State,  may  be  convicted 
and  punished  in  the  same  manner  as  if  such  larceny  were 
committed  in  that  State,  and  that  in  every  such  case,  such  lar- 
ceny may  be  charged  to  have  been  committed  in  any  town  or 
city  into  which  the  stden  property  may  have  been  brought." 
This  is  a  municipal  regulation  of  that  State,  obligatory  upon 
her  tribunals;  and  of  course  under  it  a  diflferent  decision  fiom 
that  of  Gardner's  case  has  been  made;  as  was  done,  in  the 
case  of  The  People  vs.  Burkey  11  Wendell,  1S9.  The  same 
question  has  also  been  presented  to  the  Courts  of  Massaclio- 
setts,  and  received  a  decision  directly  the  reverse  oftbatghrea 
in  North  Carolina  and  New  York.  As  this  opinion  is  also  at 
war  with  the  opinion  to  whiob  this  court  has  arrived  upon  the 
same  subject,  we  will  examine  it,  and  test  it  upon  principle 
and  authority. 

The  question  arose  in  the  case  of  The  Commmtoealth  vs. 
Thomas  Anderson,  and  is  reported  in  2d  Mass.  Rep.  14.  The 
|)risoner  was  indicted  for  receiving  goods  which  had  been  sto- 
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len  in  the  State  of  New  Hampshire^  knowing  them  to  have  been 
stolen.  The  case  was  veiy  ably  argued  for  the  defence,  and 
determined  against  the  prisoner,  upon  the  authority  of  two 
casesj  which  it  appeared  had  been  previously  decided,  upon 
the  same  point,  in  the  same  State,  viz:  that  of  CuUen  and 
that  of  Paul  Lord.  The  reasoning  of  the  court  in  those  cases, 
we  are  not  in  the  possession  of,  and  therefore  can  say  nothing 
about  them.  But  the  court,  in  the  case  of  Anderson,  does  not 
base  its  determination  solely  upon  the  authority  of  the  previ- 
ously adjudged  cases,  '^Cullen  and  Lord,"  but  atteoApts  to  rest 
it  upon  principle,  which  we  can  examine. 

Parker,  J.,  says:  I  hold  myself  bound  by  the  authority  of 
CuUen's  case,  and  that  of  Paul  Lord,  unless  I  were  con- 
vinced that  those  decisions  were  againdt  law.  If  solemn  and 
repeated  determinations  of  this  court  are  not  to  be  regarded,  I 
know  not  how  we  are  to  govern  ourselves.  But  upon  princi- 
ple, independent  of  these  cases,  it  appears  to  me,  that  the 
common  law  doctrine  respecting  counties,  may  be  extended 
by  analogy  to  the  cases  of  States,  united  as  these  are,  under 
one  general  government."  And  of  the  same  opinion,  and  for 
the  same  reasons,  was  Thatcher,  J.,  and  Sedgewick,  J.  Now, 
it  may  have  been  right  and  proper  that  this  court  should^bave 
felt  itself  bound  by  the  precedents  referred  to;  but  we  cannot 
recognize  the  reasoning  upon  principle.  There  is  no  analogy 
by  which  the  common  law  doctrine  respecting  counties  can 
be  extended  to  the  cases  of  States.  These  States  are  not  un- 
der one  general  government,  in  the  sense  that  the  counties  of 
one  State  are.  The  general  government  of  the  United  States 
has  no  power  to  act  in  and  over  the  States,  except  by  express 
grant  and  necesscu'v  implication;  and  its  action  is  necessarily 
confined  by  the  constitution  to  their  limits.  Not  so  with  the 
States.  Their  exercise  of  sovereignty  is  limited,  not  grant- 
ed; and  it,  therefore,  may  be  extended  to  all  subjects  of  local 
legislation,  which  they  are  not  prohibited  by  these  own  Con- 
stitutions from  acting  upon,  or  the  right  of  action  upon  which 
they  have  not  transferred  from  themselves  to  the  General 
Government. 

The  State  authority  is,  therefore,  sovereign  over  its  counties; 


APRIL  TERM,  1844.  463 

m 

[SlinpMO  v«.  The  Stale.] 

a  law  passed  by  it,  or  adopted  by  it,  is  equally  obligatory  upon 
all,  and  may  be  enforced  in  all  according  to  its  provisions,  be- 
ing omnipotent  and  co-extensive  with  the  limits  of  the  State,  : 
but  no  further.  So  soon  as  this  boundary  is  passed,  another  ' 
rule  of  action,  based  upon  a  different  authority,  the  sovereign 
power  of  another  State,  springs  into  existence,  exercising  its 
control  over  a  different  section  of  country,  unrestricted  and 
uncontrolled  by  that  of  the  other;  and  it  being  well  settled  that 
the  criminal  and  penal  laws  of  one  independent  State  cannot  be  ^ 
recognized  and  enforced  in  another,  we  cannot  comprehend 
the  analogy  spoken  of  by  Judge  Parker*  Sedgewick,  Judge, 
in  delivering  his  opinion  in  the  same  case,  says,  more  emphati- 
cally than  Parker,  that  he  is  satisfied  that  the  conviction  is 
right  upon  principle.  He  says,  that  the  only  reason  which 
appears  to  have  influenced  the  court  in  the  case  of  Butler, 
before  referred  to  in  3d  Institute  113,  was  that  the  jurisdiction 
of  another  court  of  the  same  government  had  attached,  pre- 
vious to  any  crime  having  been  committed  of  which  that  court 
had  jurisdiction.  But  it  does  not  determine  that  if  goods  had 
been  stolen  in  another  country  and  brought  into  England,  the 
fraudulent  possession  there  would  not  have  been  considered 
such  a  taking  as  to  constitute  a  theft.  Now  with  clue  defer- 
ence, we  think  it  does  so  determine,  and  that  the  reason  for 
the  decision  of  the  case  was  not  that  the  court  of  admiralty 
had  jurisdiction.  If  that  had  been  the  reason,  how  easy,  to  have 
said  so;  but  no,  the  reason  is  given — *<they  could  not  be  indict- 
ed for  felony  in  Norfolk  because  the  original  taking  was  no 
felony,  whereof  the  common  law  took  cognizance."  Why?  The 
answer  is  given:  ^'because  it  was  done  upon  the  sea,  out  of  the 
reach  of  the  common  law;"  not  because  it  was  done  within  the 
reach  of  the  admiralty  law,  as  Sedgewick,  Judge,  says.  Can 
it  be  possible  that  a  stealing  on  the  high  seas,  off  the  coast  of 
England,  should  be  held  to  be  out  of  the  reach  of  the  common 
law,  and  the  same  stealing,  if  it  had  taken  place  in  France, 
within  it?    Most  assuredly  not. 

Independent  of  this  incapacity  of  the  municipal  law  of  one 
country  to  take  cognizance  of  criminal  offences  in  another, 
which  we  hold  to  be  well  settled,  so  various  are  the. provisions 
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of  difierent  countries  in  creating  and  punishing  criminal  of- 
fences, that  it  may  be  said ^  with  much  plausibility,  that  the 
power  should  exist.    A  taking  of  property  under  certain  cir- 
cumstances may  be  and  is  often  declared  by  law  to  be  a  larce- 
ny in  one  State  which  is  not  a  larceny  in  another.    If  under 
these  circumstances  property  be  taken  in  one  State  and  carried 
to  the  other,  how  is  the  case  to  be  treated?    Take  the  case  of 
obtaining  goods  by  false  pretences;  it  is  larceny  by  the  laws  of 
Tennessee,  but  not  by  the  law  of  Arkansas.    Goods  are  thus 
obtained  in  Tennessee  and  carried  by  the  thief  across  the  Mis* 
sissippi  river  into  Arkansas.    Can  he  be  there  tried  and  pun- 
ished for  the  theftf    If  he  be,  it  must  be  under  the  Tennessee 
statute,  and  not  under  any  law  obligatory  in  the  State  of  Ar« 
kansas.     The  possession  of  the  goods  in  Arkansas  is  not  felo- 
nious, though  it  were  so  in  Tennessee,  because  the  Tennessee 
statute  can  have  no  obligatory  force  in  Arkansas  courts;  and 
this  absurdity  is  of  necessity  the  result,  if  the  principle  con- 
tended for  in  the  Massachusetts  case  be  law.   /if  the  law  upon 
the  subject  constitutes  a  larceny  in  two  different  States  the 
same,  and  property  be  stolen  in  one  and  carried  to  another,  the 
criminal  may  be  punished  in  either.     But  if  they  be  difierent, 
and  the  taking  be  a  larceny  by  the  law  of  the  place  where  the 
property  is,.but  not  by  the  law  of  the  place  to  which  it  is  re- 
moved, he  can  only  be  punished  at  the  place  where  it  was  ta- 
ken.   If  it  be  no  larceny  by  the  law  of  this  place  to  which  it 
is  removed,  because  the  possession  was  not  in  its  inception 
felonious,  and  cannot  be  made  so  by  matter  expostfactOj  this 
would  make  it  necessary,  in  all  cases,  to  enquire  whether,  by 
the  law  of  the  State  where  the  goods  were  taken,  the  posses- 
sion wsLS  feloniously  obtained.    This  will  of  necessity  cast 
upon  the  judicial  authorities  of  one  State,  the  necessity  of  en- 
quiring into  and  expounding  the  criminal  laws  of  another,  and 
that  with  a  view  of  inflicting  punishment  under  them^    This 
difficulty  was  felt  by  Judge   Sedgewick,  in  the  opinion  now 
under  consideration.    He  gets  rid  of  it  by  saying,  he  does  not 
know  why  it  might  not  be  done,  if  necessary,  but  that  it  is 
not  necessary;  in  which  we  think  be  is  mistaken,  for  the  rea- 
sons given. 
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-Upon  the  whole,  we  think  that  the  decisions  of  the  Court  of 
North  Carolina  and  the  Court  of  New  York,  previous  to  her  re- 
vised statutes,  have  expounded  the  law  upon  this  subject  cor- 
rectly; and  hold  that  no  indictment  for  larceny  lies  in  the  Courts 
of  this  State  for  property  stolen  in  another,  and  brought  by  the 
thief  into  this,  and  that  he  is  only  to  be  criminally  considered 
as  a  fugitive  from  justice. 

But  2d.  It  is  said  that  it  does  not  appear  that  the  property 
was  stolen  in  Tennessee,  and  that  in  the  absence  of  proof  to 
that  eflfect,  the  presumption  is  that  it  was  stolen,  and  of  this 
opinion  is  the  court.  The  proof  shows  that  the  steamboat 
landed  at  Jackson's  wood-yard,  in  the  county  of  Lauderdale, 
State  of  Tennessee;  that  the  prisoner  came  on  shore  with  the 
goods  in  his  possession,  and  that  they  were  stolen  goods;  the 
legal  presumption  is  that  they  were  stolen  at  that  point;  and  if 
the  prisoner  wished  to  evade  a  trial  for  tbe  offence  in  the  Ten- 
nessee Courts,  it  was  incumbent  upon  him  to  have  introduced 
the  proof,  showing  that  the  larceny  was  committed  beyond  the 
limits  of  this  State,  and  that  he  had  therefore  been  guilty  of  no 
violation  of  the  criminal  oode«    This  he  has  not  done. 

We,  therefore,  affirm  the  judgment  of  the  Circuit  Court. 


WocMD  vs.  Hancock. 

1.  HaococktiiBiinoned  Wood,  by  warrant,  to  answer  him  ai  atsig^aea  of  C.  S.  Brodia, 
former  gaardian  of  C.  H.  Howard,  aod  offered  on  trial  a  note  payable  to  Charles 
S.  Brodie,  gaardiao  of  Cornelius  H,  Howard:  Held,  that  there  was  tfo  rariance  be- 
tween the  warrant  and  note,  which  shonld  exelnde  it 

2.  The  warrant  is  not  in  lien  of  a  declaration.  Il  is  simply  a  sammons  to  the  defendant 
to  appear  and  answer,  and  it  may  be  laid  down  as  a  general  mle,  that  whaterer  may 
be  done  in  a  court  of  record,  by  proper  pleadings  and  proof,  may  be  done  before  a 
Ju^fice  of  the  Peace,  upon  the  production  of  the  proof  alone. 

In  this  case  a  judgment  was  rendered  by  a  Justice  of  the 
Ftoce  of  Perry  county,  in  favor  Hancock,  assignee,  against 
Wood.  Wood  appealed,  and  at  the  January  term,  1844,  of 
the  Circuit  Court,  Totten,  Judge,  presiding,  a  verdict  was  ren- 
dered in  favor  of  the  defendant. 
69 
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The  plaintiff  appealed.     The  facts  are  stated  in  the  opinion 
of  the  cotirt. 

PiHJttUf  for  Wood. 

AUmi  for  Hancock. 

(hmmSf  J*  d^vered  the  opioiob  oi  the  court* 

Thifi  suit  wab  commeticed  by  wamoit  before  a  Justice  6f 
the  Peace.  In  the  warrant,  Hancock  is  summoned  to  answer 
Wood^  assignee  of  Hiram  Boren,  who  was  assignee  of  C. 
8i  Brodiei  fonner  guardian  of  O*  H.  Howard*  Judgment  was 
f^da  for  the  ptedntiff  by  the  Justice,  md  the  di^ndant  ap 
^pealed  to  the  Cittuit  Ckmrt.  When  the  cause  came  on  to  be 
tried  iu  the  Oi»;tiit  GoUiti  the  pkdndff  produced  the  foUowkig 
notei 

*<Oki  or  before  the  1st  day  of  Janudiy^  1840,  I  praaane  to 

pay  Chatfes  BtodiBi  guaitlian  o£  Oom^os  Howard  $130»  for 

value  reeeivedi    Witness  my  hand  end  seal,  this  2d  Januluy, 

1839w 

Joel  C.  Hancock,  [SeaL] 

This  note  was  assigned  by  C.  S.  Brodie  to  Hiram  Boren,  and 
by  Boren  to  the  plaintiff.  Wood.  The  plaintiff  proved  the  sev- 
eral endorsements  on  the  note,  and  offered  to  read  it  as  evi- 
dence to  the  jury.  To  wfai^  the  d^^tidant  objected,  on  the 
ground  of  a  variance  between  the  note  offered  and  the  war- 
rant, in  this;  the  warrant  states,  that  the  plaintiff  is  assignee  of 
Boren,  who  was  assignee  of  C.  8.  Brodie,  former  guardian  of 
C.  H.  Howard;  and  the  note  is  payable  to  Charles  Brodie, 
guardian  of  Cornelius  Howard*  The  court  sustained  the  ob- 
jection, and  refused  to  permit  the  note  to  be  read,  and  a  ver- 
dict and  judgment  were  rendered  for  the  defendant. 

The  question  noW  is,  i^helher  the  variahce  i«  •uch  as  to  have 
made  it  proper  for  the  court  to  have  reAised  to^peroEiit  the  note 
to  be  read  as  evidence. 

In  proceedings  before  Justices  of  the  Peaces  the  strictbess  in 
pleading,  which  is  required  in  coults  of  record,  has  tievOr  been 
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enforced.  All  that  we  can  expect,  or  demand  from  these  do- 
mestic tribunals,  is,  such  reasonable  precision  and  certain^  in 
their  proceedings,  as  may  be  necessary  for  the  attainment  of 
justice. 

It  has  often  been  held  by  this  court,  that  it  is  not  necessary 
that  the  warrant  should  set  out  the  cause  of  action  with  that 
partiQulari^  and  precision  which  sg:e  required  in  a  declaration 
iji  a  qourt  of  record*  Some  general  statement  indice^g  the 
grounds  of  the  action,  so  that  the  defendant  may  no%  be  mislead 
in  preparing  his  defence,  is  all  that  is  necessary.  The  war- 
rant does  not  stand  in  lieu  of  a  declaration.  It  is  simply 
a  summons  to  the  defendantSi  to  appear  and  ansiver.  The 
pleadings  are  are  temu*  .  And  that  which  in  a  court  of  record 
may  be  done  by  proper  pleading  and  proof,  may  as  a  geneiral 
rule,  be  done  before  a  justice  of  the  peace,  by  the  production  of 
the  proof  alone.  . 

Here,  the  suit  is  brought  correctly,  as  the  assignee  of  C.  S. 
Brodie,  guardian  of  C.  H.  Howard.  The  note  is  payable  to 
Charles  Biodie,  guardian  of  Cornelius  Howard*  Ther^  would 
have  been  no  difficuky  in  maintaining  the  action  in  a  court  of 
record,  upoft  this  note,  by  proper  averments  in  the  declaiatiQn. 
But  before  a  Justice  of  the  Peace  there  h  no  declaration* 

^all  a  party  be  defeated  of  his  remedy,  because  he  is  in  a 
court  where  be  does  not  plead  on  paper?  Surely  this  would 
be  to  pervert  the  ends  of  justice;  the  attainment  of  which,  is  the 
great  end  in  view.  Brodie's  endorsement  on  the  note  corres- 
ponds with  the  warrant*  His  xmme  is  there  written  C.  H. 
Brodae,  and  his  assignment,  and  that  he  was  the  payee,  of  the 
note  were  proved.  We  think  the  note  should  have  been  read 
as  evidence* 

Reverse  the  judgment,  and  remand  the  cause. 
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1.  Courts  ID  the  construction  of  covenants,  should  f»Tor  that  construction  which  is  ob- 
tIousIj  most  just. 

2.  Lacy  agreed,  by  coTeoaot,  to  serve  Halloway  at  overseer  for  a  term  of  time*  for  the 
Slim  of  fSOO:  Held,  that  this  was  a  dependent  covenant,  and  that  Lacy  had  po  right 
of  action  against  Halloway  till  he  bad  performed  the  services. 

A  verdict  and  judgment  were  rendered  in  this  case,  in  the 
Circuit  Court  of  Fayette  county,  in  favor  of  the  plaintiff,  Lacy, 
against  Halloway,  (Dunlap  presiding  Judge,)  from  which  the 
plaintiff  appealed. 

W.  T.  BrawHi  for  plaintiff  in  error. 

Cocy  for  defendant  in  error. 

Grbbn,  J.  delivered  the  opinion  of  the  court. 

This  is  an  action  of  covenant  upon  the  foUowing  agreement: 
'^Articles  of  agreement  made  and  entered  into  this  6th  of 
December,  1841,  between  Stephen  P.  Halloway,  on  behalf  of 
the  estate  of  Samuel  Y.  Tanner,  of  the  one  part,  and  Robert 
J.  Lacy  of  the  other  part,  witnesseth;  that  the  said  S.  P.  Hal- 
loway agrees,  on  his  part,  to  pay  the  said  R.  J.  Lacy  the  sum 
of  two  hundred  and  twenty-five  dollars  for  his  services  as  over- 
seer of  said  estate  of  6.  Y.  Tanner.  And  the  said  R.  J.  Lacy, 
for  his  part,  agrees  to  attend  strictly  to  the  business  aflyrs  and 
interest  of  said  estate,  to  do  and  perform  every  thing  which  mtay 
be  requisite,  and  necessaiy,  and  customary  in  the  capacity  of 
overseers;  and  to  be  governed  in  all  things  according  to  the  in- 
structions of  said  J.  P.  Halloway;  and  the  said  Lacy  is  to 
commence  overseeing  on  the  1st  January.  1842*  In  testimo- 
ny," &c. 

The  court  told  the  jury,  that  the  undertaking  of  the  defend- 
ant in  this  covenant  was  independent  of  the  plaintiff's  under- 
taking, and  obliged  the  defendant  to  pay  the  sum  of  money 
therein  specified,  whether  the  plaintiff  ever  performed  his  un- 
dertaking or  not.  The  jury  found  for  the  plaintiff,  and  the  de- 
fendant appealed  to  this  court. 
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The  only  question  in  this  case  is,  whether  the  Circuit  Court 
construed  this  covenant  correctly.  The  relative  position  of  the 
stipulations  in  this  covenant,  and  the  failure  to  specify  at  what 
time  the  money  was  to  be  paid,  favor  the  construction  of  the 
Circuit  Court,  and  inclined  our  minds,  when  the  case  first  came 
up  for  consideration,  to  concur  with  the  judgment  of  his  Honor. 
But  subsequent  reflection  satisfies  us  that  the  covenants  of  the 
parties  are  dependent. 

Courts  are  strongly  inclined,  to  favor  this  construction  as  be- 
ing obviously  the  most  just  1  Peters,  465.  No  technical 
words  are  necessary  to  render  a  stipulation  precedent  or  subse- 
quent. Nor  does  it  depend  on  the  position  of  the  words;  but  it 
rests  on  the  good  sense  and  plain  understanding  of  the  contract, 
and  the  acts  to  be  performed  by  the  parties  respectively.  2 
John.  Rep.  148;  1  Chitty's  PL  279;  6  Ed.  Again:  Chitty 
says:  (1  Ch.  PL  280, 5  Am.  Ed.)  "In  general,  if  the  agreement 
be,  that  one  party  shall  do  an  act,  and  for  the  doing  thereof  the 
other  shall  pay  a  sum  of  money,  the  doing  of  the  act  is  a  condi- 
tion precedent  to  the  payment;  and  the  party  who  is  to  pay,  shall 
not  be  compelled  to  part  with  his  money  till  the  thing  shall  be 
performed."    See  John.  Rep.  146;  10  John.  R.  208,  266. 

In  this  covenant  Lacy  undertakes  to  be  overseer  for  HaUo- 
way,  to  commence  the  1st  of  January,  1842;  and  for  that  ser- 
vice, Halloway  undertakes  to  pay  the  sum  of  $225.  Now,  al- 
though it  is  not  stated  at  what  time  the  money  is  to  be  paid,  yet 
as  it  is  to  be  paid  for  Lacy's  services  as  overseer,  the  sense  of 
the  contract,  and  the  evident  meaning  of  the  parties,  are,  that 
the  money  is  to  be  paid  when  the  services  shall  be  performed. 

We  think,  therefore,  that  this  is  a  dependent  covenant,  and 
that  the  plaintiff  must  prove  a  performance  on  his  part,  to  en- 
tide  to  recover  on  the  covenant. 

Reverse  the  judgment,  and  remand  the  cause. 
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I  Where  a  »keriff  ha«  paid  mouey  for  hU deputy  he  can  recover  a  juJgmenl  a^^afnst 
the  deputy  by  motion,  without  hariag  tJM  extent  of  snch  thcriffA  tiftbility  av-ertaiofid 
by  a  judguieiit  againal  hiiu. 

2.  The  shcri/f  is  by  law  the  collector  of  Hate  and  county  taxes,  and  a  bond  given  by 
a  deputy  sheriff  faithfully  to  discharge  the  duties  of  a  deputy,  embraces  a  defalca- 
tioa  in  not  paying  over  laxea  collected  by  aucb  depn^, 

3.  The  granting  or  refusal  of  a  continuance,  is  discretionary  in  the  Circaii  Court,  and 
the  proceeding  of  the  court  will  not  be  reversed  in  such  cases,  unless  a  palpably 
ci^ar  case  of  injustice  is  made  out. 

This  motion  was  made  in  the  Circuit  Court  of  Fayette  coon- 
ty»  by  N.  Atkinson,  sheriff,  against  his  deputy,  Johnson,  and 
sureties,  for  a  failure  to  pay  over  taxes  collected  by  him  as  de- 
puty. 

The  defendant,  by  his  attorney,  after  a  continuaoce,  moved 
for  a  second,  on  the  ground  of  a  letter  from  the  defendant,  stating 
that  one  of  his  children  bad  just  died  and  another  member  of  bis 
family  was  sick,  and  that  his  presence  was  necessary  in  the 
trial  of  his  case.  The  counsel  for  the  defendant  staled  in  an 
affidavit,  that  he  believed  the  statements  of  the  letter  were  tnie. 
The  court  refused  to  continue  the  case. 

A  judgment  was  rendered  by  Judge  Dunlap  in  favor  of  the 
plaintiff,  from  which  the  defendant  Johnson  appealed. 

H.  G.  Smkhf  for  the  plaintiff  in  error. 

John  C  IZiMipAf 0y9,  for  the  defendant  in  error. 

TuBLBT,  J.  delivered  the  opinion  of  the  court 

Nathaniel  Atkinson,  riieiiff  of  Fayf tte  county,  appointed 
Wm.  D.  Johnson  his  deputy,  and  took  from  him  a  bond  for  the 
faithful  performanee  of  his  duty  as  such,  widi  the  testator  of 
the  plaintiff  in  error  and  others  as  his  sureties.  The  tax  book, 
embracing  the  state  and  county  tax  for  1841,  was  placed  in  the 
hands  of  the  said  Wm.  D.  Johnson,  for  collection,  who  perform- 
ed his  duties  in  relation  thereto  so  faithlessly  and  negligently, 
that  his  principal,  the  defendant  in  error,  was  made  responsible 
for  heavy  amounts  upon  both  tax  lists;  the  Chairman  of  the 
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Coanty  Court  having,  by  the  judgment  of  the  Circuit  Court  of 
Fayette,  rendered  at  its  May  term,  1842,  recovered  against  him 
the  sum  of  $2042  72,  balance  of  county  tax  for  the  year  1841, 
and  $290  34,  damages  thereon;  atid  he  having  paid  to  the  trea- 
surer of  the  state  the  sum  of  $2566  82,  the  state  tax  for  Fay- 
ette county  for  the  same  yean  For  these  several  sums,  defehd- 
ant  in  &not  ifmved  for  a  judgment  against  the  said  Wm.  D^ 
Johnson  and  his  securities  on  their  bond,  and  obtained  the  same 
at  the  May  term^  1843,  of  the  Circuit  Court  of  Fayette^  from 
which  the  plaintiff  in  ertok-  appealed  to  this  cburt. 

It  is  now  contended^  that  the  judgment  should  not  have 
been  rendered^  because: 

1st.  There  is  no  judgment  against  the  sheriff  for  the  amount 
of  the  state  tax  for  the  year  1841,  and  therefore  his  liability  to 
pay  it  has  not  been  legally  ascertained* 

The  statute  of  1829,  chap.  41,  provides,  that  in  all  cases  when 
any  sheriff  shall  have  paid  money,  of  become  liable  to  pay 
money,  for  the  default  or  misconduct  of  his  deputy,  it  shall  and 
may  be  lawful  for  him  to  recover  judgment  by  motion  against 
such  deputy  and  his  sureties.  Two  cases  are  here  provided  for: 
1st,  when  the  sheriff  shall  have  paid  money;  2d,  when  he  shall 
become  liable  to  pay  money.  Now,  if  money  be  not  paid,  and 
the  sheriff  seeks  to  obtain  a  judgment  on  motion  against  his  de- 
puty >  by  reason  of  a  liability  to  pay,  cast  upon  him  by  the  mis- 
conduct of  the  deputy^  he  must  show  that  such  liability  has 
been  ascertained  against  him  by  the  judgment  of  a  courts  as  iras 
held  in  the  case  of  Caiman  against  Patterson.  But  when  the 
sheriff  has  paid  the  money,  there  is  no  necessity  for  such  judg- 
ment, as  he  is  authorized — ^in  fact  it  is  his  duly-Hx)  pay  in  all 
cases  of  liability  without  judgment. 

2d.  It  is  said,  the  bond  in  this  case  execuoed  by  the  deputy 
is  not  broad  enough  to  cover  the  responsibility;  that  the  bond  is 
given  for  a  faithful  performance  of  his  duty  as  deputy  sheriff; 
that  the  office  of  the  sheriffalty  and  collector  of  the  revenue  are 
distinct  aad  separate  offices,  and  the  deputy  sheriff  is  not  depu*^ 
ty  coUeetor.  It  has  been  held  in  this  State,  that  the  collection 
of  the  revetiue  is  devolved  by  law  upon  the  sheriff;  and  that 
although  he  gives  a  bond  as  collector,  yet  he  collects  as  sheriff 
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and  not  under  a  distinct,  separate  authority,  created  by  another 
officer.  This  being  so,  the  deputy  sheriff  naa^  collect;  and  if 
in  doing  so,  he  act  so  negligently  or  faithlessly  as  to  discharge 
his  principal,  he  is  responsible  therdfor  as  deputy  sherifl^  and 
of  course  his  securities. 

3d.  Xt  is  contended,  that  the  court  erred  in  refusing  a  contin- 
uance. A  continuance  or  refusal  being  so  purely  a  matter  of 
sound  discrimination  in  the  court  below,  it  would  require  a  very 
extraordinary  case  for  a  reversal,  upon  this  ground,  if  it  would 
be  done  at  all.    Such  a  case  is  not  the  present. 

There  is,  then,  in  our  opinion,  no  error  in  the  proceedings 
below;  and  we  affirna  the  judgment. 


Cain  &  Horn  vi.  Kbllt* 

1.  Where  a  Jailor  employed  a  slavet  who  was  committed  to  jail  as  a  runawajr,  ia  the 
cultivatioD  of  his  farm,  such  employment  was  a  conversion  of  the  slave,  which  ren- 
dered both  the  Sheriff  «nd  the  Jailor  liable  in  the  event  of  the  escape  of  such  slave. 

2.  The  principles  of  the  case  of  Horsely  against  Branch,  1  Humphreys,  approved 
and  applied. 

This  action  was  tried  by  Judge  Dunlap  and  a  jury  of  Tip- 
ton county,  and  a  verdict  and  judgment  rendered  in  favor  of 
the  plaintiff,  Kelly,  against  Horn,  the  Sheriff  of  Tipton  county, 
and  his  Jailor,  Cain,  for  the  sum  of  $400.  The  defendants 
appealed* 

Coe,  for  the  plaintifli  in  error. 

H.  G.  SmUhf  for  the  defendant  in  error. 

Obbbn,  J.  delivered  the  opinion  of  the  court. 

There  are  two  counts  in  the  declaration  in  this  case;  one  in 
trover,  and  the  other  in  case.  The  facts  are  these:  the  negro 
boy  Henry,  the  subject  of  this  suit,  eloped  from  the  plainti^, 
his  owner,  in  Shelby  county,  and  gave  himself  up  to  a  Justice 
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of  the  Pe^ce  in  Tipton  county,  and  was  by  said  Justice  com- 
mitted to  jail  as  a  runaway  slave.  Cain  the  jailor  received 
him  into  his  custody,  where  he  continued  several  months. 
While  in  Cain's  custody»  the  negro  was  set  at  large  by  him, 
and  employed  in  his  service,  ploughing  his  ground,  chopping 
his  wood'  and  conveying  water,  and  in  consequence  of  the 
negligence,  with  which  he  was  kept,  made  his  escape,  and  has 
not  been  recovered  by  the  plaintiff.  Horn  was  the  Sheriff  of 
Tipton  county  at  the  time  and  Cain  was  his  jailor. 

The  jury  found  a  general  verdict  for  the  plaintiff  for  S400, 
and  the  defendants  appealed  to  this  court. 

The  counsel  for  the  plaintiffs  in  error,  make  the  following 
points: 

1st  That  the  employment  of  the  negro  by  Cain,  in  laboring 
for  him,  was  not  a  conversion. 

2d.  That  the  count  in  case  cannot  be  supported,  unless  it 
appear  that  the  escape  of  the  negro  was  the  immediate  conse- 
quence of  the  negligence  of  the  jailor,  which  is  not  shown,  &c. 

3d.  That  the  defendants  were  improperly  joined  in  this  ac- 
tion. 1.  In  the  case  oiHorsley  vs.  Branchy  1  Hump.  R.  199, 
and  the  case  of  Angus  vs.  Dickersan^  Meigs'  Rep.  640,  this 
court  decided,  that  if  one  hire  the  personal  property  of  another, 
for  a  special  purpose,  and  misapply  such  proper^  by  employ- 
ing it  in  a  manner  not  authorized  by  the  contract,  it  is  a  con- 
version. The  reason  is,  that  such  use  of  the  property  is  with- 
out authority,  and  so  far  as  that  act  is  concerned  it  is  the  same 
thing  as  though  no  contract  existed. 

The  principle  here  laid  down  is  applicable  to  this  case. 
The  jailor  had  no  right  to  employ  the  slave,  which  was  com- 
mitted to  him,  otherwise  than  according  to  the  object  and  pur- 
poses for  which  he  was  committed.  He  was  placed  in  the  jail 
for  safe  keeping;  and  the  setting  him  at  large,  and  employing 
him  to  labor  in  the  field  and  chop  wood,  are  acts  incompatible 
with  bis  duty,  to  keep  him  safely.  They  constitute,  therefore, 
a  conversion.  Story  on  Bailments;  sec.  87  et  seq.  So  at  com- 
mon law,  to  labor  an  estray  is  a  conversion.  3  Dane's  Ab. 
192;  5  Bac.  Ab.  255.  Our  statute  which  authorizes  by  impli- 
cation the  use  of  an  estray,  after  it  shall  have  been  appraised, 
60 
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enlarges  the  authority  of  the  party  taking  up  such  e8ti:^y,  (C.  & 
N.  662,  sea.  11,)  and  does  not  restrict  it.  Before  that  statute* 
it  would  have  been  unlawful  for  the  party  taking  up  an  estray 
to  labor  it  at  alii  but  as  the  statute  expressly  prohibits  such  use, 
before  it  shall  be  appraised,  its  employment  afterwards  in  mod* 
erate  labor  may  thereby  be  made  lawful.  The  true  rule  in 
such  cases  of  bailment  is,  that  whenever  the  use  of  the  thing 
will  be  a  benefit  to  the  owner;  such  as  milking  a  cow,  or  exer- 
cising a  horse  for  his  health,  &c.,  it  is  lawful,  and  is  no  convert 
sion;  but  where  it  is  to  the  injuiy  of  the  owner,  or  where  it 
places  the  property  in  such  a  situation  as  exposes  it  to  the  dan* 
ger  of  injury  or  loss,  such  use  is  unlawful,  and  is  a  oonversion. 

S*  It  is  insisted,  that  the  escape  of  the  negro  is  not  shown  to 
have  been  the  immediate  consequence  of  the  act  of  the  jaUor 
in  putting  him  to  labor  and,  therefore,  under  the  authority  of 
the  case  of  Hanleif  vs.  BroMch^  the  count  in  case  is  not  sup- 
ported. It  is  true  the  act  of  putting  the  negro  to  labor  is  not  the 
gist  of  the  count  in  case,  as  it  is  of  that  in  trover;  but  the  iactSf 
that  the  jailor  was  in  the  habit  of  turning  the  negro  out  of  the 
jail  and  putting  him  to  labor,  thereby  neglecting  to  keep  him 
safely,  were  very  properly  left  to  the  jury  to  enable  them  to 
determine  whether  the  escape  of  the  negro  was  in  consequeooe 
of  such  negligence.  Although  the  jailor  may  have  set  ^e  ne* 
gro  at  large,  and  kept  him  negligently;  yet  if  afterwards,  when 
he  was  guilty  of  no  negligence,  the  escape  was  effected,  he 
would  not  be  liable  in  case  of  his  former  misoonduot 

It  must  appear  that  the  injury  occurred  from  the  immediate 
negligenoe  of  the  defendants.  And  this  is  the  doctrine  of  the 
case  of  Braindi  vs.  IhriUy*  But  the  jury  were  warranted  from 
the  faots  proved,  to  infer  that  the  escape  of  the  negro,  was  ei^ 
Ibcted  in  consequence  of  the  jailor's  negligence.  The  proof 
•hows  that  he  was  in  the  habit  of  placing  the  n^ro  in  a  situa<- 
tion  in  which  an  escape  could  be  easily  effected:  and  that  short- 
ly after  these  acts  the  negro  did  escape.  The  inference  that 
tke  escape  was  in  consequence  of  a  like  act  of  negligenoe  was 
quite  natural 

3.  We  think  the  Sherifi*  and  Jaibr  are  both  liable  in  this  ao- 
iioa.     The  jailor  is  the  sheriff''s  deputy,  and  the  sheriff  is  liable 
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for  the  default  of  his  deputy;  and  as  the  itijtiry  resulted  from 
the  active  personal  wrong  Of  the  jailor,  be  is  also  liable  to  ati 
action  for  the  wrong,  1  Ch.  PI.  97.  If  there  be  a  tortious  con- 
version of  property  by  ah  agent,  in  his  performing  an  act  ap- 
pertaining to  his  agency,  the  principal  and  agent  are  both  liabte. 
Story  on  Agency,  sec.  811;  452,  463. 
Let  the  judgment  be  affirmed. 


Hajw  v$.  Thb  Stats. 

The  act  of  1833,  ch.  43,  sec.  1,  requiring  Attorneya  General  to  examine  the  execution 

'  docket  and  take  judgment  against  (he  Sheritfs,  where  they  have  ftiiled  to  make  re- 

imna  of  eiccotioos,mthorisetjiidgfiieiit  ia  the  name  of  the  SMat*  for  flWBt  doe  tfao 

State,  County  and  Common  Schools.    It  does  not  authorke  jodgment  in  the  name  of 

the  State  for  amounts  due  individuals* 

This  motion  was  made  at  the  January  teriri,  1844,  of  the 
Circuit  Court  of  Perry  county,  by  the  Attorney  General,  in  the 
name  of  the  State  against  the  Sheriff  and  his  sureties,  Tot* 
ten,  Judge,  presiding*  A  judgment  was  rendered  in  favor  df 
the  State,  from  which  the  defendant  appealed.  All  the  iacts  id 
reference  thereto,  are  stated  in  the  opinion  of  the  court 

BuUoekf  for  the  plaintiff  in  error. 

./i^emey  Qeneralf  for  the  State. 

Rbbsb,  J.  delivered  the  opinion  of  the  court. 

There  were  two  executions  in  the  hands  of  the  Sheriff  of 
P^rry  county,  at  the  suit  of  the  President  and  Directors  of  the 
Bank  of  Tennessee,  issued  from  the  Circuit  Court  of  that  coun- 
ty, which  he  failed  to  return  according  to  law.  Upon  each  of 
these  executions  there  was  due  to  the  State  the  sum  of  two  dol* 
lars  and  seventy-five  cents,  as  State  tax;  and  the  Attorney 
General  moved  the  court  for  a  judgment  agaiost  the  Sheriff  acid 
his  sureties  on  behalf  of  the  State,  for  the  amonm  of  the  Stale 
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tax.  The  court,  however,  on  such  molion  rendered  judgment 
against  the  Sheriff  and  his  sureties,  on  behalf  of  and  in  the  name 
of  the  State,  not  for  the  tax  edone,  due  to  the  State,  as  received 
upon  said  executions,  but  in '  addition  thereto,,  for  the  entire 
amount  of  the  two  executions.  The  judgment  to  this  extent,  it 
is  argued,  is  authorized  and  maintained  by  the  provisions  of  the 
act  of  1833,  ch.  43,  sec.  1.  Without  feeling  called  upon  in  the 
present  case  to  make  the  attempt  by  judicial  construction  to 
clear  up  the  obscurities  which  exist  in  the  details  of  the  first 
section  of  that  statute  as  to  the  legislative  meaning;  we  are  sat- 
isfied that  it  was  not  the  purpose  of  the  statute  to  authorize  the 
State,  on  the  motion  of  the  Attorney  General,  to  recover  in  its 
own  name  against  the  de&ulting  officer  and  his  sureties,  not 
only  the  taxes  and  fines  that  might  be  due  to  the  State,  the  coun* 
ty  or  common  schools,  but  the  debt  and  costs  also,  which  might 
be  due  to  the  plaintiff  and  others  upon  the  execution,  the  non- 
return of  which  might,  constitute  the  grounds  of  a  motion.  If 
to  the  latter  class  of  claimants  a  remedy  be  given  by  the  statute 
against  the  sheriff,  on  the  motion  of  the  Attorney  General,  in 
terms  sufficiently  distinct  and  intelligible  to  make  that  remedy 
effective,  still  such  proceeding  must  be  conducted  in  the  name, 
at  the  instance  and  for  the  benefit  of  the  claimant,  and  not  in 
the  name,  or  at  the  instance  of  the  State. 

The  official  motion  of  the  Attorney  General  is  limited  by  the 
intention  of  the  act  to  the  taxes  and  fines  due.  to  the  State,  to 
the  county  and  to  the  common  schools.  These  it  is  believed 
can  be  recovered  in  the  name  of  the  State,  and  upon  motion  of 
the  Attorney  General.  But  it  was  not  the  purpose  of  the  statute, 
it  seems  to  us,  to  lend  either  the  name  of  the  State  or  the  services 
of  its  officers  to  the  objects  or  obtrude  itself  amidst  the  affairs  of 
private  individual  claimants.  So  to  hold,  would  make  the  State 
recover  in  its  name,  and  by  its  Attorney  General,  and  retain  as 
a  trustee  for  citizens,  all  that  might  be  due,  to  all  persons  through- 
out the  State,  upon  non-returned  executions;  for  a  State  tax 
must  be  due  upon  each  one  of  such  executions.  From  such  a 
construction  the  good  sense  of  every  man  recoils  at  once.  It 
would  plunge  the  community  into  difficulties,  which  it  is  not 
possible  to  foresee  or  estimate  the  consequence  of. 
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The  judgment  will  be  reversed,  and  a  judgincm  given  lor 
the  State  tax  only. 


Cai«houn  vs.  The  State. 

1.  The  prtnci|jlea  of  the  case  of  Chappsll  vs.  7^«  SUUe,  8  Yerger,  1<i6,  approved . 

2.  The  juriadietion  of  a  coart  to  which  a  criminal  case  has  been  transferred  by  change 
of  venoe,  is  not  ousted  by  a  failure  (o  enter  on  the  minutes  of  the  court  at  the  first 
term  a  transcript  of  the  record  of  the  case. 

3.  The  principles  of  the  case  ofMeClure  vs.  TkeStatel  I  Yerger,  200,  approved. 

This  case  was  tried  by  Judge  Totten  and  a  jury,  and  a  ver- 
dict and  judgment  rendered  against  the  prisoner,  from  which 
be  prosecuted  an  appeal. 

Huntsman^  for  plaintiff  in  error. 

Attorney  Qeneral,  for  the  State. 

TuRLBT,  J.  delivered  the  opinion  of  the  court. 

At  the  February  term,  1842,  of  the  Circuit  Court  of  Wayne 
county,  the  prisoner  was  indicted  for  the  crime  of  murder;  and 
npon  arraignment  pleaded  not  guilty.  There  not  being  suffi- 
cient time  for  the  dispatch  of  the  business  of  the  court,  a  special 
term  was  appointed  to  commence  on  the  third  Monday  in  April 
then  next  ensuing,  till  which  time  the  trial  of  the  issue  between 
the  State  and  the  prisoner  was  continued. 

At  this  special  term,  an  attempt  having  been  fruitlessly  made 
to  obtain  a  jury,  the  venue  of  the  case  was  changed,  under  the 
provisions  of  the  statute  of  1838,  chapter  11,  to  the  adjoining 
county  of  Hardin. 

At  the  May  term,  1842,  of  the  Hardin  Circuit  Court,  it  being 
the  first  term  thereof  after  the  change  of  venue,  the  case  was 
continued,  and  an  order  made  directing  the  clerk  of  the  Circuit 
Court  of  Wayne  to  transmit  a  full  and  perfect  transcript  of  the 
record  to  the  Circuit  Court  of  Hardin,  which  was  done,  and 
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Spread,  by  order  of  the  Judge,  upon  the  records  of  that  court, 
at  its  September  term,  1842;  at  which  said  time  the  prisoner 
was  tried  and  convicted  of  murder  in  the  first  degree,  and  sen* 
tenced  to  suffer  death.  Upon  a  motion  for  a  new  trial,  he  filed 
an  affidavit,  assigning  as  cause  therefor,  that  one  of  the  jurors 
by  whom  he  was  tried,  was  not  a  freeholder  of  the  county  of 
Hardin;  which  fact  was  unknown  to  him  (the  prisoner)  at  the 
time  he  was  accepted  as  a  juror,  and  until  after  the  verdiict  was 
rendered.  The  motion  for  a  new  trial,  as  also  a  motion  in  ar- 
rest of  judgment,  was  overruled;  and  thereupon  a  writ  of  error 
is  prosecuted  to  this  court;  and  three  causes  are  assigned  as 
error.  1st,  That  it  does  not  appear  of  record  that  the  grand  ju- 
ry of  Wayne  county  netumed  the  bill  of  indictment  against  the 
prisoner  in  open  court,  found  to  be  a  true  biU.  The  entiy  of 
record  as  certified  by  the  clerk  of  the  Wayne  Circuit  Court  to 
the  Hardin  Circuit  Court  is  in  the  words  and  figures  following, 
viz: 

"Tuesday,  February  8th,  1842.  The  grand  jury  came  into 
open  court  under  the  care  of  their  oflGieer,  and  returned  a  biU  of 
indictment  against  John  H.  Calhoun,  Nathaniel  Reeves  and  Da- 
vid Staggs,  which  is  in  the  wcnrds  and  figijres  foUowing,  to  wit: 
[Here  the  bill  of  indictment  against  the  prisoner  and  said 
Reeves  and  Staggs,  for  the  murder  of  one  Oeoige  T.  Cboat, 
widt  the  endorsement  thereon,  is  set  forth.]    A  tine  biU. 

Absalom  Grant,  Foreman  of  the  Grand  Jury.'' 

This  is  the  entry  on  the  minutes  of  the  WayneCircuh  Court, 
made  in  pursuance  of  the  act  of  the  legislature,  which  requites 
bills  of  indictment  in  cases  of  felony  to  be  spread  at  large  upon 
the  minutes,  and  is  sufficiently  specific  and  certain*  Itdoetf 
tberafore  appear  of  record,  that  the  bill  of  indictment  upon 
which  the  prisoner  was  tried  and  convicted,  was  returned  into 
open  court  by  the  grand  jury,  who  found  it  a  '^trae  bill." 

2d.  It  is  contended,  that  the  records  of  the  prDceedidgs  in 
Wayne  should  have  been  spread  upon  tlie  minutes  of  the  Har- 
dift  Circuit  Court,  at  the  B^m  term  thereof  aftiv  it  had  acquired 
jurisdiction  of  the  case  by  the  change  of  venue^  and  that,  as  this 
was  not  doM,  but  dt  a  subsequent  term,  the  trial  was  cormn  nm 
jtiHeef  Md  the  judgment  must  therefore  be  reversed. 
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At  the  first  term  of  the  Hardin  court  after  the  change  of  ven- 
ue, there  not  being  a  correct  copy  of  the  record  from  Wayne 
filed,  the  case  (as  we  have  seen)  was  continued,  and  an  order 
made  upon  the  clerk  of  the  Wayne  court  to  make  out  and  file 
a  full  and  perfect  transcript  thereof,  which  was  done,  and  by 
order  of  the  Judge  spread  upon  the  records  of  the  Hardin  Cir- 
cuit Court,  at  its  September  term,  1842,  previous  to  the  trial 
of  the  prisoner.  The  act  of  1839,  chapter  11,  provides,  «*that 
when  the  venue  of  any  criminal  case  shall  be  changed,  it  shall 
be  the  duty  of  the  clerk  of  the  court  changing  the  venue,  to  make 
out  a  full  and  complete  transcript  of  the  record  and  proceed- 
ings in  said  cause,  and  transmit  the  same  to  the  clerk  of  the 
court  to  which  said  venue  is  changed,  which  said  transcript 
shall  be  entered  in  full  upon  the  minutes  of  said  court*'*  The 
requisites  of  this  statute  upon  this  subject  have  been  strictly 
complied  with.  The  statute  does  not  require  that  the  exem- 
plification should  be  made  at  the  first  time;  and  this  very  case 
proves  that  it  would  have  been  impolitic  so  to  have  provide'd. 
An  imperfect  copy  of  the  record  from  Wayne  is  filed,  and  it 
becomes  necfessary  to  make  an  order  for  the  procuring  a  cor- 
rect one:  this  cannot  be  done  in  time  to  have  it  spread  upon  the 
minutes  at  the  then  term;  of  necessity  it  is  done' at  the  next, 
and  this  must  oust  the  jurisdiction  of  the  Hardin  court,  as  it  is 
argued  by  the  prisoner's  counsel.  What  would  be  the  conse- 
quence? The  Wayne  court  would  have  no  jurisdiction  of  the 
case,  because  that  was  ousted  by  the  change  of  venue;  and  the 
Hardin  court  having  no  jurisdiction  because  of  the  failure  to 
spread  the  record  upon  the  minutes  at  the  first  term,  the  pros- 
ecution has  been  abated,  and  the  prisoner  must  be  discharged, 
or  recommitted  for  a  new  prosecution  in  the  county  of  WaynOi 
to  receive  the  same  course  of  the  change  of  venue  to  Hardin  or 
some  other  adjoining  county,  and  perhaps  of  abatement,  if  by 
neglect  or  connivance  a  correct  copy  of  the  record  should  not 
be  filed  in  time.  This  would  be  very  absurd,  and  productive 
of  no  benefit  to  the  prisoner,  but  of  much  and  useless  expendi- 
ture on  the  part  of  the  State,  and  of  hindrance  and  delay  in 
the  administration  of  criminal  justice.  This  is  not  the  con- 
struction of  the  statute,  and  the  record  from  Wayne  has  been 
exemplified  in  due  time. 
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3d.  It  is  contended,  that  a  new  trial  ought  to  have  been 
granted,  for  the  causes  forth  in  the  affidavit,  specified  in  the  bill 
of  exceptions.  This  has  been  so  repeatedly  held  in  that  state 
to  be  no  cause  for  a  new  trial,  and  the  reasoning  therefor  has 
been  so  repeatedly  gone  into,  in  various  cases  heretofore  exam- 
ined and  reported,  that  we  deem  it  wholly  unnecessary  to  add 
a  word  further  thereto. 

Then,  upon  a  full  and  perfect  view  of  the  case,  we  are 
constrained  to  say,  that  there  is,  in  our  opinion,  tio  error  in  ^ny 
part  of  the  proceedings  for  which  the  judgment  of  the  court 
below  can  be  reversed,  and  affirm  the  same. 


Rogers  vs.  Lessees  ^Rebecca  Park  et  al, 

1.  An  attorney  is  an  officer  of  the  court,  and  when  he  Institutes  a  suit  the  presumption 
is  that  he  is  dulj  authorised  to  do  so;  and  therefore  a  power  of  attorney  not  autbeo- 
ticated,  a  letter,  or  any  parol  evidence  which  raises  a  reasonable  presumption  of  the 
existence  of  authority,  is  sufficient. 

2.  The  plaintiffs  claim  as  heirs  of  Benjamin  Steadman ;  they  proved  that  they  are  the 
heirs  of  Sarah  Steadman,  and  that  Sarah  was  the  daughter  of  Benjamin.  There  is 
nothing  which  casts  any  doubt  on  the  legitimacy  of  Sarah  nor  any  proof  that  Ben- 
jamin Steadman  was  ever  married.  Held,  that  the  marriage  of  Benjamin  Steadman 
and  the  heirship  of  the  plaintiffs  was  sufficiently  established;  Benjamin  having  been 
long  dead ,  and  the  controversy  not  being  between  persons  claiming  under  conflicting 
claims  of  heirship. 

3.  The  case  of  Gardner  Sf  Moaelt  vs.  Brown,  1  Hump.  354 ,  approved. 

Ejectment  for  3840  acres  of  land  in  Obion  county,  by  S.  Spel- 
lings and  Mary  Paiics  against  Rogers. 

The  defendant,  upon  affidavit  filed,  moved  that  the  attorney 
prosecuting  the  suit  be  requested  to  exhibit  his  authority  for  so 
doing.  This  motion  prevailed,  and  an  order  in  conformity 
therewith  was  made;  and  that  if  the  authority  should  not  be 
produced,  that  the  suit  should  be  dismissed.  Thereupon,  the 
attorney,  William  Fitzgerald,  produced  powers  of  attorney 
purporting  to  have  been  executed  by  E.  Spellings  and  Mary 
Parks  to  W.  Fitzgerald,  authorizing  him  to  prosecute  an  action 
of  ejectment  for  the  land  in  controvert*  These  powers  of  at- 
torney were  not  authenticated,  as  the  law  directs,  to  render  them 
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axlmissible  as  evidence,  and  were  objected  to  by  the  defendant, 
but  the  court  overruled  the  objection  and  discharged  the  motion. 

The  cause  came  on  ibr  trial  at  the  June  term,  1843,  in  the 
Circuit  Court  of  Dyer,  (the  cause  having  been  transferred  to 
that  county,)  Harris,  Judge,  presiding. 

The  plaintiffs  introduced  a  grant  from  the  State  of  North 
Carolina  to  Benjamin  Steadman,  and  claimed  the  land  as  the 
heirs  at  law  of  said  Steadman,  who  had  been  a  soldier  of  the 
revolution,  and  died  not  long  thereafter,  the  precise  time  not 
appearing.    He  left  one  child  only,  to  wit,  Mary  Steadman. 

It  did  not  appear,  from  the  proof,  that  B.  Steadman  was  ever 
married  or  was  not,  and  theie  was  no  proof  casting  a  shade  of 
suspicion  on  the  legitimacy  of  Sarah. 

The  plaintiffs  were  the  heirs  at  law  of  said  Sarah. 

The  defendant  introduced  records  of  the  condemnation  and 
sale  of  the  land  in  controversy  for  the  taxes  for  two  several 
years  and  deeds  by  the  sheriff  for  the  same,  the  one  to  Hamil- 
ton and  the  other  to  Rogers,  the  defendant. 

The  jury,  under  the  chaise  of  the  court,  returned  a  verdict 
in  favor  of  the  plaintiffs.  A  motion  for  a  new  trial  being  made 
and  overruled,  and  judgment  rendered,  the  defendant  appealed. 

Totten^  for  the  plaintiff  in  error. 

Fkzgeraldj  for  the  defendant  in  error. 

TuBiiET,  J.  delivered  the  opinion  of  the  court. 

This  is  an  action  of  ejectment,  in  which  there  was  judgment 
for  the  lessee  of  the  plaintiff  in  the  court  below,  which  is  sought 
to  be  reversed  here  upon  three  grounds. 

1st.  That  there  is  no  sufficient  evidence  of  authority  in  the 
attorney  of  the  plaintiff  to  commence  and  prosecute  the  suit. 
A  rule  was  made  upon  the  attorney  in  the  Circuit  Court  to  pro- 
duce his  authority;  in  compliance  with  which  he  produced 
powers  of  attorney  from  Elizabeth  Spellings  and  Rebecca  Park, 
the  lessors,  authorizing  him  to  prosecute  the  suit  The  execu- 
tion of  these  powers  was  proveH  in  the  State  of  North  Carolina; 
61 
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tbat  from  Eebecca  Parks  in  the  Superior  Court  of  Law  for  that 
State,  at  the  October  term,  1842,  before  M.  E.  Manly,  one  of 
the  presiding  Judges  of  that  court,  by  the  subscribing  witness, 
which  fact  is  certified  by  him  and  by  the  clerk,  who  also  certi- 
fies tbat  Manly  was  a  judge  of  that  court.  That  from  Elizabeth 
Spellings  was- proved  by  the  subscribing  witness  at  the  spring 
term,  1843,  of  the  same  court,  and  certified  in  the  same  manner 
as  that  from  Rebecca 'Parks.  These  certificates  of  probate,  it 
is  contended,  are  not  legally  authenticated,  and  that  therefore 
the  powers  of  attorney  were  not  competent  evidence  under  the 
rule  and  in  discharge  thereof.  We  think  they  were  properly 
received  by  the  Circuit  Judge.  A  plower  of  attorney  authoriz- 
ing the  commencement  or  prosecution  of  a  suit,  need  not  be 
proved  with  the  formalities  required  when  it  is  sought  to  be 
used  as  a  muniment  of  tide.  The  attorney  is  an  officer  of  the 
court,  responsible  to  it  for  a  proper  and  faithful  discharge  of  his 
duties;  and  although  when  required  he  must  produce  satisfac- 
tory evidence  of  his  authority  to  prosecute  a  suit,  yet  the  pre- 
sumption is  not  against,  but  in  favor  of  his  authority;  and  there- 
fore it  has  never  in  this  State  been  required  that  he  should  pro- 
duce a  power  of  attorney  authenticated  by  the  forms  of  law: 
in  fact,  a  power  of  attorney  in  form  has  not  been  required  at 
all:  any  written  communication  by  letter  or  otherwise,  giving 
the  authority  or  recognizing  it,  has  been  held  to  be  sufficient,  as 
would  any.  parol  proof  of  the  same  fact,  as  all  the  court  asks, 
in  addition  to  the  attorney's  official  responsibility,  is  such  proof 
as  will  raise  a  reasonable  presumption  of  the  existence  of  the 
authority:  such  we  think  these  powers  of  attorney,  authenti- 
cated as  they  arc,  to  be. 

3d.  It  is.  contended,  that  there  is  no  legal  proof  that  the  les- 
sors of  the  plaintijBTare  the  heirs  at  law  of  Benjamin  Steadman, 
the  grantee  of  the  premises  in  dispute,  in  which  character  they 
claim.  The  lessors  trace  their  descent  by  clear  and  legal  proof 
from  Sarah  Steadman,  who  is  proved  to  have  been  the  daugh-* 
ter  of  Benjamin  Steadman,  the  grantee;  but  there  is  no  proof 
that  Benjamin  Steadman  was  ever  married,  as  there  is  also 
none  tending  in  the  slightest  degree  to  attach  to  Sarah  the 
charge  of  illegitimacy.     The  proof  shows,  that  Benjamin  Stead- 
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man  was  a  soldier  of  the  revolution,  and  has  been  dead  a  great 
many  years.  This,  together  with  the  probability  arising  from 
the  unsettled  state  of  the  country,  before  and  during  the  revo- 
lution, that  there  may  be  no  record  evidence  of  his  marriage, 
would  render  it  exceedingly  diflScult  to  produce  direct  proof  of 
it.  This,  indeed,  is  not  required  in  any  case,  when  the  mar- 
riage is  of  as  long  standing  as  this;  but  the  same  may  be  estab- 
lished by  reputation;  and  although  the  proof  being  unskilfully 
taken,  does  not  directly  establish  a  reputation  of  marriage;  yet 
it  does  the  paternity  of  Sarah  Steadman,  which  in  the  absence 
of  any  suspicion  of  illegitimacy  under  the  circumstances,  we 
hold  to  be  sufficient,  and  the  more  especially  as  this  question 
arises  incidentally,  the  controversy  not  being  between  persons 
claiming  under  conflicting  rights  of  heirship. 

3d.  The  defendant  attempts  to  protect  his  possession  by 
showing  an  outstanding  title  in  John  C.  Hamilton  as  a  purcha- 
ser under  a  tax  sale,  and  also  a  title  in  himself  as  purchaser 
under  a  tax  sale.  Records  in  support  of  both  these  are  pro- 
duced, which  upon  examination  are  found  to  be  so  defective  as 
to  pass  no  right  under  the  decisions  of  this  State.  We  do  not 
deem  it  necessary  to  enter  into  an  investigation  of  the  questions 
arising  out  of  them,  as  they  have  been  again  and  again  adjudi- 
cated. The  same  objections  exist  to  the  records  of  both  these 
sales  that  existed  to  that  in  the  case  of  Gardner  SfMoidy  vs. 
Browuy  1  Hump.  Rep.  354,  in  which  it  was  held,  after  mature 
and  deliberate  examination,  that  the  sale  was  void«  To  that 
case  we  refer,  as  having  settled  eveiy  thing  upon  diis  point  in 
the  case  under  consideration. 

Judgment  affirmed. 
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Stanley  v$.  Nblson  &  Dickinson. 

Where  ezecalioos  were  mued  on  the  tame  daj  the  jadgiueatf  were  rendered  bj  a  Jus- 
tice of  the  Peace,  apon  an  inrai&cieBt  affidavit,  and  were  leried  apon  land  and  the 
same  was  sold  by  order  of  theConnly  Court;  it  was  held,  that  the  sale  was  nother 
Toid  or  Toidabte,  but  valid. 

This  bill  was  filed  in  the  Chancery  Court  at  Sommerville,  to 
enjoin  proceedings  in  an  action  of  ejectment  instituted  by  Nel- 
son &  Dickinson  against  the  complainant.  The  defendants  de- 
murred to  the  bill,  and  the  demurrer  was  overruled  by  the  pre- 
siding Chancellor,  McCampbelL 

The  defendant  appealed. 

CoCf  for  complainant. 

Searcy^  for  the  defendants. 

TuBiiBY,  J.  delivered  the  opinion  of  the  court. 

The  bill  charges  that  the  complainant  purchased  of  one  Reu- 
ben Stanley,  on  the  26th  of  March,  1842,  a  tract  of  land  in  the 
county  of  Fayette,  and  received  from  him  a  deed  of  bargain 
and  sale,  which  was  duly  proved  and  registered  in  the  county 
on  the  first  day  of  April,  1842;  that  on  the  28th  of  March,  1842, 
the  defendants  obtained  three  several  judgments  against  the 
said  Reuben  Stanley  before  a  Justice  of  the  Peace  of  Fayette 
county,  and  on  the  same  day  caused  executions  to  be  issued 
thereon,  upon  affidavit,  stating  that  they  were  fearful  of  losing 
their  debt  unless  this  were  done;  that  these  executions  were 
placed  in  the  hands  of  a  constable,  and  were  by  him  levied  on 
the  same  day  of  issuance,  upon  the  land  sold  to  the  complain- 
ant, and  returned  to  the  County  Court,  where  the  land  was  or- 
dered to  be  sold,  which  was  afterwards  done  by  the  sherifT,  and 
the  defendants  became  the  purchasers  and  received  a  deed  of 
conveyance  from  him,  and  have  thereupon  commenced  an  ac- 
tion of  ejectment,  to  turn  the  complainant  out  of  possession. 
The  bill  alledges  that  the  issuance  of  the  executions  under  the 
circumstances  was  illegal,  and  that  it  was  procured  by  the  de- 
fendants with  the  knowledge  of  complainant's  rights,  and  with 
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the  intention  of  depriving  him  of  them,  by  obtaining  a  lien  upon 
the  land  before  the  registration  of  his  deed,  and  prays  either 
that  the  purchase  by  the  defendants,  under  the  sheriff's  sale, 
be  declared  void,  and  cancelled,  or  that  complainant  be  per- 
mitted to  redeem. 

To  this  bill  there  is  a  demurrer,  which  was  overruled  by  the 
Chancellor,  and  thereupon  an  appeal  is  prosecuted  to  this  court. 

The  complainant  does  not  occupy  such  a  position  as  author- 
izes him  to  redeem  the  land,  under  the  provisions  of  the  statute 
in  such  cases  made  and  provided:  and  the  only  question  is, 
whether  the  execution  sale,  under  which  the  defendants  claim, 
can  be  cancelled  by  this  court. 

We  think  it  cannot.  The  sale  is  neither  void  or  voidable.^ 
The  executions,  it  is  true,  were  issued  irregularly,  the  affidavit 
not  being  sufficient  in  law  to  authorize  such  prompt  proceeding: 
but  then  it  was  an  irregularity  of  which  the  defendant  in  the 
execution  could  alone  complain  or  take  advantage:  having  not 
thought  proper  to  do  so,  or  to  stop  the  execution  by  a  writ  of 
sttpersedeasj  but  having  permitted  them  to  be  executed,  the  sale 
under  them  is  good. 

The  fact  that  the  defendants  had  notice  of  complainant's 
r^ht  to  the  land  at  the  time  the  executions  were  issued  and  at 
the  date  of  their  purchase,  does  not  afiect  their  conscience:  they 
are  creditors  and  not  subsequent  purchasers,  and  therefore  not 
chargeable  by  notice,  as  are  subsequent  purchasers. 

The  decree  of  the  Chancellor  is  therefore  reversed,  and  the 
bill  dismissed. 
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Id  coveDADt  on  a  cooitable*«  bond,  the  breach  wts  that  a  coDttable  collected  mooej 
from  Davii,  and  failed  to  pay  It  over.  The  proof  was,  that  he  collected  it  from 
Davit  aod  aaother.     Held,  that  the  breach  was  tufficienlly  proved. 

This  action  was  tried*  at  the  September  term,  1343,  of  the 
Circuit  Court  of  Fayette  county,  before  Judge  Dunlap  and  a 
jury  of  Fayette,  and  a  verdict  and  judgment  were  rendered  for 
the  plaintiff,  from  which  defendant  appealed. 

H.  6r*  SmUh  and  J*  G.  Humpkregs^  for  pbmtiffs  in  error.  1 
Starkie,  434;  BrUtow  vs.  Wright,  666;  2  Starkie,  444. 

Patt8,  for  the  defendant  in  error.  1  Chitty's  PL  869»  408; 
6  Taunt.  27;  4  M.  &  S.  349;  6  East.  437. 

TuaLB7,  J.  delivered  the  opinion  of  the  court. 

This  is  an  action  brought  on  the  bond  of  a  constable,  to  re- 
cover an  amount  of  money  collected  by  him  and  not  paid  over. 
The  declaration  is  in  the  usual  form.  The  breach  assigned  is, 
that  the  constable  received  of  the  plaintiffs,  West  &  Atkinson, 
the  promissory  note  for  collection,  executed  by.  one  Hugh  Da- 
vis»  for  the  sum  of  one  hundred  and  sixty-three  dollars;  which 
note  he,  as  constable,  by  virtue  of  process  put  in  his  hands,  pro- 
ceeded to  collect,  and  did  collect,  together  with  all  cost  and 
charges,  amounting  to  one  hundred  and  sixty-four  dollars  an^ 
ninety  cents  debt,  and  thirteen  dollars  and  eighty-four  cents 
cost,  all  of  which  he  failed  to  pay  over  as  he  is  required  by 
law.  Pleas,  covenants  performed,  payment,  accord  and  satr 
isfaction.  Upon  the  trial,  the  plaintiff  introduced,  in  evidence^ 
an  execution  issued  by  Thomas  B.  Firth,  a  Justice  of  the 
Peace  for  Fayette  county,  commanding  the  said  constable  to 
collect  of  Hugh  Davis  and  Thomas  N.  Giles  the  sum  of  164 
dollars  and  90  cents  debt  and  interest,  and  the  cost,  13  dollars 
and  84  cents,  to  satisfy  a  judgment  of  the  plaintiffs  West  &  At- 
kinson; upon  which  was  endorsed,  in  the  hand  writing  of  the 
constable,  satisfied  in  full.     The  Judge  charged  the  jury,  that 
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ii  was  for  tbetn  to  determine  whether  the  constable  had  collect- 
ed the  money  of  the  plaintiffs,  claimed  in  the  declaration:  if  he 
did,  they  should  find  for  the  plaintiffs;  which  was  accordingly 
done.  Defendant  moved  for  a  new  trial,  which  was  refused, 
and  a  writ  of  error  is  prosecuted  to  this  court.  The  question 
for  our  consideration  is,  whether  the  breach  assigned  is  suffi- 
ciently proved.  It  is  alleged,  on  behalf  of  the  plaintiffs  in 
error,  that  it  is  not;  that  the  breach  being  assigned  for  the  col- 
lection of  money  by  process  upon  a  note  placed  in  a  constable's 
hands,  drawn  by  Hugh  Davis,  it  should  have  been  proved  that 
the  process  read  in  evidence  against  Hugh  Davis  and  Thomas 
N.  Oiles  was  issued  upon  a  judgment  rendered  on  the  note  de- 
scribed in  the  declaration;  and  this  is  sought  to  be  assimilated 
to  the  ceise  in  which  a  plaintiff  in  setting  out  his  right  to  sue  in 
a  declaration,  describes  it  erroneously;  as  when  a  plaintiff  in 
trespass  claims  title  as  tenant  in  fee,  when  he  was  only  tenant 
for  life  or  for  years;  in  which  case  he  is  bound  to  prove  his  title 
as  laid,  although  his  true  title  would  have  supported  the  action. 
This  similarity  does  not,  in  our  opinion,  exist.^  The  same  cer- 
tainty is  not  required  in  assigning  a  breach  that  is  in  setting 
forth  plaintiff's  right  to  sue:  bis  ground  of  action  rests  upon  his 
right!  If  that  be  misdescribed,  he  must  fait,  because  the  de- 
scription was  necessary  in  order  that  the  defendant  might  know 
what  he  had  to  combat;  and  to  permit  him  to  sue  in  one  right 
and  recover  in  another,  would  be  to  take  the  defendant  by  sur- 
prise; and  therefore  it  has  always  been  held,  that  if  the  descrip- 
tion can  be  rejected  as  surpluss^,  it  should  be  done;  but  other- 
wise, not.  But  the  allegation  of  a  breach  is  not  thus  strictly 
judged:  all  that  ever  can  be  required  is,  that  the  breach  com-* 
plained  of  be  substantially  set  forth  and  substantially  proved. 
In  this  case,  the  breach  complained  of,  is  the  failure  to  pay  over 
$164  90  and  cost,  collected  by  defendant  from  Hugh  Davis; 
and  the  proof  shows  the  amount  to  have  been  collected  from 
him  and  another.  This  is  substantially  sufficient,  and  we 
therefore  affirm  the  judgment. 
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The  State  vs.  The  Lagrange  and  Memphis  Rail  Roap. 

The  legislature  provided,  that  the  State  should  subscribe  for  one  half  of  the  stock  in  all 
incorporated  railroad  or  turnpike  companies;  and  also  provided,  that  the  State 
•houid  have  a  lien  on  the  property  of  the  company  to  the  extent  of  money  advanced 
by  the  State  as  a  corporator,  for  the  purpose  oi  securing  the  payment  of  a  aimUar 
amount  by  the  other  corporators.  The  Slate  subscribed  for  one  half  of  the  stock  of 
the  Lagrange  and  Memphis  Rail  Road  Company,  and  paid  it.  'Held,  that  this  lien 
attached  to  the  property  of  the  company^  and  that  the  property  could  not  be  seised 
hyjl.fa.  at  the  instance  of  creditors,  until  the  extinguishment  of  the  lien  by  the  pay- 
ment  of  the  stock. 

This  bill  was  filed  in  the  Chancery  Coutt  at  Sommervilfe, 
and  was  heard  on  bill  and  demurrer  thereto,  at  the  May  ternii 
1843.  The  demurrer  was  sustained,  and  the  bill  ordered  to  be 
dismissed.     From  this  decree  the  complainant  appealed. 

Attorney  General  and  H.  Q.  Smithy  for  the  State. 

TV.  T.  Brown^  for  the  defendant. 

Green,  J.  delivered  the  opinion  of  the  court. 

The  bill  sets  forth  that  the  defendants  have  obtained  various 
judgments  against  the  Lagrange  and  Memphis  Rail  Road  Com- 
pany; that  executions  have  been  issued,  and  have  been  levied 
on  the  property  of  the  company,  consisting  of  a  lot  of  cedar 
timber,  three  hundred  and  twenty-six  tons  of  rail  road  iron,  one 
locomotive  engine,  and  nine  rail  road  cars;  that  this  property 
is  subject  to  the  lien  reserved  in  favor  of  the  State,  by  the  acts 
of  1837-8,  ch.  107,  and  1839-40,  ch,  101,  until  all  the  stock  held 
by  individuals  shall  be  fully  paid  up,  and  that  thirty-two  thou- 
sand dollars  of  stock  held  by  individuals  is  yet  unpaid.  Where- 
fore an  injunction  is  prayed  for,  to  restrain  the  sale  of  the  said 
property,  levied  on  as  aforesaid  by  the  defendants. 

The  injunction  was  granted,  and  the  defendants  appeared 
and  demurred  to  the  bill. 

By  the  24th  section  of  the  act  of  the  19th  of  January,  1638, 
it  is  enacted,  *'That  the  State  of  Tennessee  shall  have  a  lien  on 
the  entire  works  of  said  companies  respectively,  for  the  amount 
so  paid  in  by  the  State,  and  all  the  profits,  rents  and  tolls  of 
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said  companies  shall  enure  to  the  benefit  of  the  State,  until  in-* 
dividual  stockholders  shall  have  paid  their  entire  stock  in  said 
companies  respectively."  The  act  of  1839-40,  in  the  proviso 
to  the  fifth  section,  declares,  that  ^'the  State  shall  have  a  lien 
upoi^the  private  property  of  each  stockholder,  until  the  whole 
of  said  stockholders*  stock  is  paid  up:  also,  the  State  shall  have 
a  lien  upon  all  the  property  of  said  company,  including  land 
owned  and  town  sites  purchased  and  donated,  as  herein  pro* 
vided  for,  as  a  security  to  the  State  that  all  the  stock  held  by 
individuals  in  said  company  is  good  and  solvent,  and  will  be 
paid." 

1st.  The  terms  of  these  acts  are  very  broad,  and  declare  the 
existence  of  the  lien  in  the  most  comprehensive  language.  But 
the  defendants  insist,  that  these  acts  were  designated  as  an  ar- 
rangement between  the  different  corporators  alone,  and  were 
not  intended  to  operate  against  third  persons. 

We  cannot  so  understand  the  language  used  by  the  legisla- 
ture. It  is  certainly  in  terms  as  comprehensive  as  it  could  have 
been  made;  and  the  declared  purpose  and  object  of  the  law 
would  be  wholly  defeated  by  the  interpretation  contended  for. 

If  the  private  property  of  die  stockholders  may  be  seized  by 
their  creditors,  and  the  property  of  the  company  may  be  taken 
and  sold  by  their  creditors,  in  what  would  the  security  to  the 
State  consist?  Certainly  the  mere  right  of  the  State,  as  be- 
tween it  and  the  individual  stockholders,  would  eflfect  nothing, 
if  the  cars  and  locomotive  engines,  necessaiy  for  carrying  on 
the  business  of  the  company,  and  the  only  means  for  obtaining 
the  receipt  of  tolls,  might  be  seized  by  its  creditors  and  sold. 

We  cannot  so  understand  these  laws.  Such  a  construction 
would  alike  do  violence  to  the  language  and  meaning  of  the 
legislature. 

The  assumption,  that  the  State  had  no  power  to  create  this 
lien  in  its  favor  in  the  company,  is  whdly  unfounded.  It  is 
neither  supported  by  reason  or  authority. 

The  case  of  the  Bank  of  the  United  States  vs.  Planters'  Bank 

of  Georgia^  (9  Wheaton's  Reports,  904,)  has  no  application  to 

the  present  question.    The  question  in  that  case  was,  whether 

the  Bank  of  Georgia  could  be  sued,  a  sovereign  state  not  liable 

62 
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to  be  sued,  being  a  stockholder  in  a  bank.  The  court  decided 
that  it  might  be  sued;  that  a  sovereign  state  becoming  a  stock- 
holder, descended  to  the  level  of  other  stockholders,  and  did 
not,  by  its  connection  with  them,  elevate  the  corporatbn  to  the 
dignity  and  exemption  of  a  sovereign  state. 

But  herCf  the  sovereign  state,  by  its  law  making  power,  de- 
clares the  eastence  of  a  lien  upon  the  property  of  the  company 
and  of  the  other  corporators,  for  its  security.  The  legislature 
would  have  had  the  power  in  grantmg  a  charter  of  incorporatiDn 
to  private  persons,  or  stockholders,  to  have  ^ven  those  whose 
stock  was  paid  in  a  lien  upon  the  property  of  the  company,  to 
secure  the  payment  by  the  other  stockholders;  and  shall  it  be 
said  that  the  State  has  no  power  to  enact  a  law  in  its  own  be- 
half, which  it  might  have  made  in  behalf  of  private  citizens? 
Surely  not 

The  injunction  must  be  allowed. 


Bainss  vs.  Jonbs  et  al. 

It  Where  a  partj  attempted  to  make  a  formal  tendert  bot  was  prerented  from  lo  doing 
bj  the  refiuai  of  the  other  partj  tP  remaia  till  the  money  conld  be  coanied ;  it  if  held, 
that  thii  wai  eqoiralent  in  legal  effect  to  a  tender. 

S.  Where  a  fiact  is  charged  in  the  bill  and  denied  in  the  answer,  to  anthorixe  a  decree 
for  complainant  there  mnst  be  two  witnesses,  or  one  witness  and  corroborating  oir- 
eaoMtaiicesb  mstnniqg  the  allegation  of  the  bill.  Bot  before  this  rule  applies,  there 
most  be  a  positiTsand  eircnmstactial  denial  of  the  facts  alledged  in  the  bill. 

3.  Where  the  defendant  admitted  a  tender,  or  conrersations  in  regard  thereto i  in  his 
answer,  he  coald  not,  by  a  snbseqaent  and  amended  answer,  take  back  admissiono. 

This  bill  was  filed  in  the  Chancery  Court  at  Huntingdon,  by 
Raines  against  Jones  &  Gillespie,  and  having  been  continued 
from  time  to  time,  by  reason  of  the  incompetency  of  the  Cban- 
ceUor  to  tiy  it,  it  was  transferred  to  the  Supreme  Court.  It  was 
heard  on  bill,  answer,  replication  and  proof.  All  the  facts  are 
set  forth  in  the  opinion  of  the  court* 

Qibbs  and  McLanaJum^  for  the  complainant 

PawUt^  for  the  defendants. 
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Gbbbn,  J.  deUvered  the  opinion  of  the  court. 

This  bill  is  brought  to  redeem  two  lots  in  the  town  of  Win- 
chester. The  complainant  alleges,  that  the  lots  were  sold  as 
his  property,  by  virtue  of  a  decree  of  the  Supreme  Court,  and 
that  the  defendant  Gillespie  purchased  the  same,  and  then  sold 
and  conveyed  the  lots  to  the  defendant  Jones;  that  while  Jones 
was  claimant  and  owner  of  the  lots,  and  before  the  expiration 
of  two  years  £rom  the  date  of  said  sale,  he  tendered  the  full 
amount  bid  by  Gillespie  and  ten  per  cent  thereon,  as  the  law 
requires,  to  the  said  Jones,  but  that  he  refused  to  receive  the 
same. 

The  answer  of  Jones  to  the  original  bill,  ^^positively  denies 
that  a  tender  ever  was  made  to  him  by  the  complainant,  his 
agent,  or  friend,  or  bona  fide  creditor.  Perhaps  the  brother  of  the 
said  complainant,  one  Heniy  Raines,  said  to  this  respondent 
that  he  would  redeem  the  property,  or  had  the  money  to  do  it, 
but  this  respondent3X>sitively  denies  that  the  money  to  redeem 
the  property  ever  was  tendered  to  him  by  any  one." 

In  his  answer  to  the  amended  bill,  Jones  states,  *<that  neither 
the  complainant,  nor  his  agent,  nor  his  friend,  nor  any  other 
person  for  him,  ever  tendered  to  respondent  at  any  time  the 
purchase  money  of  the  house  and  lots  in  dispute,  or  a  single 
cent  thereof,  for  the  redemption  of  the  said  house  and  lots,  or 
any  part  thereof.  Henry  A.  Raines  did  say  to  this  respondent, 
that  he  would  redeem  said  house  and  lots  if  he  had  the  money, 
but,  as  has  been  before  stated,  he  never  did  make  the  tender, 
in  any  shape,  manner  or  form." 

The  deposition  of  H.  A.  Raines  states,  that  in  November, 
1836,  he  called  on  Jones  and  requested  to  meet  him  at  the 
clerk's  office  in  the  town  of  Winchester  the  next  day,  and  he 
would  pay  the  amount  of  money  it  would  take  to  redeem  the 
lots  for  his  brother,  R.  P.  Raines.  He  met  Jones  in  front  of 
the  office  next  day,  and  asked  him  to  go  into  the  office  and  he 
would  pay  the  amount  of  money  it  would  take  to  redeem  said 
lots.  Jones  replied,  that  he  had  paid  twenty*five  per  cent  for 
the  money  to  purchase  the  lots,  and  if  witness  would  pay  the 
same  he  could  have  the  lots.    Witness  said  he  had  nothbg  to 
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do  with  his  contract,  and  said  to  him:  *'I  now  make  you  a  tender 
of  the  full  amount  of  money  it  takes  to  redeem  said  lots,  hav- 
ing the  specie  then  in  my  hands."  Jones  refused  to  receive  the 
money  unless  the  twenty-five  per  cent  he  had  given  was  also 
paid,  and  abruptly  turned  off. 

1st.  The  first  question  is,  whether  the  witness  proves  such 
acts  as  amount  to  a  tender,  or  was  he  excused  for  failing  to  make 
a  tender  by  the  conduct  of  the  defendant  Jones? 

The  witness  and  Jones  were  in  front  of  the  clerk's  office,  and 
the  witness:  having  in  his  hands  the  specie,  told  Jones  that  he 
then  made  him  a  tender  of  it.  Jones  refused  to  receive  it,  un- 
less a  condition  he  had  no  right  to  make  were  complied  wiih, 
and  he  abruptly  turned  off. 

We  think  the  agent  of  the  complainant  did  all  the  law  re- 
quired him  to  do.  If  a  party  can  prevent  a  formal  tender  by 
refusing  to  remain  until  the  money  can  be  counted  and  ofl^red 
to  him,  and  then  successfiiUy  insist  that  no  tender  was  made, 
it  would  be  easy  efiectually  to  prevent  any  tender  from  being 
made. 

2d.  The  next  enquiry  is,  can  the  court  decree  for  the  com- 
plainant upon  the  testimony  of  the  witness  alone. 

The  rule  in  courts  of  chancery  is,  that  when  a  fact  charged 
in  the  bill  is  denied  in  the  answer,  to  authorize  a  decree  the 
bill  must  be  supported  by  two  witnesses,  or  one  witness  with 
corroborating  circumstances.  But  we  think  the  character  of 
the  denial  is  not  such  in  this  case  as  to  invoke  the  applicationx>f 
this  rule. 

The  answer  of  the  original  bill  admits  that  H.  A.  JElaines  said 
to  the  defendant,  that  he  would  redeem,  or  had  the  money  to 
redeem;  but  denies  that  the  money  was  tendered  to  him. 
Now,  this  is  not  a  direct,  but  evasive  denial  of  the  tender.  In- 
stead of  standing  opposed  to  the  proof  of  the  witness,  it  is  in 
corroboration  of  it.  If  the  answer  had  denied  positively  and 
circumstantially  the  tender,  and  another  witness  proved  that 
he  saw  Jones  and  the  witness  Raines  in  conversation  in  relation 
to  the  redemption  of  the  lots,  and  heard  Raines  tell  Jones  that 
he  would  redeem  the  property,  or  had  the  money  to  redeem, 
such  evidence  would  constitute  a  circumstance  strongly  con- 
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firmatory  of  the  testimony  of  H.  A.  Raines.  And  yet  Jones's 
answer  admits  Raines  used  this  language.  Surely  this  admis- 
sion should  have  as  much  weight  as  if  the  facts  had  been  proved 
by  a  witness;  especially  as  they  tend  to  weaken  his  denial,  and 
show  that  he  must  have  placed  that  denial  upon  his  conception 
as  to  the  facts  that  constitute  a  legal  tender.  It  is  true,  in  the 
answer  to  the  amended  bill  the  denial  of  a  tender  is  more  di- 
rectly and  strongly  made;  but  the  admissions  in  the  first  answer 
are  not  and  could  not  have  been  taken  back.  They  stand  as 
though  the  two  answers  were  but  one,  and  must  have  all  the 
force  we  have  ascribed  to  them. 

We  think  the  complainant  is  entitled  to  redeem  this  property 
upon  paying  into  court  the  sum  which  may  be  found  due  on  the 
coming  in  of  the  master's  report.  The  master  will  state  an  ac- 
count, allowing  the  complainant  for  the  rent  of  the  lots  from  the 
time  the  tender  was  made,  up  to  the  time  of  making  his  report; 
and  charging  him  with  the  sum  he  was  required  to  pay  at  the 
time  the  tender  was  made,  and  interest  thereon  to  this  time. 


TaiGO  vs.  Hally. 


Trigg  covenaoted  to  deliver  to  Mally  **his  growiog  crop  of  cotton  in  good  order,  put  up 
in  Kentnckj  or  India  bagging,  well  and  luiBciently  tied  with  rope,  and  said  cotton 
to  be  well  bandied."  Held,  that  the  covenant  did  not  bind  Trigg  by  abiolnte  en- 
gagement to  deliver  cotton  free  from  stain  and  of  fair  quality.  It  bound  him  to  use 
the  utmost  care  and  attention  in  picking,  ginning  and  baling  the  cotton,  bat  did  not 
guaranty  against  the  inevitable  casaaltSes  of  the  seasons* 

Trigg  commenced  this  action  of  trespass  on  the  case  in  the 
Circuit  Court  of  Fayette  county,  against  Hally,  on  a  protested 
bill  of  exchange  drawn  by  Hally  in  his  favor,  and  also  for  cot- 
ton sold  and  delivered.    Plea,  non-assumpsit,  and  issue. 

It  was  submitted  to  a  jury  of  Fayette  county,  Dunlap,  Judge, 
presiding,  at  the  September  term,  1843. 

In  addition  to  the  statement  of  facts  which  is  made  in  the 
opinion  of  the  court,  it  was  shown  that  Hally  made  an  agree- 
ment for  the  purchase  of  the  entire  cotton  crop  which  should  be 
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made  by  Trigg  on  a  plantation  on  Red  river,  in  the  State  of 
Arkansas,  in  the  year  1841.  The  cotton  was  to  be  delivered 
at  the  plantation  on  the  first  day  of  November  abd  on  the  first 
day  of  January,  in  good  ordert  to  be  put  up  inKefUucky  or  India 
baggingt  to  he  wdl  and  ntjfficiently  tied  with  rope  and  to  he  toeU 
handled.  Hally  agreed  to  give  him  $8  50  per  hundred  weight* 
Hally  constituted  Titus  his  agent  to  receive  the  cotton  and  exe- 
cute the  contract;  and  Titus,  a  resident  of  Memphis,  Tenn.  ar- 
rived at  the  plantation  to  receive  the  cotton  about  the  first  day 
of  November,  1841,  and  did  receive  without  objection  210  bales 
of  cotton,  and  proceeded  with  it  to  New  Orleans.  The  cotton 
was  there  delivered,  by  agreement  of  Trigg  and  Hally,  to 
Feame  &  Donnegan,  commission  merchants,  for  sale.  On  the 
receipt  of  the  cotton,  the  commission  house  informed  Trigg,  that 
the  crop  was  received  and  that  a  large  portion  of  it  was  an  in- 
ferior article.  Trigg  agreed  with  Hally  that  the  sale  might  be 
postponed  for  better  prices,  provided  it  should  not  be  postponed 
beyond  the  first  day  of  June,  1842.  Hally  went  to  New  Or- 
leans,  examined  the  cotton,  complained  that  it  was  not  the  ar- 
ticle he  had  a  right  to  expect,  declared  that  his  agent  had  not 
done  him  justice  in  receiving  the  cotton,  ordered  a  postpone- 
ment of  the  sale  till  further  advices,  and  on  his  return  to  Mem- 
phis addressed  a  letter  to  Trigg,  informing  him  that  he  had  not 
complied  with  the  contract,  declining  all  control  over  the  cotton 
or  ownership  of  it,  and  notifying  Trigg  not  to  look  to  him  for  the 
price. 

Titus  addressed  a  letter  from  Red  river  plantation  to  Hally, 
saying  that  there  was  a  good  deal  of  mud  and  trash  in  the  cot- 
ton: the  season  was  rainy,  and  that  part  of  the  country  ex- 
ceedingly muddy;  a  considerable  portion  of  the  cotton  was 
stained  with  mud,  had  much  leaf  in  it  and  some  of  it  was 
injured  in  the  staple  by  having  remained  wet  too  long,  but 
what  portion  thereof  does  not  appear. 

The  cotton  was  held  up  till  the  first  of  June,  and  then  sold 
for  the  best  price  which  could  be  then  procured,  which  was 
$6  and  3-8  per  hundred,  and  the  proceeds  applied  to  the  satis- 
faction of  the  bill.  Whilst  the  first  quality  of  cotton  stood  firm 
from  February  till  June,  the  inferior  article  had  somewhat  de- 
clined. 
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No  objection  seems  to  have  been  taken  to  the  baling,  rope, 
&c. 

Much  testimony  was  tak^i  for  the  purpose  of  showing  the 
meaning  of  terms  '4n  good  order  and  well  handled,"  and  which 
it  is  not  necessary  here  to  set  forth. 

Under  the  charge  of  the  Judge,  which  is  set  forth  in  the  opin- 
ion of  the  court,  a  verdict  and  judgment  were  rendered  in  favor 
of  the  defendant,  from  which  he  appealed  in  error. 

The  court  charged  the  jury,  that  a  receipt  of  the  cotton  and 
drawing  of  the  bill  by  agent,  was  prima  fade  proof  that  the 
plaintiff  had  complied  with  his  part  of  the  contract;  that  de- 
fendant, when  he  discovered  the  defect  in  the  cotton,  had  a  right 
to  return  the  ardcle  or  sell  it,  and  in  an  action  for  the  considera- 
tion money,  give  in  evidence  the  quality  of  the  article.  If  he 
complied  with  his  contract,  he  was  entided  to  a  recovery; 
otherwise,  not  He  then  construed  the  covenant,  which  part  of 
the  chaige  will  be  seen  in  the  opinion. 

BroffiA,  for  the  plaintiff  in  error. 

Coe^  for  the  defendant  in  error. 

Grbbn,  J.  delivered  the  opinion  of  the  court. 

The  plaintiff  and  defendant  entered  into  the  following  con- 
tract: 

*^Know  all  men  by  these  presents,  that  I,  Creed  H.  HaUy,  of 
Fayette  county,  Tennessee,  have  this  day  agreed  and  do  bind 
myself  to  take  of  John  Trigg  the  whole  of  his  present  growing 
crop  of  cotton  in  his  farm  on  Red  river,  to  consist  of  four  hun- 
dred bales,  more  or  less;  said  cotton  to  be  deUvered  at  said 
'^rigg^s  cotton  shed  in  good  order,  to  be  put  in  Kentucky  or  In- 
dia bi^;ging,  well  and  sufficiently  tied  with  rope;  said  cotton  to 
be  handled  well,  and  delivered  to  the  said  Hally  on  the  1st  day 
of  November,  whatever  is  then  ready;  also,  on  the  first  day  of 
Januaiy  whatever  is  then  ready,  and  the  balance  to  be  delivei^ 
ed  in  one  lot  whenever  it  is  aU  ready:  said  cotton  to  be  ensured 
and  shipped  at  the  risk  of  the  said  Hally,  to  Anthony  H.  Brown 
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or  any  other  responsible  house  in  New  Orleans;  and  said  Hally 
or  his  agent  is  to  give,  on  the  delivery  of  the  said  cotton  as 
above  specified,  (at  Trigg's  cotton  shed,)  his  bill  payable  at 
New  Orleans,  thirty  days  after  the  receipt  of  said  shipment  at 
New  Orleans,  at  eight  dollars  and  fifty  cents  per  hundred  pounds, 
payable  in  New  Orleans  funds.  Dated  at  Memphis,  Tennessee, 
the  twenty-second  day  of  May,  one  thousand  eight  hundred  and 
forty-one.  For  the  faithful  performance  of  the  above  obligation, 
we  mutually  bind  ourselves  in  the  penal  bond  of  ten  thousand 
dollars,  to  be  well  and  truly  paid,  should  either  party  fidl  to 
comply  with  the  above  contract. 

C.  P.  Hally, 
.   JoBJX  Tsioa. 

Witness,  W.  L  Woods." 

The  defendant  Hally  appointed  R.  E.  Titus  his  agent,  to  go 
to  Trigg's  plantation  on  Red  river,  to  receive  and  ship  the  cot* 
ton  for  him.  Titus  received  the  whole  crop,  amounting  to  two 
hundred  and  ten  bales,  by  the  first  of  January,  1842,  and  ship- 
ped the  same  to  New  Orleans,  on  account  of  his  pnncipaL  He 
also  drew  a  bill  for  Hally,  as  his  agent,  on  Lockhart,  Feame  & 
Donnegan,  of  New  Orleans,  in  favor  of  Trigg,  for  8847  dollars 
and  65  cents,  the  price  of 'the  cotton  at  $8  50  per  hundred 
pounds,  the  rate  agreed  on  by  the  contract 

By  subsequent  agreement  between  Hally  and  Trigg,  the  cot- 
ton was  shipped  to  Lockhart,  Feame  &  Donnegan,  instead  of 
Anthony  H.  Brown,  as  stipulated  in  the  contract:  and  it  was 
also  agreed,  that  the  cotton  in  New  Orleans  should  be  postpon- 
ed, and  that  the  bill  in  favor  of  Trigg  should  be  held  up.  The 
cotton  was  sold  in  June  for  6  and  5-8  cents  per  pound — ^making 
of  net  proceeds  only  5831  dollars  and  6  cents,  which  sum  was 
credited  on  the  bill  in  favor  of  Trigg.  This  suit  is  brought  to 
recover  the  balance  due  on  the  bill;  and  the  declaration  con- 
tains several  counts,  presenting  the  plainuflPs  claim  upon  the 
bill  and  upon  the  original  contract  of  sale.  The  defendant  in- 
sisted that  the  cotton  was  stained  with  dirt, — ^injured  by  the 
weather  before  it  was  gathered,  and  altogether  an  inferior  arti- 
cle to  that  which  he  had  a  right  to  demand  under  the  contract. 
The  plaintiff  contended,  that  the  cotton  was  in  good  order,  and 
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well  handled^  and  that  if  its  quality  was  inferior,  it  was  the  re- 
sult of  the  rainy  season,  that  rendered  it  impossible  to  put  it  up 
in  better  condition. 

There  was  much  evidence  before  the  jury  upon  these  points, 
and  under  the  charge  of  the  court  a  verdict  was  rendered  for 
the  defendant.. 

The  plaintiff  excepted  to  the  charge  of  the  Judge,  and  ap- 
pealed to  this  court. 

Before  we  examine  thet^harge  of  the  court,  it  will  be  proper 
to  state  the  contract  of  the  parties,  as  it  must  be  construed  and 
understood. 

There  is  no  doubt,  but  that  if  the  contract  had  been  made 
abstractly  for  210  bales  of  cotton  "in  good  order  and  handled 
well,''  this  stipulation  would  have  bound  the  party  to  have  de- 
livered an  article,  not  only  well  ginned  and  baled,  dry  and  in 
good  condition,  but  of  a  fair  quality.  But  in  construing  this 
contract,  we  must  not  confine  ourselves  to  the  stipulations,  that 
it  must  be  in  good  order  and  handled  well.  The  whole  contract 
must  be  considered. 

In  the  first  place,  it  is  an  agreement  for  the  purchase  of  the 
crop  then  growing  on  a  specified  plantation.  In  the  next  place, 
it  is  understood  that  the  crop  is  to  1)e  gathered  during  the  season 
ranging  firom  August  to  February;  for  it  is  stipulated,  that  the 
defendant  is  to  receive  whatever  may  be  ready  the  first  day  of 
November,  and  whatever  may  be  ready  on  the  first  day  of  Jan- 
uary, and  the  balance  in  one  lot  whenever  it  may  be  ready. 

The  stipulations,  therefore,  that  the  cotton  is  to  be  in  good 
order  and  well  handled^  have  regard  to  the  whole  of  this  specified 
crop,  as  it  might  with  proper  care  and  diligence  be  ^sobered 
during  the  season,  handled  well  in  picking  out,  ginning  and 
baling,  and  then  preserved  fit)m  the  weather  so  as  to  be  deliv- 
ered in  good  order. 

It  was  not  in  the  contemplation  of  the  parties,  that  Trigg 
should  engage  a  large  extra  force,  so  that  his  cotton  should  be  all 
gathered  early  in  the  season,  and  thereby  escape  entirely  the  eflfect 
of  the  autumnal  and  winter  rains,  and  therefore  it  could  not 
have  been  in  their  contemplation,  that  the  whole  of  the  cotton 
would  be  free  from  stain  and  dirt:  such  a  state  of  things  can  be 
63 
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predicated  of  no  large  planter's  entire  crop  any  season;  and  as 
they  were  contracting  in  relation  to  an  entire  crop  of  a  given 
season,  they  must  be  understood  as  having  in  view  these  known 
facts,  that  part  of  the  crop  would  be  of  the  first  quality,  part  on- 
ly fair,  and  part  inferior.  What  would  be  the  proportion  of  each 
quality  they  could  not  foresee;  which  would  depend  upon  the 
perfection  of  the  crop,  in  its  growth  and  maturity;  much  upon 
the  character  of  the  weather  during  the  coming  fall  and  winter, 
and  much  upon  the  manner  in  which  it  should  be  handled. 
As  to  the  two  former  causes  that  might  affect  it,  the  purchaser 
took,  the  risk:  but  as  to  the  last,  depending  on  human  agency,  he 
takes  a  stipulation  from  the  vendor.  We  think,  therefore,  if  it 
had  been  shown  that  Trigg  handled  the  cotton  well,  that  is,  if 
he  was  careful  in  picking  it  out,  as  free  from  leaf  and  dirt  as  the 
nature  of  the  season  would  enable  him  to  get  it,  and  it  was  kept 
dry  and  nicely  handled  in  ginning  and  baling,  and  was  then  de- 
livered in  good  order,  the  defendant  would  be  bound  for  the 
price  agreed  on.  But  if  he  failed  in  any  of  these  particulars, 
and  in  consequence  of  such  failure  the  lot  of  cotton  was  of  in- 
ferior quality,  the  defendant  would  be  entitled  to  a  diminution 
of  the  price,  to  the  extent  of  the  loss  experienced  by  reason  of 
such  negligence  of  the  plaintiff*. 

The  only  question  now  is,  did  the  honorable  court  below 
leave  the  case  to  the  jury  with  a  proper  exposition  of  the  con- 
tract; and  we  think  he  did  not.  He  told  the  jury,  to  be  sure, 
that  if  the  plaintiff*  had  complied  with  his  contract,  he  had  a 
right  to  recover;  but  he  said,  "If  you  should  be  of  opinion  that 
the  cotton  was  not  in  the  order  and  handled  as  agreed  by  the 
parties,  the  defendant  would  not  be  bound  to  take  it,  although 
the  rains  had  made  it  impracticable  for  the  plaintiff*  to  put  it  in 
better  order,  or  handle  it  better  than  it  was.  The  defendant 
was  entitled  to  have  the  cotton  in  the  order  and  handled  as  con- 
tracted for." 

His  honor  also  refused  upon  the  application  of  the  plaintiff* 
to  charge,  "that  if  the  plaintiff*  had  put  up  his  cotton  in  as  good 
order  and  handled  it  as  well  as  human  agency  could  do,  owing 
to  the  season,  it  would  be  a  compliance  with  his  contract."  At 
the  request  of  the  defendant,  his  honor  charged,  "that  the  law 
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as  applicable  to  this  case  is,  that  where  a  party  by  his  own 
contract  engages  to  do  an  act,  it  is  deemed  to  be  his  own  fault 
and  folly  that  he  did  not  thereby  expressly  provide  against  con- 
tingencies and  exempt  himself  from  responsibility  in  certain 
events,  and  in  such  case,  therefore,  that  is,  in  the  instance  of  an 
absolute  and  general  contract,  the  performance  is  not  excused 
by  an  inevitable  accident,  or  other  contingency,  although  not 
foreseen  by  or  within  the  control  of  the  party."  In  these  sev- 
eral extracts  from  the  charge  of  the  court,  we  think  his  honor 
was  manifestly  laboring  under  a  misai)prehension  of  the  mean- 
ing and  true  construction  of  the  contract  before  him. 

He  evidently  regarded  the  stipulation,  that  the  cotton  should 
be  in  good  order  and  well  handled  to  amount  to  an  absolute  en- 
gagement that  it  should  be  of  fair  quality  and  free  from  stain. 
In  this  we  have  seen  he  failed  to  give  due  effect  to  all  the  terms 
of  the  contract.  For  unquestionably,  the  last  picking  might 
have  been  as  well  handled  as  the  first;  and  as  the  parties  were 
contracting  about  the  entire  crop  then  growing,  to  be  gathered 
through  various  seasons  of  the  year,  we  are  to  suppose  that 
they  so  understood  the  meaning  of  the  words. 

The  extract  last  quoted  from  the  charge,  although  true  as  an 

abstract  principle,  yet  has  no  application  to  this  case;  and  in 

giving  it  such  application,  the  jury  were  misled  and  the  court 

erred. 

The  other  two  extracts  from  the  charge  evidently  show  a 

misconception  of  the  meaning  of  the  contract,  and  were  calcu- 
lated to  mislead  the  jury. 

The  court  failed  to  place  before  the  jury  the  true  question 
between  the  parties,  that  is,  did  Trigg  handle  the  cotton  well, 
in  picking,  ginning  and  baling,  and  thereby  make  it  as  good  an 
article  as  the  utmost  care  and  attention  would  have  enabled 
him  to  do.'^  If  the  season  was  deficient,  his  attention  and  dili- 
gence should  have  been  redoubled. 

Reverse  the  judgment  and  remand  the  case. 
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A  wife  it  entitled  to  a  divorce  where  the  conduct  of  her  husband  u  kucIi,  that  it  is  un- 
safe for  her  to  live  with  him;  or  where  he  is  in  the  habit  of  oflcring  such  indigni- 
ties to  her  as  render  her  condition  intolerable. 

This  bill  was  filed  by  Eliza  Payne  against  W.  L.  Payne,  in 
the  Chancery  Court  at  Sommerville,  for  a  divorce  and  for 
alimony. 

W.  L.  Payne  had  several  children  by  a  previous  wife,  and 
a  considerable  estate  when  he  married  the  complainant  Eliza. 
She  had  also  some  estate,  consisting  of  slaves  and  other  prop- 
erty. They  had  three  children.  The  complainant  in  conse- 
quence of  continued  personal  indignities  and  abuse,  abandoned 
the  defendant  and  filed  this'bill. 

The  defendant  answered,  and  a  replication  being  filed,  much 
proof  was  taken  in  the  case,  the  substance  of  which  is  set  forth 
in  the  opinion  of  the  court.  It  was  heard  on  bill,  answer,  rep- 
lication and  proof.  The  presiding  Chancellor,  McCambell, 
dismissed  the  bill.     The  complainant  appealed. 

fVm.  r.  Broum,  for  the  complainant. 
No  person  appeared  for  the  defendant. 
Green,  J.  delivered  the  opinion  of  the  court. 

This  is  a  bill  for  divorce,  alleging  that  the  defendant  has 
been  guilty  of  gross  abuse  of  the  complainant,  and  of  personal 
violence;  so  that  her  situation  was  rendered  intolerable,  com- 
pelling her  to  withdraw  from  his  society. 

The  defendant's  answer  denies  the  use  of  abusive  language, 
or  that  he  has  been  guilty  of  personal  violence  towards  the 
complainant,  except  that  in  one  instance,  when  greatly  irritated, 
he  slapped  her  face  with  his  hand. 

There  is  much  evidence  in  the  record,  in  relation  to  the  con- 
duct of  the  parties  towards  each  other;  but  it  is  unnecessaiy  to 
analyze  the  proof  particularly,  with  a  view  to  arrive  at  a  cor- 
rect conclusion  in  the  case.  One  or  two  of  the  witnesses  speak 
of  the  complainant  as  high-tempered,  and  doubtless,  under  the 
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influence  of  the  irritating  indignities  which  the  defendant  was 
in  the  habit  of  inflicting  upon  her,  she  sometimes  £slt  and  ex- 
hibited resentment.  But  the  great  body  of  testimony  from 
witnesses  who  have  known  her  from  early  girlhood,  establishes 
for  the  complainant  a  most  exemplary  character.  Ladies  of 
the  highest  respectability,  her  early  companions,  say  she  was 
sensible,  well  informed,  and  most  amiable  in  her  disposition 
and  temper.  Gentlemen  in  the  first  walks  in  society,  in  whose 
families  she  was  intimate  during  her  cohabitation  with  the  de- 
fendant, give  her  the  same  character.  Both  parties  were  mem- 
bers of  the  Methodist  Church.  The  ministers  of  that  church, 
and  other  members,  speak  of  the  complainant's  Christian  char- 
acter in  the  highest  terms;  but  of  that  of  the  defendant  in  equiv- 
ocal language.  The  defendant  was  peevish  and  ill  natured, 
given  to  scolding  and  fault-finding.  In  an  interview  with  the 
complainant,  after  the  separation,  he  admitted,  in  presence  of 
Mr.  Littlejobn,  that  he  had  threatened  to  drive  complainant 
from  his  house,  but  that  he  would  have  her  debts  to  pay;  and 
that  he  was  in  the  habit  of  using  such  language  to  her,  as  is  not 
usual  to  be  addressed  to  slaves.  To  Mr.  L.  P.  Williamson,  he 
admitted  he  had  slapped  her,  and  when  charged  with  having 
also  choked  her,  he  evaded,  but  did  not  deny  it.  To  Mr.  James 
M.  WilUamsoil,  he  admitted,  that  he  had,  at  family  devotion, 
prayed  the  Lord  to  deliver  him  from  his  wife,  in  whatever  way 
he  might  think  best;  and  this  he  justified  to  Mr.  Williamson 
saying  the  prayer  was  right  As  to  the  indignities  of  language, 
and  personal  violence,  he  excused  himself  by  alleging^  that  he 
was  in  a  passion.  But  as  to  the  prayer,  infiloitely  the  greatest 
indignity  of  them  all,  toa  pious  and  sensible  mind,  he  had  the 
audacity  not  only  to  avow  the  fact,  but  to  justify  it  If,  as  there 
is  reason  to  suppose  from  his  attempt  at  justificatidn,  he  really 
felt  the  desire  expressed  in  his  prayer,  the  safety  of  the  com- 
plainant was  in  jeopardy  while  cobibidng  with  him.  He  sets 
up  as  matter  of  defence,  bis  unfortunately  irritable  and  uogov- 
erfiable  temper.  If  there  was  a  Strang  desire  to  get  rid  of  his 
wife,  obtaining  utterance  in  prayer,  this  ungovernable  t^nper 
might  engage  his  own  hand  in  the  execution  of  his  wish.  We 
all  know  how  much  the  judgment  is  perverted  and  the  con- 


602  JACKSON: 

(Ptyne  e«.  Flayne.) 

science  weakened,  under  the  influence  of  a  strong  desire  to 
sin;  and  in  this  case,  such  an  influence  might  soon  make  the 
thought  father  to  the  deed.  But  if  no  such  settled  feeling  ex- 
istedj  and  the  prayer  was  only  intended  for  the  ear  of  his  wife, 
with  a  view  to  irritate  and  wound  her  feelings,  language  is  want- 
ing to  express  the  indignant  reprobation  which  every  virtuous 
mind  must  feel,  at  the  brutality,  the  hypocrisy,  and  the  profan- 
ity of  the  act.  He  is  a  member  of  the  church;  his  wife  is  also 
a  member,  most  exemplary  and  pious.  She  surrounds  the 
family  alter  as  a  matter  of  duty  and  pious  privilege,  while  he, 
profanely  calling  upon  God,  insults  her,  by  expressing  his  wish 
that  she  should  be  removed  from  him;  and  this  she  is  compelled 
to  hear,  causing  her  own  feelings,  which  would  have  been  em- 
ployed in  pious  devotion,  to  be  outraged  and  insulted.  I  know 
not  what  course  of  conduct  would  render  the  situation  of  an 
educated,  sensitive,  and  polished  lady  intolerable,  if  that  adopt- 
ed by  this  defendant  shall  be  considered  as  inadequate  to  effect 
such  an  end.  He  is  in  the  habit  of  using  language  to  her, 
which  a  gentleman  will  not  employ  to  his  slaves;  he  threatens 
to  drive  her  from  his  bouse;  he  slaps  and  chokes  her;  and,  at 
the  family  alter,  in  her  presence  he  prays  God  to  driver  him 
from  her.  We  think  she  would  ill  deserve  the  character  of  re- 
finement, sensibility,  and  lady-like  feeling,  which  the  witnesses 
give  her,  if  she  did  not  feel  that  to  remain  in  his  house,  and  en- 
dure all  this,  was  intolerable. 

By  the  act  of  1841-2,  ch.  133,  the  court  is  authorized  to  de- 
cree a  divorce  from  the  bonds  of  matrimony  in  all  cases,  where 
by  the  act  of  1835  a  divorce  was  authorized  from  bed  and 
board;  and  we  think,  upon  all  the  facts  of  this  case,  the  com- 
plainant is  entitled  to  such  a  decree. 

Let  the  Master  report  what  property  the  defendant  received 
by  his  marriage  with  the  complainant,  and  which  he  yet  owns, 
and  let  the  whole  of  it  be  vested  in  a  trustee,  for  the  use  and 
support  of  the  complainant  and  her  children. 

Reverse  the  decree  of  the  Chancellor,  and  decree  as  abo^e 
directed. 
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1.  Where  a  person  is  the  owner  of  a  small  tract,  under  two  hundred  acres,  by  entry, 
grant  or  deed,  he  may  extend  it  by  entry  to  tivo  hundred  ac  res.  The  acts  of  assembly 
authorizing  such  extension  entries  do  not  require  an  actual  residence  of  the  party  on 
the  small  tract. 

2.  Where  a  person  tendered  a  location  to  the  entry-taker,  which  the  entry-taker  ille- 
gally refused  to  receive;  this  did  not  constitute  the  applicant  the  owner  of  the  land 
proposed  to  be  entered,  so  as  to  authorize  an  extension  entry.  He  must  be  the  owner 
by  the  completion  of  the  steps  necessary  to  constitute  a  valid  entrj  before  he  can,  by 
mandrnKMs,  compel  the  entry-taker  to  receive  this  extension  entry. 

This  petition  was  filed  in  the  Circuit  Court  of  Obion  county, 
and  was  tried  by  Judge  Hams,  at  the  February  term,  1844. 
He  ordered  a  peremptory  mandamus  to  the  entry-taker  as  to 
the  small  tract  proposed  to  be  entered,  £uid  dimissed  the  peti- 
tion as  to  the  extension  entry. 

Totten  and  Rainsj  for  the  petitioner. 

Gardner^  for  the  defendant. 

Grbbn,  J.  delivered  the  opinion  of  the  court. 

This  petition  for  a  mandamus  was  filed  by  Bright  to  compel 
the  entry-taker  to  receive  and  record  an  entry  for  one  acre  of 
land  in  Obion  county,  tendered  by  Bright  on  the  11th  day  of 
February,  1842;  and  also  an  extension  entry  for  L99  acres,  en- 
tered at  the  same  time. 

Gardner  who  defends  for  the  entry-taker,  insists  that  he  is 
entitled  to  the  land  by  virtue  of  entry  made  by  him  on  a  valid 
warrant  the  4th  June,  1842,  because  the  relator.  Bright,  was 
not  an  actual  settler  on  the  one  acre,  at  the  time  he  offered  his 
entry;  and  that  the  acts  of  1829,  1835,  1837,  1839  and  1842, 
contemplated  an  actual  residence  on  the  small  tracts,  which 
were  by  these  laws  authorized  to  be  extended. 

The  cause  was  before  this  court  at  its  last  term,  when  it  was 
adyudged,  that  the  acts  of  assembly  do  not  require  a  party  to 
be  in  actual  occupation  of  his  small  tract,  but  that  if  he  is  the 
owner  by  his  entry,  grant  or  deed,  he  may  extend  it  to  two  hun- 
dred acres,  and,  therefore,  the  relator  was  entitled  to  enter  the 
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one  acre  as  proposed  by  him.  The  cause  was  remanded,  (in- 
advertently,) and  the  Circuit  Court  rendered  the  judgment  in- 
dicated in  the  opinion  of  this  court;  that  a  peremptory  mandamus 
issue  to  the  entry-taker  of  Obion  county  to  receive  the  one  acre 
entry;  and  that  the  petition  be  dismissed  as  to  the  199  acre  ex- 
tension entry.  From  this  judgment  the  relator  appealed  again 
to  this  court. 

In  reviewing  the  grounds  of  the  opinion  which  was  given  at 
the  last  term,  we  are  well  satis&ed  with  the  conclusion  to  which 
we  then  arrived.  We  do  not  indicate  that  the  relator  will  not 
be  entitled  to  make  the  extension  of  199  acres,  after  be  shall 
have  made  the  one  acre  entry.  But  we  cannot  regard  him  as 
owner  of  the  one  acre  by  entry,  until  his  entry  shall  be  made. 
Certainly  having  tendered  the  ore  acre  entry,  which  has  been 
refused  by  the  entry-taker,  does  not  make  him  in  point  of  fact 
an  owner  of  the  land  by  entry.  He  had  no  right  to  enter  the 
land  by  extension  entry,  until  he  had  become  the  owner  of  the 
one  acre.  The  acts  of  assembly,  authorizing  the  extension, 
predicate  the  right  to  do  so,  expressly  on  such  ownership.  In- 
deed the  very  word  employed  shows,  that  the  ownership  must 
exist.  What  would  there  be  to  extend,  if  the  party  previously 
o'wned  nothing?  Until,  therefore,  the  entry  for  die  one  acre 
shall  have  been  received,  the  entry-taker  is  guilty  of  no  wrong 
in  refusing  the  extension  entry  demanded.  When  that  shall 
occur  he  must  act  upon  the  facts  and  the  law,  and  will  be  sub- 
ject to  legal  control  if  he  fail  in  his  duty. 

Affirm  the  judgment. 
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Houston,  Chairman,  vs.  Doughbkty^s  sureties. 

A  judgment  by  motion  cannot  be  rendered  against  the  sureties  of  the  Trustee  alone 
for  money  by  htm  collected  and  npt  paid  over,  thotgh  the  principal  be  dead. 

This  motion,  by  the  Chairman  of  the  County  Court  of  Perry 

county  against  the  sureties  of  the  former  Trustee  of  the  county, 

was  tried  by  Judge  Totten,  at  the  February  term,  1843.     He 

gave  judgment  in  favor  of  the  defendants,  from  which  the 

Chairman  appealed  in  error. 

# 
Attorney  Oeneral^  for  the  plaintiff  in  error. 

Huntsman  and  Scurhclcy  for  the  defendants  in  error. 

TuELBY,  J.  delivered  the  opinion  of  the  court. 

In  this  case  the  Chairman  of  the  County  Court  of  Perry 
county  applied  to  the  Judge  of  the  Circuit  Court,  for  a  judg- 
ment, on  motion,  against  the  defendants,  James  Dougherty  and 
John  C.  Yarbrough,  as  sureties  of  Thomas  J.  Dougherty,  de- 
ceased, former  Trustee  of  said  county,  for  the  revenue  of  1838, 
1839,  by  him  collected  and  not  paid  over. 

Upon  the  hearing  it  appeared,  that  at  the  January  term,  1841, 
of  the  County  Court  of  Perry,  J.  L.  Houston  and  Daniel  Fun- 
derburk  were  appointed  Commissioners  to  settle  with  the  coun- 
ty officers  for  the  year  1841.  Under  this  appointment  they  re- 
turned, that  they  found  the  Trustee  mdebted  to  the  county  in 
the  sum  of  $1712  58  for  revenue  collected  for  the  years  1838, 
1839;  and  this  is  the  amount  for  which  the  Circuit  Court  was 
asked  to  give  judgment  against  his  sureties.  The  judgment 
was  refused;  and,  thereupon,  a  writ  of  error  is  prosecuted  by 
the  Chairman  to  this  court. 

We  think  the  refusal  of  the  judgment  in  the  court  below  was 
correct,  for  two  reasons:  ♦ 

1st.  The  Commissioners  were  appointed  to  settle  with  the 
Trustee  for  the  year  1841.  Under  this  appointment  they  had 
no  power  to  examine  his  accounts  for  the  years  1838,  1839, 
and  make  a  report  thereon;  it  was,  therefore,  no  evidence  upon 
which  to  base  the  motion. 
64 
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2d.  There  is  no  authority  given  by  which  a  judgment  can 
be  rendered,  on  motion,  against  the  sureties  of  Trustee,  with- 
out also  giving  judgment  against  him  at  the  same  time.  The 
act  of  1823,  chap.  49,  sec.  24,  gives  a  judgment  on  motion  in 
the  Circuit  Court  against  him  and  his  sureties,  but  not  against 
the  sureties,  alone.  And  we  have  held  in  the  case  of  Bice  and 
others  vs.  H.  SfJ.  Kvrkman^  3  Hump.  R.  416,  that  the  judgment 
must  be  taken  against  all  those  against  whom  it  is  jointly  given, 
unless  in  the  case  of  the  sureties,  one  of  them  be  dead,  when 
judgment  may  be  taken  against  the  Survivors;  but  this  does  not 
apply  to  the  death  of  the  principal. 

We,  therefore,  affirm  the  judgment  of  the  Circuit  Court. 


Belbw  m.  Clark. 

1 .  Where  there  is  a  sale  of  a  slave  by  bill  of  tale,  with  warrantj  of  loandiieas  of  bodj 
or  mindf  a  Court  of  Chancery  has  no  jvrisdictioOf  ooless  the  warranty  be  fraudu- 
lent.   In  the  absence  of  fraud,  the  remedy  is  by  action  at  law  on  the  warranty. 

2.  Where  the  intellecl  of  a  slave  is  warranted  to  be  sound,  and  the  fact  of  soundness 
is  doubtful,  a  Court  of  Chancery  has  no  jurisdiction.  The  question  of  fact  in  such 
case,  most  be  submitted  to  a  jury. 

3.  The  complaiaant  had  purchased  a  slave  with  warranty  of  soundof^  of  intellect,  and 
had  himself  offered  to  sell  such  slave,  representing  her  intellect  to  be  sound:  Held, 
that  he  was  not  precluded  by  such  declaration  from  proving  her  intellect  to  be  un- 
eoirad,  yet  his  declarations  after  bis  purchase,  that  she  was  sound  of  mind,  wer« 
strong  evidence  of  the  soundness  of  her  intellect. 

This  bill  was  filed  in  the  Chancery  Court  at  Trenton,  by 
Belew  against  Clark,  for  the  purpose  of  rescinding  a  contract 
for  the  purchase  of  a  slave,  and  to  enjoin  the  collection  of  a  note 
given  therefor,  on  the  ground  of  a  fraudulent  warranty  of  sound- 
ness of  mind. 

On  the  S3d  day  of  February,  1839,  Hurt  sold  and  delivered 
the  negro  girl,  Martha,  todlark.  The  bill  of  sale  represented 
her  to  be  about  six  years  of  age,  and  warranted  her  to  be  sound. 
Some  conversation  occurred  between  them  at  the  time  of  the 
sale,  in  reference  to  her  mind.  Hurt  said  that  she  had  an  ob- 
stinate, mulish,  sullen  temper,  but  that  she  was  qf  sound  mind 
so  far  as  he  knew;  he  had  owned  her  about  four  years;  that  at 
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times  her  actions  indicated  an  absence  of  intellect,  and  that  at 
others  she  seemed  to  have  as  much  as  usual  with  those  who  had 
no  better  tutoring;  one  of  her  legs  had  been  broken,  and  her 
toes  were  frostbitten.  The  bill  of  sale  expressed  the  receipt 
of  $250  as  the  purchase  money.  On  the  22d  day  of  April, 
1829,  Clark  sold  her  to  Belew,  the  complainant.  The  bill  of 
sale  represented  her  as  about  six  years  of  age,  the  consideration 
to  be  three  hundred  dollars,  and  warranted  her 'Ho  be  sound." 
The  bill  charges  the  consideration  to  have  been  three  hundred 
and  fifty  dollars.  The  answer  admits  that  it  was  nominally 
that  sum,  but  asserts,  that  it  was  paid  partly  in  property  at  a 
high  valuation,  and  that  it  was  really  worth  not  more  than 
three  hundred  dollars. 

The  bill  charges,  that  she  was  absolutely  an  idiot,  and  of  no 
value;  that  this  was  known  to  the  defendant  at  the  time  of  the 
sale,  and  that  he  fraudulendy  represented  her  to  be  of  sound 
mind,  &c.  The  answer  admits  that  he  represented  her  to  pos- 
sess a  sound  mind,  but  that  he  stated  that  she  was  not  spright- 
ly**-rthat  she  was  dull — ^that  one  of  her  legs  had  been  broken, 
and  that  her  feet  had  been  frost  bitten,  and  that  her  dullness 
and  refusal  to  talk.  Sec.  &c.,  resulted  from  her  having  been 
badly  treated,  and  from  want  of  tutoring,  &c. 

There  was  much  testimony  taken  of  a  conflicting  character; 
many  witnesses  swearing  that  she  was  of  unsound  mind,  and 
absolutely  valueless,  whilst  the  rest  regarded  her  as  dull,  stupid, 
and  of  feeble  Intellect,  but  with  enough  to  understand  what 
she  was  told,  and  to  do  all  ordinary  duties  that  might  be  rea- 
sonably assigned  to  a  child  of  her  age. 

Two  physicians  were  required  by  complainant  to  examine 
the  girl,  with  a  view  to  ascertain  and  report  whether  she  was 
an  idiot  or  not.  They  made  a  partial  examination  from  two 
to  four  hours,  and  stated  as  the  result  of  their  investigation, 
that  she  was  not  absolutely  destitute  of  inteUect,  but  was  dull 
and  stupid,  to  an  extent  bordering  on  idiocy,  and  that  her  ca- 
pacity to  acquire  ideas  or  remember,  was  very  limited,  and  that 
she  was  of  very  little  value.  They  stated  on  cross  examina- 
tion, that  a  state  of  idiocy  might  be  produced  by  disease,  or  by 
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illtreatment  and  injuries  inflicted;  but  that  the  girl  seemed  to 
be  in  good  health. 

-  It  further  appeared,  that  the  complainant  kept  the  slave  for 
nearly  a  year;  represented  her  to  other  persons  as  sound,  and 
had  authorized  her  to  be  sold  at  auction  as  sound  in  body  and 
mind. 

It  came  on  to  be  tried  on  biU,  answer,  replication  and  proof, 
at  the  March  term,  1843.  McCambeil,  the  presiding  Chancel- 
lor, believing  that  the  fraudulent  warranty  had  not  been  estab- 
lished, dismissed  the  bill.    Complainant  appealed. 

Totten,  for  the  complainant. 

McLanahan,  for  the  defendant. 

TuRLBT,  J.  delivered  the  opinion  of  the  court. 

This  is  a  bill  filed  to  rescind  a  contract  for  the  sale  of  a  negro 
girl,  slave,  sold  by  the  defendant  to  the  complainant,  upon  the 
alleged  ground  of  a  fraudulent  warranty  of  soundness  on  the 
part  of  the  vendor. 

It  appears  that  the  negro  sold,  was  a  girl,  about  six  years  old; 
that  the  contract  was  msde  on  the  22d  day  of  April,  1839,  and 
a  bill  of  sale  executed  by  the  defendant,  in  which  is  contained 
a  warranty  of  title  and  soundness. 

The  bill  was  filed  on  the  2d  day  of  March,  1 841,  and  charges, 
that  the  slave  sold  was  of  imbecile  intellect,  amounting  to  idiocy, 
or  so  nearly  so,  as  to  render  her  valueless,  and  a  charge  and 
burden  upon  the  vendee,  which  was  known  to  the  vendor  at 
the  time  of  the  sale,  and  the  fact  fraudulently  withheld  and 
misrepresented  by  him.    All  this  the  answer  expressly  denies. 

There  is  much  proof  taken,  both  by  the  complainant  and 
defendant,  upon  the  points  in  controversy  between  them,  viz, 
the  soundness  of  the  intellect  of  the  slave,  and  the  fraudulent 
warranty  thereof. 

We  do  not  deem  it  necessary  to  enter  into  a  minute  investi-, 
gation  of  the  testimony  adduced  on  the  part  of  the  prosecution 
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and  defence:  it.  is  various  if  not  contradictory,  and  under  the 
circumstances  of  .the  case,  leaves  it,  in  our  opinion,  doubtful, 
whether  the  intellect  of  the  slave  be  of  such  a  character  as  is 
warranted  by  the  defendant;  and  in  such  case,  the  party  claim- 
ing to  be  agrieved,  must  be  left  to  his  remedy  if  he  have  any  at 
law. 

The  diflferent  grades  of  intellect  being  so  various  from  the 
highest  to  the  lowest,  the  law  does  not,  as  it  cannot,  in  contro- 
versies of  this  kind,  weigh  and  pronounce  how  much  or  how 
litde  of  it  must  exist  to  constitute  a  performance  or  breach  of 
the  warranty.  The  want  of  intellect  must  be  of  such  a  char- 
acter as  disqualifies  from  the  performance  of  the  ordinary  duties 
of  life,  and  renders  the  person  afflicted  therewith  an  irresponsi- 
ble agent.  This  we  cannot  at  present  say  is  the  condition  of 
the  slave  sold  to  the  complainant  by  the  defendant. 

The  immature  age,  the  nature  of  instruction  received  and  the 
quantum  of  intellect  (moderate  as  it  is)  displayed  by  the  girl, 
all  prevent  the  court  from  saying,  that  she  is  devoid  of  intellect 
to  such  an  extent  as  to  entitle  the  complainant  to  a  recision  of 
his  contract.  The  developement  of  intellect  varies  as  to  time, 
and  is  materially  dependent  upon  the  amount  of  instruction  re- 
ceived, and  the  intelligence  and  habits  of  associates.  Therefore 
independent  of  a  natural  difference  in  the  strength  of- mind  in 
different  individuals,  a  precocity  of  one  may  be  forced  by  cul- 
ture, and  an  advancement  of  another  hindered  and  delayed  by 
the  ignorance  and  incapability  of  those  to  whom  the  care  of  its 
early  years  is  entrusted. 

In  the  case  under  consideration,  the  slave  was  sold  at  the 
very  iinmature  age  of  six  years*  She  had  been  brought  up  to 
that  period  altogether  with  negroes,  having  had  little  or  nro 
communication  whatever  with  white  persons,  and  of  course  her 
means  of  instruction  must  have  been  exceedingly  limited,  and 
a  consequent  shyness  of  manners  in  an  intercourse  with  stran- 
gers was  to  be  expected;  and  to  this  may,  in  all  probability,  be 
attributed  all  the  conduct  which  the  different  witnesses  have 
testified  to  as  evidence  of  want  of  sufficient  natural  capacity. 
.  The  individual  who  sold  the  girl  to  the  defendant,  seems  not 
to  have  supposed  her  deficient  in  this  respect;  but  attributed 
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her  apparent  deficiency  to  the  manner  in  which  she  had  been 
brought  up,  and  to  obstinacy  or  mulishness,  as  he  called  it,  and 
so  informed  the  defendant,  and  the  defendant  so  informed  the 
complainant.  And  in  addition  to  all  this  the  complainant  kept 
possession  of  her  for  nearly  two  years  before  filing  this  bill,  and 
in  the  interim,  on  different  occasions,  proposed  to  sell  her  to 
others,  and  represented  her  as  sound.  Now,  it  is  true  that  these 
representations  do  not  conclude  him  from  his  remedy  against 
the  defendant,  if  he  were  imposed  upon  by  his  fraudulent  war- 
ranty. Yet  they  are  evidence  against  him,  and  entitled  to 
weight  upon  the  question  of  soundness  of  her  intellect;  and  it 
is  with  rather  a  bad  grace  that  he  attempt  to  protect  himself 
from  their  influence,  by  stating  them  to  have  been  untrue. 

But  if  the  court  felt  that  it  was  warranted  by  the  proof,  in 
finding  that  there  was  a  deficiency  in  intellect  in  the  slave, 
amounting  to  idiocy,  it  still  would  not  be  enabled  to  grant  the 
relief  sought  by  the  complainant;  for  there  is  no  satisfactory 
proof  that  this  warranty  of  soundness,  if  untrue,  was  firaudu- 
lently  made,  which  we  have  held  to  be  necessaiy  to  give  a 
Court  of  Chancery  jurisdiction;  the  remedy,  in  absence  of 
fraud,  being  at  law  upon  the  warranty. 

We,  therefore,  aJBSum  the  decree  of  the  Chancellor,  but  under 
all  the  circumstances  of  the  case,  dismiss  the  bill  without  preju- 
dice to  the  complainant's  right  to  sue  at  law,  if,  upon  a  fiirtfaer 
developement  of  facts  in  relation  to  the  subject,  he  should  think 
proper  so  to  do. 
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FowLKS  VS.  Long. 

In  an  action  for  slander  the  defendant  pleaded  justification,  and  afier  the  tesiimony  was 
submitted  to  the  jury  the  defendant  moved  the  court  to  amend  his  plea  of  jastification* 
so  as  to  embrace  any  speaking  of  the  words  imputed  before  action  broag^ht.  The  de- 
fendaot  insisted  that  the  amendment  should  be  allowed  only  on  condition  of  a  mistrial 
and  continuance.  The  court  allowed  the  ameiTdnient  without  the  condition:  Held, 
'  that  this  was  erroneous.  The  amendment  should  hare  been  allowed,  a  mistrial  en- 
tered, and  the  caase  continued. 

Fowlks  sued  Long  in  the  Circuit  Court  of  Obion  county,  for 
defamatory  words  spoken  of  him*  The  declaration  avers,  that 
plaintiff,  Fowlks,  filed  his  petition  ni  the  Federal  District  Court 
at  Jackson,  on  the  21st  day  of  March,  1842,  for  the  purpose  of 
being  declared  a  bankrupt,  and  obtaining  a  discharge  from  bis 
debts,  and  that  his  petition  was  duly  sworn  to,  and  that  the  de- 
fendant charged  him  with  having  committed  wilful  and  cor- 
rupt perjury  in  swearing  to  the  said  petition,  and  the  accompa- 
nying schedule  of  his  effects,  &c. 

The  defendant  pleaded:  1st.  Not  guilty.  2d.  Statute  of 
limitations,  and  3d.  That  on  the  22d  day  of  March,  1842,  in 
the  county  of  Obion,  the  plaintiff  filed  his  petition  in  bankruptcy 
in  the  District  Federal  Court  for  West  Tennessee,  held  at 
Jackson,  together  with  an  inventory  of  the  property,  rights  and 
credits  of  him  the  said  plaintiff,  of  every  kind  and  description, 
which  inventory  the  plaintiff  swore  was  true  to  the  best  of  his 
knowledge  and  belief;  whereas,  in  truth  and  in  fact,  said  inven- 
tory was  not  true,  and  did  not  contain  the  property,  rights  and 
credits  of  every  land  and  description  of  him  the  said  plaintiff; 
in  this,  that  it  did  not  contain  a  note  on  William  Bond  and  James 
Holomon  for  $100,  nor  a  two  horse  wagon,  nor  two  pistols,  nor 
a  tract  of  land  of  150  acres,  lying  in  Obion  county,  nor  all  of 
his  hogs,  or  horses,  or  cattle,  nor  sundry  notes,  accounts  and 
judgments  due  him  the  said  plaintiff. 

'  And  that  the  said  plaintiff  <<did  thereby,  in  swearing  to  said 
petition  in  bankruptcy  and  inventory  aforesaid,  on  the  22d  day 
of  March,  1842,  falsely,  wilfully,  and  corruptly  commit  wilful 
and  corrupt  perjury;  wherefore,  the  said  defendant,  after  the 
filing  of  said  petition  and  inventory,  and  before  the  filing  of  any 
amended  or  supplemental  petition   or  inventory,  spoke  and 
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published  of  and  conperning  the  plaintiff,  the  words  charged  in 
the  declaration." 

Issue  was  taken  on  these  pleas,  and  the  case  was  submitted 
to  a  jury  at  the  October  term,  1843,  Harris,  Judge,  presiding. 

In  the  progress  of  the  trial  the  plaintiff  moved  the  court  to 
amend  his  declaration,  by  inserting  in  each  count  thereof  the  < 
venue.  This  motion  prevailed,  and  the  amendment  was  or- 
dered. In  the  further  progress  of  the  cause,  after  all  the  testi- 
mony had  been  heard,  and  aU  the  arguments  of  counsel  had 
been  heard,  except  the  concluding  argument  on  behalf  of  the 
plaintiff,  the  counsel  for  the  plaintiff  took  the  &Uowing  position, 
to  wit:  that  the  defendant's  plea  only  justiBed  the  speaking  the 
words  after  the  filing  the  first  inventory  on  the  22d  March,  1842, 
and  before  the  filing  of  the  supplemental  inventory  on  3d  of 
August,  1842,  and  that  as  the  proof  showed  that  the  words 
were  spoken  after  the  filing  of  the  supplemental  schedule,  the 
defendant  could  not  under  the  plea  justify  speaking  such  words. 

The  defendant's  counsel  then  moved  the  court  to  amend  the 
-plea  by  striking  out  of  it  the  following  words;  ''and  before  the 
filing  of  the  supplemental  scheduk,"  so  as  to  make  the  plea 
broad  enough  to  cover  the  speaking  of  the  words  chsirged,  at 
any  time  after  the  22d  March,  1842.  To  the  allowance  of  this 
amendment  the  plaintiff  objected,  but  the  court  overruled  the 
objection  and  ordered  the  amendment.  The  plaintiff  then 
moved  the  court  that  a  mistrial  be  entered  and  the  cause  con- 
tinned,  which  was  objected  to  by  the  defendant,  but  the  words 
charged  in  the  declaration  having  been  fully  proven  by  the 
plaintiff  to  have  been  spoken  after  the  filing  of  the  supplemen- 
tal schedule,  and  proof  in  regard  to  the  truth  of  the  same  having 
been  fully  heard  without  objection,  the  court  was  of  the  opinion, 
that  the  whole  transaction  was  fairly  before  the  jury,  and  over- 
ruled the  motion  to  which  the  defendant  excepted. 

The  jury  rendered  a  verdict  in  favor  of  the  defendant.  A 
motion  for  a  new  trial  was  made  and  overruled,  and  plaintiff 
appealed.     The  testimony  was  not  brought  up. 

Fitzgerald  and  Rdins^  for  the  plaintiff. 
Totten  and  Gibbsj  for  the  defendant. 


APRIL  TERM,  1844,  £13 

fPowlkt  9«.  LoDB.] 

Rbbsb,  J.  delivered  the  opinion  of  the  court. 

The  plaintiff  was  a  petitioner  and  applicant  fi>r  the  benefit  of 
the  bankrupt  law  of  the  United  States,  before  the  District  Fed- 
eral Court  for  West  Tennessee;  and  this  action  is  brought 
against  the  defendant  for  imputing  to  the  plaintiff  perjury,  in 
taking  the  oath  which  verified  the  schedule  accompanying  the 
petition.  The  petition  and  schedule  were  filed  in  May,  1842, 
and  in.  September  of  the  same  year,  there  was  filed  a  supple- 
mental or  amended  schedule. 

The  defendant  pleaded  three  pleas,  namely,  the  general  is- 
sue, the  statute  of  limitation,  and  a  special  plea  of  justification* 
The  last  plea  alleged,  that  the  plaintiff  was  guilty  of  perjury 
in  the  oaih  verifying  the  first  schedule;  and  specified  the  omis- 
sion of  property  and  credits  in  that  schedule,  and  averred,  that 
the  words  spoken  by  him  of  the  defendant,  and  therein  justified, 
were  spoken  before  the  filing  of  the  supplemental  or  amended 
schedule.    Upon  all  three  pleas,  issue  was  taken. 

Upon  the  trial  of  the  case,  after  all  the  proof  had  been  heard, 
and  after  the  argument  of  counsel  to  the  jury  had  been  com- 
menced and  nearly  concluded,  the  counsel  for  the  plaintiff  in- 
sisted, that  having  proved  the  words  stated  in  the  declaration, 
to  have  been  spoken  after  the  time  of  filing  the  supplemental  or 
amended  schedule,  the  words  so  spoken  were  not  embraced  by 
the  very  terms  of  the  plea,  and  were  without  justification. 
Thereupon,  the  defendant's  counsel  moved  the  court,  that  he  be 
permitted  so  to  amend  the  plea  of  justification,  as  to  make  it 
general  in  its  terms,  and  so  as  to  embrace  any  speaking  of  the 
words  in  the  declaration  set  forth,  that  might  have  taken  place 
before  the  bringing  of  the  action.  This  was  opposed  altogether 
by  the  plaintiff's  counsel;  and  if  such  leave  was  given,  it  was 
insisted  by'  them,  it  should  be  done  on  the  condition  of  the  de- 
fendant's consenting  to  a  mistrial  atld  continuing  the  cause. 
But  the  objection  was  overruled  in  both  particulars  by  the  court. 
The  amendment  was  permitted,  the  case  proceeded,  and  a 
verdict  was  rendered  in  favor  of  the  defendant 

The  only  question  here  is,  whether  the  Circuit  Court,  in  per- 
mitting the  amendment  in  question,  without  annexing  thereto 
65 
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as  a  condition  the  continuanoe  of  the  cause,  acted  erroneously. 
We  have  manifested  in  many  cases  the  reluctance  with  which 
this  ^urt  tnll  enter  upon  th^  delicate  and  difficult  task  of  su- 
pervising and  controlling  the  discretion  of  the  Circuit  Jodge 
in  questions  of  ptactioe  rslalang  to  the  conduct  atod  manage^ 
ment  of  castes  on  trial  before  him*  For  .obviously  the  point  of 
VteW  fhmi  which  he  Surveys  all  such  «|pestion6  is  more  favora- 
Ue  l^an  our  own  for  a  full  and  just  perception  of  what  it  may 
be  right  and  proper  to  do.  But  in  this  case,  from  the  statB  of 
the  pleadings  as  it  existed  before  the  trial,  we  are  enabled  to 
perceive,  that  if  the  plaintiff  and  his  counsel  knew  that  they 
could  prove  the  actionabts  words  to  have  been  spoken  after  die 
jGlingcrfTthe  second  schedule,  diey  were  as  secure  in  their  prepar 
rations  for  the  trial,  if  they  chose  to  make  the  defenoo,  as  if  no 
^a  whatever  of  justification  had  beenfiledw  And  alAoug^ 
die  Circuit  Jndge  might  have  thouj^t,  from  what  appeared  before 
liim,  that  this  preparation  was  in  £act  made  upon  a  contraiy 
supposition,  he  had  no  rig^  judicially  to  believe  so;  imd  al- 
fhough  the  amendment  was  proper  in  itself,  he  should  by  all 
means  haVe  allowed  it  only  upon  the  oon<Siion  of  continuing 
rtie  cause. 

Let  the  judgment  be  reversed,  the  cause  be  remanded,  aiid 
h  i!)teW  trial  be  htA  in  the  caso. 


Baker  t^  Babfibld. 

X^«cfM'will  tibttto  ttftdetti  fkvor'orthe  oottplafiBaiit,  whW«  (b«  bIleg«tioBa  of  tb« 
btH,  which  mr%  deued  bj^he  lumt^  it  lopported  hj  «he  testiliMny  of  one  mimam 
onlj  withoat  any  corroborating  circmitftancea. 

This  case  w«»  tried  on  biA,  answer,  replication  and  ptoof  at 
Ae  February  term,  1844,  of  ihe  Chancery  Court  at  Diesden, 
by  McCambell,  Chancdlor.  He  dismissed  the  biU*«HX)mplain* 
ant  appealed. 

FUtgmdd  md  Burrow^  for  complainant* 
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PavatU  for  defendant 

TuRLBY,  J.  delivered  the  opinion  of  the  court. 

The  bill  charges,  that  defendant,  Barfield,  purchased  of  com- 
plainant a  negro,  and  gave  in  part  payment  a  note  on  Hamilton 
&  Caldwell;  that  by  the  terms  of  the  contract,  defendant  was 
to  be  absolutely  responsible  for  the  payment  of  the  note,  in  case 
of  the  failure  of  the  drawers  to  pay  it;  and  th^t  they  Had  so 
failed,  and  were  insolvent;  but  that  the  defendant  taking  ad- 
vantage of  the  inabiUty  of  the  complainant  to  read  or  write, 
endorsed  the  note  without  recourse  upon  him,  either  in  law  or 
equity;  and  prays  for  a  decree  for  the  amount  against  him. 

The  answer  of  the  defendant  expressly  denies  the  allegation, 
that  he  was  to  be  responsible  for  the  note  by  the  terms  of  the 
contract;  and  alledges  that  he  refused  to  buy  the  negro  upon 
such  terms,  and  that  the  complainant  took  the  note  upon  the 
credit  of  the  drawers,  and  without  recourse  upon  him. 

The  allegations  of  the  bill  are  proved  by  one  witness,  who 
can  neither  read  nor  write,  but  his  testimony  is  not  supported 
by  any  corroborating  circumstances.  The  Chancellor  dismiss- 
ed the  bill,  and  we  think  correctly.  It  is  a  well  settled  princi- 
ple of  Chancery  practice,  that  the  matter  of  the  bill  cannot  be 
decreed  against  the  answer  upon  the  unsupported  testimony  of 
one  witness. 

This  is  the  only  question  in  this  case,  and  the  decree  of  the 
Chancellor  will,  therefore  be  affirmed. 
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Saunders  vs.  Fuller. 

1.  The  heanaj  testimony  of  the  living  members  of  a  family,  and  the  hearsay  of  its  de- 
ceased members,  as  to  who  were  their  ancestors,  and  as  to  the  periods  of  their  deaths, 
are  entitled  to  more  weight  than  the  hearsay  of  persons  nnconnected  with  the  fiunily. 

3.  On  a  motion  for  a  new  trial  the  affidavits  of  jurors  will  not  be  received  for  the  par* 
pose  of  showing  that  the  jury  misunderstood  the  charge  of  the  court 

McLaiidhan  and  Scurlocky  for  plaintiffs. 

Gibbs  and  Bullock^  for  (defendant* 

TuRLET,  J.  delivered  the  opinion  of  the  court- 

This  is  an  action  of  ejectment,  which  was  tried  befoie  the 
Itonorable  John  Bead,  Judge  of  the  10th  Judicial  Circuit,  at 
the  December  term,  1843,  of  the  Circuit  Court  of  Madison 
county,  and  a  verdict  and  judgment  rendered  for  the  defendant. 

Upon  the  trial  it  appeared,  that  the  tract  of  land  in  dispute 
had  been  granted  by  the  State  of  Tennessee  to  the  heirs  of  one 
Henry  H.  Story,  a  soldier  of  the  revolution,  who  has  been  long 
dead,  but  at  what  exact  period  he  died  is  not  fixed  by  the  proof: 
he  died  without  issue,  leaving  brothers  and  sisters,  whose  rights 
as  heirs  depend  upon  the  date  of  his  death;  if  previous  to  1784, 
his  eldest  brother  was  his  heir;  if  after  that  period,  and  before 
1796,  all  his  brothers  jointly,  and  if  after  1796;  his  brothers 
and  sisters  jointly.  The  proof  upon  this  point  is  conflicting. 
Sarah  Saunders,  the  wife  of  Richard  Saunders,  the  lessor  of 
the  plaintiff,  is  proven  to  have  been  the  daughter  of  William 
Story,  one  of  the  brothers  of  Henry  H.  Story,  and  one  of  his 
heirs  at  law,  provided  he  died  after  1784,  if  before,  not.  Daniel 
Fuller,  the  defendant,  is  proven  to  have  married  the  daughter 
of  one  Edward  Story,  who  claimed  to  be  the  son  of  one  James 
Story,  the  eldest  brother  of  said  Henry  H»  Story.  Whether 
Henry  H.  Story  had  a  brother  James  is  doubtful,  the  testi- 
mony upon  the  point  being  conflicting,  several  aged  witnesses 
deposing,  that  they  were  well  acquainted  with  the  Story  family, 
and  never  knew  or  heard  of  James  Story,  a  brother  of  Henry 
H.,  but  knew  of  three  brothers,  John,  George  and  William; 
while  on  the  other  hand,  several  witnesses,  among  whom,  one 
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a  sister  of  Henry  H.  Story,  and  family  connexions  of  Edward 
Story,  prove  that  Henry  H.  Story  had  a  brother  James;  that 
he  was  the  eldest  brother,  and  that  Edward  Story  was  his  son. 

Now,  if  Henry  H.  Story  died  after  1784,  then  Sarah  Saun- 
ders, the  lessor,  is  clearly  one  of  his  heirs  at  law,  and  entitled 
as  such  to  her  share  of  the  premises  in  dispute,  unless  barred 
by  the  operation  of  the  statute  of  limitations,  which  is  insisted 
upon,  but  need  not  at  present  be  examined  into  by  this  court: 
if  he  died  previous  to  1796,  leaving  a  brother  James  as  con- 
tended, then  Sarah  Saunders  is  not  one  of  tfie  heirs  at  law  of 
Henry  H.  Story,  and  her  4essee  has  no  title  whatever  to  the 
premises  in  dispute,  and  as  such  can  maintain  no  action  against 
the  defendant,  whether  he  be  in  the  possession  as  husband  of 
one  of  the  heirs  of  James  Story  or  not. 

These  different  questions  were  submitted  to  the  jury  under 
the  charge  of  the  court,  and  found  against  the  plaintiff*,  upon 
which  he  moved  for  a  new  trial,  and  based  his  motion  upon  the 
grounds  of  a  misdirection  by  the  Judge,  and  misapprehensions 
by  the  jury. 

Upon  the  points  in  controversy,  the  court  said  to  the  jury: 
"That  they  were  to  weigh  the  whole  of  the  evidence,  and  ren- 
der their  verdict  according  to  the  conclusions  to  which  their 
minds  might  arrive  from  the  testimony  taken  cfilectively:  that 
in  weighing  the  evidence  they  should  endeavor  to  reconcile  it, 
so  as  to  make  it  all  consistent;  but  if,  they  could  not  reasonably 
reconcile  it,  they  should  give  credit  to  the  testimony,  which 
they  should  be  of  the  opinion,  most  merited  it,  they  being  the 
judges;  that  the  rule,  permitting  hearsay  evidence  to  establish 
pedigree,  had  been  adopted  from  necessi^;  that  of  this  kind 
of  testimony,  the  law  regarded  that  of  living  witnesses,  mem- 
bers of  the  family  entitled  to  the  highest  credit,  and  next  to 
that,  the  testimony  of  deceased  members  of  the  family." 

There  is  no  error  in  this  charge:  it  expounds  the  law  correct- 
ly. The  testimony  of  living  members  of  a  family,  and  the 
hearsay  of  its  deceased  members,  as  to  who  were  their  ances- 
tors, and  the  periods  of  their  descth,  are  entitled  to  more  weight 
than  that  of  persons  unconnected  with  the  family,  strangers  to 
its  blood,  and,  therefore,  having  no  feeling  nor  interest  in  keep- 
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ing  accurate  iaformation  apon  the  subject  The  court  does  not 
say  that  such  proof  is  entitled  to  more  weight  than  the  positive 
iaformation  of  other  witnesses,  who  speak  from  their  own  per- 
sonal knowledge  and  observation;  to  have  said  so,  would  have 
been  erroneous,  but  the  instruction  is  expressly  confined  by 
the  court,  to  hearsay  testimony,  which  he  informs  the  jury  is 
received  in  cases  of  pedigree  from  necessity. 

There  being  no  misdirection,  and  the  testimonj  being  suffi- 
cient to  maintain  the  verdict,  we  wiU  not  enquire  whether  there 
be  any  thing  in  the  allegation  that  the  jury  misunderstood  the 
charge  and  were  misled  '{hereby. 

Threeof  the  jurors  swear,  that  the  principal  question,  and 
the  one  which  decided  the  case,  was  as  to  thejdme  when  Henry 
H.  Story  died,  and  that  they  would  not  have  found  that  he  died 
before  1784,  but  for  the  fact,  that  the  court  charged,  that  the 
testimony  of  membors  of  the  family  was  entitled  to  more  weight 
as  to  births,  marriages  and  deaths,  than  that  of  persons  not 
members  of  the  fanuly. 

Now,  we  have  seen  that  the  court  charged  no  such  thing,  ex*- 
cept  as  to  cases  where  such  proof  rested  on  reputation  or  hear- 
say. Wa  have  bad  occasion  repeatedly  to  say,  that  affidavits 
of  jurors  for  the  purpose  of  setting  aside  a  verdict  must  be  re- 
ceived with  great  caution,  and  that  we  willnot  cany  the  matter 
further  than  it  has  been  already.  We  have  said  that  they  shall 
not  be  received  to  show,  that  the  jury  refused  to  obey  the  charge 
of  the  court;  and  we  aow  say,  that  they  shall  not  be  received  for 
the  purpose  of  showing  that  the  charge  was  misund^^tood- 
But  few  verdicts  would  stand  if  thi%  were  the  test  It  is  suf- 
ficient if  the  charge  be  correct:  if  the  verdict  from  misappre- 
hensioa  be  found  either  against  the  law  of  the  case,  or  the 
weight  of  testimony,  the  evil  can  be  easily  remedied  by  a  new 
trial  without  affidavit;  and  if  it  be  against  neither  the  one  or  the 
other,  there  is  no  remedy  required^  and  no  necessity  for  inves- 
tigatiag  the  secret  operadons  of  the  miods  of  the  jurors,  in  ar- 
riving at  the  verdict* 

There  was  no  error  in  refusing  a  new  trial,  and  we,  therefore, 
affirm  the  judgment  of  the  Circuit  Court 
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Habbis  vs.  Mbbcphis  Bank. 

Whftae? er  a  par^  has  a  fizad  reatdence  aod  place  of  business  known  to  the  holder  of  a 
note  at  the  time  of  receivin|^  it,  a  change  of  domicil  as  a  matter  of  fact  is  not  to  be 
presomed^  aod  if  the  holder  acts  opoa  said  knowledge,  on  giving  notiee  to  the  eodor- 
•en  hm  will  not  be  chargeable  with  negligence,  unless  he  did,  or  from  circumstances 
shown,  ought  to  have  known  of  such  change  of  domicil. 

Assumpsit,  by  the  F.  &  M,  Bank  in  the  Circuit  Court  of  Tip- 
ton, against  Harris,  as  endorser.  Pled,  non-assumpsit,  and  is- 
sue. It  was  tried  at  .the  June  term,  1840,  and  verdict  and 
judgment  given  for  the  defendant,  from  which  the  Bank  appeal- 
ed. This  judgment  was  reversed  and  the  cause  remanded. 
See  2  Humphreys,  p.  311.- 

It  "came  on  agsin  for  trial  in  the  Circuit  Court,  at  the  Octo- 
ber term,  1842,  Read,  Judge,  presiding,  and  was  submitted  to 
a  jury,  and  a  verdict  and  judgment  were  rendered  for  the  plain- 
tiflT,  from  whicli  the  defendant  appealed  in  error. 

T.  CraigTieadi  for  the  plaintiff  in  error. 

H.  G.  Smith,  for  ttje^Bank. 

Rfii^ss,  J.  delivered  the  opinion  of  the  court. 

The  action  in  this  case  is  brought  to  subject  the  plaintiff  in 
error  as  endorser  of  a  note  payable  at  the  Memphis  Bank,  and 
of  which  that  bank  at  the  time  of  its  maturity  was  the  holder. 
The  note  was  made  in  the  month  of  June,  and  made  payable  in 
Octo/ber  afterwards.  At  the  time  the  note  was  made  endorsed 
and  became  the  property  of  the  bank,  and  for  a  long  time  be- 
fore, the  plaintiff  in  error  had  a  fixed  residence  in  Randolph  as 
a  merchant  About  a  month  after  the  making  of  the  note,  he 
left  Randolph  for  the  town  of  Columbia,  Middle  Tennessee,  and 
returned  to  Randolph  to  reside  about  November  or  December 
afterwards.  There  is  some  contrariety  of  testimony  in  the  re- 
cord, as  to  whether  Harris,  at  tbc  time  he  left  Randolph,  pro- 
posed to  change  his  domicil  from  that  place  to  Columbia. 
He  did  in  fact  settle  in  Columbia. 
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When  the  note  fell  due  in  October,  the  protest  and  notice  of 
non-payment  were  forwarded  by  mail  to  Randolph.  The  notary 
enquired  of  the  cashier  of  the  bank,  as  to  the  residence  of  Har- 
ris, and  was  informed  that  he  resided  in  Randolph.  The  cash- 
ier so  believed,  for  Harris  had  done  considerable  business  with 
the  bank  before  that  time,  and  all  the  notices  had  been  sent  to 
Randolph.  It  was  not  shown  that  the  board  of  directors  in  fact 
knew  of  the  change  of  domiciL  Randolph  is  fifty  miles  from 
Memphis,  and  there  is  considerable  commercial  and  other  in- 
tercommunications between  the  two  places.  When  a  parly  at 
and  before  the  time  of  making  a  note,  has  a  fixed  residence  and 
place  of  business,  known  to  the  holder,  and  which  continues  at 
the  time  the  holder  became  possessed  J)f  the  note,  and  the  party 
afterwards,  and  before  the  maturity  of  the  note,  changes  his 
domicil,  but  the  holder,  at  the  time  of  maturity,  is  in  point  of 
fact  ignorant  of  su^h  change,  and  sends  the  notice  to  the  place 
of  such  former  residence,  the  notice  will  be  sufficient,  unless 
proximity  of  place,  frequency  of  intercommunication,  or  cir- 
cumstances of  notoriety  attending  or  following  the  change  of 
domicil,  and  of  such  a  character  as  to  fxoDunt  to  evidence  that 
the  holder  did  know  of  such  change,  or  if  ignorant,  that  he  was 
ignorant  because  he  omitted  the  care  and  attention  which  be- 
longs to  ordinary  diligence.  This  is  upon  the  principle,  that 
where  a  party  has  a  fixed  residence  and  place  of  business 
known  to  the  holder  at  the  time  of  his  receiving  the  note,  a 
change  of  domicil  as  a  matter  of  fact  is  not  to  be  presumed; 
and  if  the  holder  acts  upon  such  knowledge,  he  will  not  be 
chargeable  with  negligence,  unless  he  did  know,  or  irom  cir- 
cumstances shown  ought  to  have  known  of  such  change  of 
domicil. 

We  understand,  from  the  charge  of  the  Circuit  Court,  as  set 
forth  in  the  record,  that  it  was  the  purpose  of  the  honorable 
Judge  to  state  the  law  as  we  have  above  stated  it.  The  charge 
has  undergone  in  the  argument  of  counsel  some  criticism  for  its 
supposed  obscurity,  and  in  other  respects.  But  the  meaning 
of  what  the  court  did  charge,  we  regard  as  consistent  with  our 
view  of  the  law:  and  what  the  court  was  asked  to  charge,  but 
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refused  to  charge,  we  think  was  properly  refused.    There  is 
nothing  in  the  record  to  show  that  a  charge  more  precise,  or 


Note. — Farmtrt*  ifMenhamts*  Btfk  rs.  Edding$,-^Thi»  case,  though  it  tarns  on  the 
weight  of  evidence  as  to  a  question  of  fact,  yet  as  it  illastrates  the  principles  of  commer- 
cial law  in  reference  to  notice,  it  perhaps  is  worthy  of  insertion. 

Grxen,  J«  This  is  a  suit  against  the  endorser  of  a  promissory  note.  Notice  to  the 
defendant  was  not  sent  to  the  post-office  nearest  his  residence  or  at  which  he  usually  did 
business.  The  principal  question  contested  before  the  jury,  was,  whether  the  holder 
or  their  agent  had  used  due  diligence  in  endeavoring  to  93certain  the  place  to  which  the 
notice  should  have  been  sent.  The  charge  of  th«  court  was  not  excepted  to«  and  th« 
jury  found  for  the  defendant  The  plaintiff  appealed  to  this  court,  and  insists  ttat  the 
evidence  of  diligence  is  lull  and  ample,  and  tfaat.th6  verdict  of  the  jury  b  wholly  unsup- 
ported ;  and  therefore  thU  court,  upon  the  prihcipler that  (ovem  it»  action  in  such  cas- 
es, should  award  a  new  trial. 

The  plaintiff  proTed  bj  Mr.  Bole,  the  notary  public  who  protested  the  note,  that  it 
was  his  usual  custom  to  make  enquiry  of  persons  he  supposed  ought  to  know  the  resi- 
dence of  parties,  and  then  act  upon  such  information.  He  was  led  from  information 
thus  obtained  to  send  notice  of  the  protest  to  the  defendant  at  Birch  Pond,  being  satisfied 
that  was  his  post-office  from  such  information.  He  thinks  he  obtained  his  information 
lirom  Mr.  Lofland,  cashier  of  the  Farmers'  and  Merchants*  Bank  at  Memphis.  The  wit- 
ness does  not  certainly  recollect  that  he  made  enquiry  of  any  one:  his  beUef  in  Ihis  case 
is  founded  on  his  usual  coarse  of  proceedings  in  similar  cases,  and  not  from  any  certain 
recollection.  Mr.  Lofland  usually  gave  himNio^ormation  as  to  the  residence  of  endors- 
ers; and  when  he  could  not  ig^ve  it,  the  witness  then  obtained  the  best  information  he 
could  get  from  others.  He  U  ^lU'tain  he  obtained  his  information  in  this  case  from  Mr. 
Lofland,  or  some  other  persdtt  who  he  supposed  knew  the  post-office  of  the  defendant. 

The  plaintiff  proved  by  Charles  Lofland,  cashier  of  the  Bank,  that  he  gave  instruc- 
tions to  Mr.  Rose,  the  notary,  in  what  manner  to  notify  the  endorsers  of  this  notei,.and 
the  witness  supposes  the  notary  mailed  notices  according  to  the  information  thus  given, 
unless  he  obtained  more  satisfactory  information  from  others.  He  recollects  hearing  at 
the  board,  something  about  the  residence  of  the  defendant,  and  afterwards  of  enquiring 
about  the  proper  postroffice  to  address  him ;  and  upon  the  information  obtained,  gave 
directions  to  Mr.  Rose.  The  witness  cannot  say  certainly  of  whom  he  made  enquiiy,- 
bnt  is  in  the  habit  of  making  enquiry  of  merchants  and  business  men,  who  are  most  like- 
ly to  know. 

The  cTefendant  proved  by  several  witnesses — publishers  of  newspapers  and  others — 
that  they  could  have  given  correct  Information  as  to  his  residence,  had  enquiry  been 
made  of  them. 

Upon  this  evidence,  we  are  called  npon  to  lay  that  the  jury  were  guilty  of  tv9Jvut*  in 
finding  a  verdict  for  the  defendant, — ^that  the  evidence  grwtlfi  prtfoudenues  against  the 
Terdict,  and  that  is  wholly  unsupported  by  proof. 

We  have  had  occasion  at  the  present  term,  in  the  case  of  Harris  against  the  Farmert* 
«mI  MerchoMU*  Bank  0/  JHempku,  to  decide,  that  a  notary  public,  as  the  agent  of  a 
bank,  has  used  due  diligence  if  he  has  made  enquiry  of  the  cashier  of  the  bank  from 
whom  he  has  received  direct  and  positive  information  of  the  place  of  residence  of  a 
party  and  has  sent  notices  according  to  that  information,  although  it  turns  out  that  the 
notice  wfts  sent  to  the  wrong  post-office. 

Tne  oaahier  of  a  bank  is  usually  as  well  Informed  as  to  the  residence  of  parties  to  pa- 
per negotiated  at  the  bank,  as  any  other  person  is  likely  to  be,  and  he  is  generally 
a  man  of  character  and  intelligence.  If  he  assumes  to  know  a  party's  residence,  and 
gives  to  the  notary  direct  information  on  the  subject,  it  is  unreasonable  to  require  that 
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more  amplified,  would  have  been  or  ought  td  have  been  fol- 
lowed by  a  different  verdict. 
Let  the  judgment  be  affirmed. 


he  should  continae  hit  enquiries  after  he  has  receifed  iafonnation  with  which  he  has  a 
ri^ht  to  be  satisfied.  The  cashier  of  the  bank  has  no  ioterest  in  the  paper;  and  the 
objectiea,  that  information  from  the  holder  of  the  paper  odIj,  is  not  sufficient,  docs  not 
apply  to  him. 

The  qnestioii,  then,  for  the  jniy,  in  this  case,  was,  whether  enqniiy  was  made  by  the 
notary,  of  the  cashier,  who  assumed  to  know  the  residence  of  the  defendant,  and  giro 
direct  information,  upon  which  the  notary  acted. 

The  jury  have  found  that  these  facts  were  not  sufficiently  established;  and  we  cannot 
say,  from  tbc  proof,  that  they  were  cleat^  wrong. 

The  evidence  conduce*  to  prore  these  essential  facts:  and  had  the  jory  found  for  the 
plaintlir,  we  would  not  hare  disturbed  the  verdict.  On  the  contrary,  neither  the  notary 
public  nor  the  cashier  of  the  bank  speak  of  the  transaction  whh  any  certainty  of  recol- 
lection as  to  what  occurred  in  this  particular  case.  The  notary  expressly  says,  he  haa 
no  distinct  recollection  that  he  enquired  of  any  one ;  but  he  expresses  a  strong  belief 
that  he  did  so,  because  it  was  his  usual  custom  in  such  cases.  Now,  the  usual  custom 
of  a  notary  is  not  sufficient  evidence  of  his  diligence,  in  a  case  where  he  has  no  tecoUec* 
tion  of  the  facts.  The  strength  of  the  witnesses  belief,  that  he  made  dae  enquiry  and 
acted  upon  it,  does  not  give  any  weight  to  his  evidence;  for  that  belief  is  referable  solely 
to  hifl  confidence  resulting  from  his  knowledge  of  his  nsnal  habili  of  diligence  in  such 


The  testimony  was  entitled  to  be  weighed  and  considered  by  the  jniy,  aa  constituting 
a  circumstance  tending  to  prove  the  fact  of  diligence,  hut  of  itself  was  not  sufficient 
proof.  Thia  evidence  is  somewhat  strengthened  by  Mr.  Lofland*s  testimony ;  who  states* 
that  he  g^ve  the  notary  instructions  where  to  send  notices  in  this  case.  But  his  own 
knowledge  as  to  the  deAndant's  residence  seems  to  hare  been  vague  and  uncertain.  He 
had  heard  something  said  about  it  at  the  board,  and  he  made  enquiries  afterward* 
about  the  proper  post-office  to  address  him. 

This  evidence  leaves  the  matter  still  in  some  oncertamty.  Mr.  Rose  does  not  recol- 
lect the  information  given  him  by  Mr.  Lofland,  so  as  to  be  able  to  stateyVwm  wum»r9,  that 
he  sent  the  notice  to  the  post-office  indicated  by  Lofland ;  nor  does  Lofland  rtmamher  to 
what  place  be  gave  directions  to  send  it,  so  as  to  identify  his  instructions  with  the  lact» 
as  it  now  appear*  in  proof. 

Upon  the  whole,  the  proof  left  the  questions  upon  which  the  defendant*s  liability  de- 
pends, in  doubt  and  uncertainty ;  so  that  we  should  be  overturning  our  long  established 
and  uniform  rule  upon  the  snbject,  were  we  to  grant  a  new  trial. 

Affirm  the  jndgmcnt. 
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The  State  on  the  Relation  of  Paine  vs.  Paine. 

1.  The  father,  upon  thepriaciples  of  conmoa  law,  is  entitled  to  the  exclusive  custody 
of  his  children;  and  if  he  have  the  custody  of  them,  a  court  of  common  law  will  not 
deprive  him  of  it,  except  for  an  abnae  of  trust,  either  by  improper  violence  or  im- 
proper restraint,  and  sucb  as  would  justify  the  issue  ace  of  a  writ  of  kabtas  eorpug  for 
their  protection. 

2.  A  court  of  common  law  is  not  bound  in  a  proceedinf^  by  habeas  corpus  to  deliver  the 
child  to  the  father,  where  he  has  not  the  possession  of  it,  but  may  act  upon  its  discre- 
tion, according  to  the  circumstances  of  the  case.  In  all  such  cases,  the  great  leading' 
object  should  be,  the  interest  and  welfare  of  the  child ;  and  therefore,  where  the  child 
is  of  sufficient  age  to  judge  for  itself,  the  court  should  leave  it  to  go  where  it  pleases . 

3.  The  wife  has  no  right  by  common  law  to  the  custody  of  the  children  as  agaioat  tha 
husband,  and  she  cannot  be  looked  to  by  the  court,  except  so.  far  as  she  may  be  con- 
aidered  in  reference  to  the  tender  age  of  the  children  and  other  considerations,  as 
the  most  suitable  person  to  have  control'of  them  for  their  benefit. 

On  the  1st  day  of  March,  1841,  William  L.  Paine  presented 
a  petition  to  William  C.  Dunlap,  one  of  the  Judges  of  the  Cir- 
cuit Courts  of  the  State  of  Tennessee,  in  which  he  stated  that  his 
wife,  Eliza  Paine,  had  abandoned  him  and  taken  with  her  his 
three  children,  Henry,  Sarah,  and  John,  minors,  and  that  she 
detained  them  from  the  custody  and  possession  of  the  petition- 
er, and  praying  the  issuance  of  the  State's  writ  of  habeas  corpttSf 
commanding  the  said  Eliza  to  bring  the  said  children  before 
him  at  a  day  and  place  to  be  specified,  and  show  cause,  if  any 
she  had,  why  the  said  children  should  not  be  restored  to  his 
possession. 

This  writ  was  issued,  and  served  on  the  said  Ehza,  com- 
manding her  to  appear  before  the  Judge  of  the  Circuit  Court, 
to  be  held  at  Sommerville,  Fayette  county,  on  the  3d  Monday 
in  May,  1841,  and  have  with  her  the  said  three  children,  Hen- 
ry, Sarah,  and  John. 

She  filed  aji  answer,  in  which  she  stated,  that  <<a  long  and 
continued  series  of  acts  manifesting  an  indifference,  coldness 
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and  neglect  on  the  part  of  her  said  husband,  to  which  was 
added  violent  and  abusive  language,  without  provocation,  and 
finally  inhuman  treatment  left  her  no  alternative  but  to  drag 
out  a  wretched  and  miserable  existence,  or  abandon  a  home 
where  she  believed  it  would  be  neither  safe  or  prudent  to  re- 
main." She  admitted  that  she  took  with  her  the  three  chil- 
dren; Sarah,  five  years  of  age;  Henry,  aged  about  seven,  and 
John,  about  three  years.  She  insisted,  that  the  tender  years  of 
said  children  required  the  constant  care  of  a  mother;  and  de- 
nies that  she  had  exercised  any  illegal  or  unwarrantable  con- 
straint over  either  of  them,  but  had  exercised  only  such  con- 
trol as  a  parent,  anxious  to  promote  the  morals  of  the  children, 
should  exercise.  She  stated,  that  he  was  incompetent  to  have 
the  control  and  possession  of  the  children,  and  that  she  was 
unwilling  that  he  should  have  it,  for  the  reason  that  he  was  a 
miserable  hypochondriac,  petulant,  capricious,  and  violent  in 
his  temper,  and  that,  in  the  event  that  he  should  have  the  pos- 
session of  them,  they  would  be  thrown  chiefly  in  the  keeping  of 
negro  slaves,  and  their  mental  and  moral  culture  neglected  by 
reason  of  his  absence  from  honie,  &c.  &c. 

The  relator  replied.  He  denied  that  be  had  treated  her 
with  neglect  or  insult,  or  inhumanly,  or  that  he  had  ever  treated 
her  with  violence,  except  on  one  occasion,  when,  many  years 
before,  he  slapped  her  on  the  face  slightly,  in  a  moment  of  ir- 
ritation, caused  by  her  charging  him  with  falsehood.  He  al- 
ledged  that  he  had  been  unhappy,  but  that  it  was  in  conse- 
quence of  the  bad  temper  and  improper  treatment  of  respond- 
ent. He  denied  that  he  was  from  home  more  than  usual,  and 
then  only  in  the  ordinary  pursuits  of  business,  &c.  &c.  and  vin- 
dicated his  right  to  his  children,  and  his  fitness  for  the  task  of 
training  and  educating  them.  He  stated  that  he  was  not  desir- 
ous of  taking  the  children  entirely  away  from  their  mother,  but 
was  willing  that  she  should  have  free,  regular  and  unembar^ 
rassed  intercourse  with  them,  provided  they  should  be  in  his 
control  and  where  he  could  enjoy  their  company  at  pleasure. 

There  was  proof  taken,  by  which  it  appeared  that  W.  L. 
Paine,  the  relator,  a  widower,  having  a  competent  estate,  con- 
sisting of  real  and  personal  property,  and  having  three  children 
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by  a  deceased  wife^  intermarried  with  Eliza  Paine.  She  had 
some  property.  They  had  three  children,  and  were  both  mem- 
bers of  the  Methodist  church  at  the  time  she  abandoned  him. 
Some  witnesses  proved  him  to  be  a  man  of  good  moral  charac- 
ter in  his  public  deportment.  The  preponderance  of  the  testi- 
mony is,  that  he  was  hypochondriacal,  peevish  atid  capriciousi 
and  instances  of  coldness  and  neglect  towards  his  wife  were 
proved.  Conjugal  infidelity,  on  either  side,  was  not  charged  or 
proved,  and  proof  was  not  wanting  to  show  that  both  were  com- 
petent and  fit  to  have  the  custody  and  control  of  the  children 
in  most  respects. 

Tbe  case  was  tried  at  the  January  term,  1842,  by  Judge 
Dunlap;  and  he  being  of  the  opinion  that  the  children  Henry, 
Sarah  and  John  were  not  "unlawfully  restrained"  by  said  Eli- 
za Paine,  directed  that  they  "be  restored  to  their  mother,  the 
said  Eliza;"  that  **the  petition  of  said  relator  be  dismissed,  and 
that  he  pay  the  costs."  From  this  judgment  he  prayed  and 
obtained  an  appeal. 

H.  G.  Smithy  for  the  relator.  The  object  and  efiect  of  this 
writ  of  habeas  corpus  are  to  discharge  persons  from  unlawful 
imprisonment.  Every  restraint  upon  liberty  is,  in  the  eye  of 
the  law,  imprisonment,  wherever  may  be  the  place  or  in  what- 
ever manner  in  which  the  restraint  is  effected.  2  Kent's  Com. 
26. 

When  the  writ  is  directed  to  private  persons  to  bring  up  in- 
fants, the  court  is  bound  ex  dehko  jiisticue  to  set  the  infant  free 
from  improper  restraint.  Jicx  vs.  Ddaval^  2  Bur.  1431. 

Detention  of  the  infants  by  a  person  against  the  will  of  the 
party  entitled  to  the  custody  of  them,  is  an  unlawful  and  there- 
fore an  improper  restraint.  Detention  by  one  against  the  will 
of  the  other,  of  two  or  more  persons  having  an  equal  and  joint 
right  of  custody,  as  where  there  are  two  or  more  testamentary 
or  other  guardians  of  the  person,  is  not  an  illegal  restraint  which 
would  be  removed  by  the  writ  of  habecLs  corpus.  But  this  ap- 
plies where  there  is  a  joint  and  equal  right  of  custody — not 
where  the  custody  is  claimed  by  equal,  distinct  and  opposite 
rights.    There  cannot  be  equal,  separate  and  adverse  rights. 
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The  father  and  mother,  living  separate,  have  not  a  joint  and 
equal  right  to  the  custody  of  the  children  of  the  marriage.  One 
or  the  other  has  the  better  and  exclusive  right,  and  this  is  the 
father. 

The  father  has  the  natural  and  legal  right  to  the  custody  of 
his  children— even  against  the  mother.  Shelford  on  Marriage 
and  Divorce,  677,  679;  18  Wend.  642;  19  id.  16;  16  Pick. 206; 
1  Bl.  Com.  452;  6  East,  2211;  31  Common  Law  Reports,  154. 
This  is  a  universal  principle  in  civilized  nations.  It  is  the 
natural  law — ^the  Christian  law.  It  is  founded  in  the  physical^ 
moral  and  intellectual  superiority  of  the  male  sex.  It  results 
from  the  duty  devolved  by  law  on  the  father,  to  maintain,  edu- 
cate and  protect  his  children.  To  discharge  the  duty,  requires 
the  power  and  involves  the  right.  The  right  is  a  legal  right, 
and  it  is  coupled  with  an  interest  and  will  be  enforced  at  law. 

The  mother,  as  such,  has  no  authority  over  her  children. 
Reeves's  Dom.  ReL  295;  1  Bl.  Com.  453;  2  Fon.  Eq.  512,  n.  h; 
18  Wend:  642. 

The  right  of  the  father  being  exclusive  and  legal,  the  courts 
will  enforce  it  by  the  writ  of  habeas  corj^.  The  language  of 
the  cases  is,  that  the  court  is  bound  to  do  so.  Shelford  on  Mar. 
,  and  Div.  678;  16  Pick.  205;  31  Com.  Law  Rep.  169;  19  Wend. 
16;  Murray* s  case  cited,  5  East,  223;  Jacobs,  251,  (cited  Shelf. 
680,  n.)  31  Com.  Law  Rep.  376;  2  Sevy  &  Rawle,  174;  AlOtm 
vs.  Foster,  before  Chan.  Buckner  of  Miss,  in  1841;  19  Wend. 
16;  18  Wend.  637. 

The  right  will  be  enforced  in  favor  of  the  father,  against  the 
mother,  notwithstanding  provisions  contained  in  deeds  of  sepa- 
ration for  their  residing  with  the  mother.  Shelf.  680;  Jacobs, 
251;  11  Yes.  531;  LytUm's  case  cited,  5  East,  222,  (Shelf.  680.) 

In  no  case  will  the  court,  on  habeas  corpus^  take  the  children 
from  the  father.  9  LB. Moore,  278,  (17  Eng.  Com. Law  Rep. 
169.) 

The  husband  is  entitled  to  the  custody  of  the  person  of  his 
wife.  Reeves's  Dom.  Rel.  66;  2  Kent's  Com.  181;  4  Petersd. 
Ab.  21;  Shelf.  667;  16  Pick.  206. 

It  being  thus  clear,  that  the  father  has  the  legal  and  exclusive 
right  to  the  custody  of  his  children  against  all  persons,  even  the 
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mother,  detaining  them  contrary  to  his  will;  that  the  writ  ofhor 
beas  corpus  is  the  proper  writ  to  enforce  this  right,  it  remains 
to  notice  on  what  principles  the  courts  act  in  executing  or  with- 
holding their  powers  at  the  instance  of  the  father* 

When  the  children  are  of  years  of  discretion,  the  court  inva- 
riably places  them  at  entire  liberty,  and  suffers  them  to  go  where 
they  please.  Such  were  the  cases,  DcUivclPsj  3  Bur.  1481; 
Sfnith%  2  Strange,  982;  McDowle's  case,  8  J.  R.  328. 

When  the  infants  are  not  of  years  of  discretion,  the  court  de- 
livers them  to  the  father  or  not,  according  to  circumstances,  re- 
garding mainly  the  interest  of  the  child.  See  cases  passim*  See 
all  the  cases  cited. 

The  presumptions  are  all  in  favor  of  the  father.  The  entire 
burden  of  proof  lies  on  the  party  denying  the  father's  claim. 

It  must  be  a  clear  and  strong  case  of  unfitness  on  his  part,  as 
being  a  vagabond,  &c.  that  will  be  cause  for  withholding  the 
children.     Sugg's  case,  16  Pick.  205. 

Open  and  notorious  cohabitation  with  another  woman  than 
his  wife,  no  cause.     GreenhilPs  case,  31  Com.  Law  Rep.  154. 

No  cause,  though  the  child  was  not  the  offspring  of  the  ap- 
parent father.     MurrayU  case,  cited  5  East,  223. 

No  cause,  that  father  has  no  place  of  residence  of  his  own. 
WestmeatKs  case,  Jacobs,  261,  (Shelf.  680,  n.) 

Ill  usage  of  wife,  compelling  her  to  withdraw  from  him,  no 
cause.  19  Wend.  16,  and  other  cases. 

No  cause,  the  infancy  of  the  children.  19  Wend.  16-^infant 
6},  4i  and  2J  years;  31  Com.  Law  Rep.  163;  16  Pick.  206,  3 
or  4  years;  Jacobs,  261,  6  years  7  months;  2  Serg.  &  Rawle, 
174,  10  and  7  years;  31  Com.  Law,  9  and  6  years;  Murrcafs 
case,  6  East,  222  cited,  6  years. 

Nor  is  the  sex  of  infants  cause.  OreenkUrs  case,  females 
6^  to  2i  years;  WestmeatVs,  female  6  years;  AddicJcs%  females 
10  and  7  years;  lsleif%  female  9  years. 

Nor  is  the  mother's  fitness.  Shelf.  679;  Jacobs,  261;  31 C.  L. 
Bep.  164;  16  Pick.  206;  2  Serg.  &  Rawle,  174;  Alston's  case 
before  Ch.  Buckner. 

Nor  is  the  poverty  or  humble  station  of  the  father. 
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Nor  divorce  or  cause  of  divorce.  Murray* s  case  cited,  5  East, 
222;  GreenhilPs  case,  31  C.  L.  R.;  Addtcks^s  case,  3  8.  &.  R. 

The  mother's  good  character  is  no  cause  for  denying  the  cus- 
tody to  the  father.     In  no  case  is  such  principle  alluded  to. 

The  facts  of  this  case  do  not  make  out  such  a  case  against 
the  father  as  by  the  authorities  will  authorize  and  justify  the 
court  in  refusing  to  restore  the  children  to  him.  31  C.  &  R. 
161;  2  Strange,  982;  8  J.  R.  828;  Rex  vs.  Ddaval,  3  Burrow, 
1421;  13  J.  R;  Shelford,678;  19  Wend.  19;  16  Pick.  205. 

Cr.  2>.  Searcy 9  on  the  part  of  the  defendant*  We  contend 
that  the  court,  in  this  summary  proceeding,  cannot  inquire  into, 
nor  try  the  right  of  guardianship.  All  that  can  be  done,  is  to 
see  that  there  is  no  illegal  restraint;  and  if  there  is,  to  deliver 
the  party  from  it.  If  the  party  illegally  restrained  be  an  infant 
of  tender  years,  and  incapable  of  making  an  election,  the  court 
will  form  an  opinion  for  it:  and  in  making  the  election,  the  court 
will  not  consider,  nor  adjudicate  upon,  the  rights  of  the  father  or 
the  mother,  but  will  be  governed  exclusively  by  the  interest  of 
the  infant. 

These  principles  are  well  settled  both  in  England  and  Amer- 
ica, and  it  is  believed  no  authority  can  be  found  to  conflict  with 
them. 

In  the  case  of  The  King  vs.  Delavaiy  3  Burrow,  1436,  which 
was  an  application  on  the  part  of  a  father  to  obtain  possession 
of  his  daughter,  who  was  restrained  for  the  purpose  of  prosti- 
tution. Lord  Mansfield  delivering  the  opinion  of  the  court,  says: 
"In  cases  of  writs  of  habeas  corpusy  directed  to  private  persons,  to 
bring  up  infants,  the  court  is  bound  in  debito  justicia  to  set  the 
intknt  free/ram  improper  restraint;  but  they  are  not  bound  to  ddiver 
them  over  to  any  body.  This  must  be  left  to  their  discretion,  ac- 
cording to  the  circumstances  that  shall  appear  before  them." 
In  this  case,  the  girl,  being  of  sufficient  age  to  judge  for  herself^ 
was  discharged  from  the  illegal  restraint,  and  left  to  go  where 
she  pleased.  The  cases  of  Rex  vs.  Clackson,  1  Strange,  444, 
and  Rex  vs.  Smith,  2  Str.  712,  are  to  the  same  point,  and  cited 
by  the  court  The  case  of  Rex  vs.  Hopkins,  3  P.  W.  161,  re- 
cognizes the  same  doctrine. 
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In  Bacoiiy  title  Habeas  Carpus^  b*  13,  it  is  expressly  stated, 
that  on  writs  of  habeas  carpus  to  bring  up  infaots,  the  court  will 
not  enquire  into  nor  try  the  right  of  guardianship.  The  Ameri- 
can cases  which  recognize  the  principles  above  stated,  are 
numerous.  The  case  of  WoUstancraft,  4  J.  C.R.  80,  was 
an  application  by  the  testamentary  guardian  to  obtain  the  pos- 
session of  his  ward  in  the  custody  of  her  mother.  The  applica- 
tion was  refused.  -The  court  say,  ^'The  course  and  practice 
of  the  court  in  these  cases  was  only  to  deliver  from  illegal  re- 
straint, and  not  to  try  the  right  of  guardianship  or  deliver  the 
infant  over  to  the  custody  of  another.'^ 

The  case  of  Waldxm,  13  Johnson  R.  417,  was  an  application 
by  a  father  to  obtain  possession  of  his  infant  child  in  the  custody 
of  its  grandfather.  The  application  was  refused.  The  court 
say,  '*that  the  child  cannot  be  considered  under  any  illegal  re- 
straint;" that  the  possession  of  the  child  ''is  not  a  matter  of  right 
which  the  father  can  claim  at  the  hands  of  the  court.  The  at- 
tention of  the  court  will  be  directed  to  the  benefit  and  welfare 
of  the  infant." 

The  case  of  McDowh^  8  J.  R.  3S8,  was  an  application  by 
the  father  to  obtain  possession  of  his  two  sons  in  the  custody  of 
the  society  of  Shakers.  The  court  recognize  and  act  upon  the 
principle,  that  all  they  can  do,  is  to  deliver  from  illegal  re- 
straint. The  case  of  The  Commonweaith  vs.  Addicks  and  toifef  5 
Bin.  520,  was  an  application  by  a  father  to  obtain  possession  of 
two  infant  daughters  in  the  custody  of  their  mother,  an  adul- 
teress, who  was  then  living  with  her  paramour.  The  applica- 
tion was  refused,  upon  the  ground  that  the  court  could  not  try 
the  right  of  guardianship:  they  could  only  deliver  from  illegal 
restraint:  that  their  anxiety  would  be  directed  to  the  children; 
and  they,  on  account  of  their  tender  years,  stand  in  need  of  the 
assistance  and  care  of  their  mother.  In  the  case  of  The  State 
vs.  Smithy  6  Green,  463,  the  same  principles  are  recognized  and 
acted  upon. 

In  the  case  of  The  United  States  vs.  Gfreen,  3  Mason  R.  482, 
Judge  Story,  in  delivering  the  opinion  of  the  court,  said:  "It  is 
an  entire  mistake,  to  suppose  the  court  is  at  all  events  bound 
to  deliver  over  the  infant  to  its  father,  or  that  the  latter  has  an 
absolute  vested  right  in  the  custody. 
67 
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The  case  of  L^HataemUe^  lately  decided  in  Pennsylvania, 
was  also  an  application  on  the  part  of  the  father  to  obtain  the 
custody  of  his  infant  child  in  the  possession  of  the  mother.  In 
this  case  the  court  go  fully  into  an  examination  of  all  the  cases 
on  the  subject,  and  recognize  and  act  upon  the  principles  on 
which  we  rely.  The  application  was  refused.  The  possession 
of  the  mother  was  not  considered  as  illegal,  and  the  court,  in 
the  exercise  of  their  discretion,  considered  the  interest  of  the 
infant.  This  case,  together  with  that  of  Addicks  and  sevezBl 
others,  settles  the  princi]5le,  that  in  judging  of  the  iniereti  of  the 
child,  pecuniary  considerations  alone  are  not  to  be  the  govern- 
ing principle:  the  health,  the  morals,  and  the  comfort  of  the 
child,  are  to  have  great  weight. 

The  case  in  6  East,  221;  in  9  J.  B.  Moore,  298;  E.  C.  L.  R. 
arid  the  case  oiOreenhMy  31  E.  C.  L.  R.)  all  of  which  afe  confr 
dently  relied  upon  by  the  other  side,)  are  not  in  point.  There 
is  no  principle  admitted  or  settled  in  either  of  the  above  cases 
in  conflict  with  the  principles  for  which  we  contend.  And  so 
far  as  these  cases  can  be  considered  as  authority  in  the  case, 
they  go  to  support  the  positions  assumed  by  us. 

The  cases  ofDeMannevUle  and  Skinner  were  applications  on 
the  part  of  the  mother  to  obtain  the  custody  of  children  in  the 
possession  of  the  father.  The  applications  were  refused,  Ibr 
reas(Mis  which  we  will  state  presently. . 

The  case  of  OreenkiUf  though  in  fact  an  application  by  the 
father,  was  placed  upon  the  same  ground  and  brought  within 
the  same  rule  which  governs  when  the  possession  is  with  the 
father,  and  the  mother  seeks  to  deprive  him  of  it.  The  facts  of 
the  case  are:  *'That  the  father  had  rented  lodgings  for  his  wife 
tod  children,  and  during  his  temporary  absence  the  wife  aban^ 
doned  the  house,  leaving  the  children  in  it.  Her  brother  after- 
wards abducted  the  children  and  placed  them  in  the  custody 
of  the  wife.** 

Denman,  J.  in  delivering  his  opinion,  says:  <<There  is  no 
doubt,  when  the  father  has  the  custody  of  his  children,  he  is  not 
to  be  deprived  of  it,  except  under  peculiar  circumstances,  and 
these  do  not  appear  in  this  case;  for,  although  misconduct  is 
imputed  to  Mr.  Oreenhill,  there  is  nothing  proved  against  him, 
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which  has  ever  been  held  sufficient  ground  for  removing  chil- 
dren from  their  father.  And  if  we  look  strictly  at  the  evidencej  this 
wiU  be  found  a  case  falling  within  the  general  rule  just  stated;  for 
when  thechildren  were  in  the  house  rented  by  thefather^  and  in  the 
charge  of  those  whom  fie  had  appointed  they  should  be^  the  tnother^s 
conduct  in  causing  them  to  be  removed^  was  equivalent  to  taking  them 
<na  of  his  custody;  and  ifso^  ex  concessis  he  has  a  right  to  claim  that 
they  be  restored.^*  Littledale,  Judge,  in  giving  his  opinion,  says; 
"The  children  were  in  effect  in  the  custody  of  the  father,  in  a 
place  selected  by  him,  and  have  been  removed,  and  he  only 
seeks  to  bring  them  backJ^  It  is  manifest,  that  this  case  was  put 
in  the  same  class,  and  decided  upon  the  same  principles  which 
governed  in  the  case  of  Ve  ManneviUcf  and  the  case  of  Skinner , 
where  the  possession  was  with  the  father,  and  the  mother  or 
some  other  person  seeks  by  habeas  corpus  to  deprive  her  of  it. 
These  cases  rest  upon  the  ground,  that  unless  there  is  illegal 
restraint,  there  can  be  no  action  of  the  court:  and  so  far  they 
are  authorities  for  us.  The  principles  determined  in  these 
cases  are,  that  the  father  is  the  natural  guardian  of  his  child. 
His  custody,  therefore,  is  the  legal  custody,  and  the  legal  cus- 
tody is  by  presumption  of  law  the  free  custody.  Now,  the  custo- 
dy being  by  presumption  of  law  the  free  custody,  there  is  no- 
thing upon  which  the  writ  can  operate.  The  court  cannot  act, 
because  there  is  no  illegal  restraint.  Remove  this  presump- 
tion of  ^free  custody ^^^  (which  may  be  done  by  proof  of  corrup- 
tion, depravity,  inability  to  take  care  of  the  child,  or  just  ground 
to  apprehend  cruelty  on  the  part  of  the  father,)  and  the  court 
will  dien  act,  and  in  the  exercise  of  their  discretion  may  deprive 
the  father  of  the  custody.  The  distinction  is  here,  that  where 
the  father  has  the  possession,  the  power  of  the  court  is  limited; 
and  in  the  language  of  Judge  Denman,  "he  cannot  be  deprived 
of  it,  unless  under  peculiar  circumstances,"  viz.  inability  to  take 
care  of  the  child,  depravity,  disqualifying  him  from  properly 
educating  the  child,  or  a  just  ground  to  apprehend  cruelty  on 
bis  part.  When  these  facts  are  made  to  appear,  the  presumption 
that  his  custody  is  the  free  custody  is  rebutted^  or  rather  a  coun- 
ter presumption  is  raised  of  illegal  restraint,  and  the  court  will 
then  proceed  to  act  on  the  writ,  and  deliver  from  that  restraint; 
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aad  if  the  child  be  incapable  of  forming  a  judgment,  the  court 
will,  in  the  exercise  of  their  discretion,  make  an  election  for  iu 
In  the  case  of  Skinner^  the  court  expressly  say  that  they  have 
no  power  to  act.  Why  had  they  no  such  power?  The  an- 
swer is  plain.  There  was  no  illegal  restraint;  there  was  no 
proof  of  depravity  or  unfitness  on  the  part  of  the  father,  rebut- 
ting the  presumption  of  law,  that  his  custody  was  the  free  cus- 
tody. 

The  case  of  Mci^r^ew,  1&  Wen.R,  16,  and  the  case  of  Biggs, 
16  Pick.  R.  203,  are  placed  precisely  upon  the  same  ground  of 
the  case  of  Skinner^  De  MannevUle  and  Greenhillf  and  belong  to 
that  class  of  cases.  It  is  true,  that  in  these  cases  the  distinc- 
tion is  not  so  clearly  stated:  yet  both  of  these  caseswent  off  ex- 
clusively on  the  ground,  that  the  wife  abandoned  the  husband 
without  any  cause  whatever — as  in  the  case  of  GreenhiU.  In 
the  case  ofNickersauj  the  court  use  this  language:  "Unless  the 
case  can  be  materially  varied,  Mrs.  Nickerson  has  greatly  mis- 
taken the  dudes  and  obligations  which  devolve  upon  her  by  the 
marriage  vow,  and  she  is  now  living  in  a  state  unauthorized 
by  law." 

In  the  case  ofBiggs^  the  court  say,  "that  unless  there  is  some 
justifiable  cause  of  separation,  the  court  ought  not  to  sanction 
the  unauthorized  separation  of  husband  and  wife,  Jy  ordering 
the  child  into  the  custody  of  the  mother ^  thus  separate  and  out  of 
the  custody  of  the  father."  What  does  the  court  mean,  by 
"ordering  the  child  into  the  custody  of  the  mother?"  The  child 
was  already  in  the  mother's  custody.  Is  it  not  manifest,  that, 
like  the  case  o( GreenhiUyihe  court  considered  the  unauthorized 
abandonment  of  the  husband  by  the  wife,  and  the  taking  of  the 
child,  as  equivalent  to  depriving  her  of  the  possession,  and 
bringing  the  case  within  the  rule  stated  by  Judge  Denman,  in 
the  Qreenhill  case. 

In  the  case  of  Nickerson^  the  court  cite  and  rely  upon  the  case 
of  De  MannevUle  and  the  case  of  Skinner ^  and  the  observation  of 
Lord  Eldon,  in  the  case  of  the  DrJce  of  Bedford^  (in  which  he 
states  that  the  father  is  the  natural  guardian,  and  places  the 
right  of  the  court  to  interfere  upon  the  breach  of  that  trust,)  as 
authority. 
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W.  T.  Browriy  on  the  same  side. 

TuKLBY,  J.  delivered  the  opinion  of  the  court. 

Among  the  multiplied  duties  of  a  court,  there  are  none  the 
discharge  of  which  is  attended  with  more  pain  and  regret  than 
those  which  interfere  with  the  domestic  relations  of  husband 
and  wife,  parent  and  child.  These  relations  are  of  so  sacred  a 
character,  and  involve  to  so  great  an  extent  the  peace  and  hap- 
piness of  mankind  in  general,  that  it  cannot  be  otherwise  than 
a  source  of  deep  mortification  to  a  well-regulated  and  humane 
mind  to  be  compelled  publicly  to  investigate  and  determine 
conSicting  rights  arising  out  of  feuds  existing  between  them. 

This  difficulty  is  not  lessened,  but  increased,  by  the  differ- 
ence of  the  sources  from  whence  our  law  is  derived;  on  the 
one  hand,  the  common  law,  with  its  stem  and  iron-bound  prin- 
ciples based  upon  the  manners,  customs  and  thoughts  of  our 
ancestors  a  rude  and  undigested  people  of  rough  energy  and 
indomitable  pride,  addicted  to  arms  and  considering  battle  and 
conquest  as  the  only  great  and  glorious  duties  of  Ufe,  making 
all  their  institutions  civil  and  domestic  subservient  to  these 
ends,  giving  a  paramount  right  to  the  superior  over  the  services, 
liberty  and  even  life  of  the  inferior,  embracing  in  this  view  the 
relations  of  landlord  and  tenant,  husband  and  wife,  parent  and 
child,  guardian  and  ward;  and  fixing  their  duties  and  rights, 
without  regard  to  justice  or  humanity,  upon  the  principles  of 
concentrated  jpcwer  upon  which  the  feudal  system  rested;  on 
the  other  hand,  the  jurisprudence  of  a  refined  race,  one  that 
had  emerged  from  its  barbarism,  and  after  having  subdued  the 
world,  had  been  for  centuries  polished  by  philosophy,  poetry, 
eloquence  and  art,  even  to  enervation. 

By  the  one,  women,  and  children  of  immature  years,  held 
as  they  always  have  been  by  uncivilized  people  as  the  proper^ 
ty  of  the  husband  and  father,  having  no  will  of  their  own,  no 
rights  in  contradiction  to  his  power  and  authority,  and  only 
considered  through  him  as  a  portion  of  the  community  in  which 
they  lived.  By  the  other,  with  more  regard  to  the  harmony  of 
nature,  looked  upon  as  beings  created  not  only  by  the  same 
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power,  but,  vdth  exceptions  resulting  from  the  subordinate  po- 
sition in  which  the  laws  of  nature  place  them,  as  having  equal 
rights  to  all  the  enjoyments  of  life,  and  as  safe  and  adequate 
protection  for  them,  as  the  husband  and  father. 

These  variant  principles  have  for  a  length  of  time  been  an- 
tagonist to  each  other  in  England,  and  to  a  great  extent  in  this 
country — ^the  common  law  courts  giving  protection  to  the  one, 
and  the  courts  of  chancery  to  the  other.  It  would  be  desirable 
to  have  these  relations  placed  upon  a  wise  and  humane  basis 
by  positive  enactment,  and  not  leave  them  as  they  are  at  pre- 
sent to  a  considerable  extent,  in  nubibus. 

In  the  case  before  the  court,  we  are  only  called  upon  to  ex- 
pound what  is  the  common  law  relation  between  the  father,  the 
wife  and  the  child,  and  to  enforce  the  rights  as  thus  recognized. 
Unfortunately  for  all  the  parties  to  this  controversy,  the  husband 
and  wife  have  not  found  it  to  their  happine^  to  comply  with 
their  mutual  promise  so  solemnly  made  to  each.other,  to  live 
together  until  God  should  part  lliem.  There  seems  to  be  no 
want  of  integrity  on  the  part  of  either — ^he  is  proved  to  be 
peevish  and  fistful,  and  she  is  no  doubt  high-spirited  and  re- 
spectful. But  we  will  not  undertake  to  determine  upon  whom 
the  greater  blame  rests.  Be  this  as  it  may,  the  wife  has  left 
the  husband  and  taken  his  children  with  her,  and  he  is  now 
asking  the  aid  of  this  court  to  restore  them  to  his  possession. 
And  the  only  question  for  us  to  determine,  is  whether  the  relief 
thus  sought  can  be  given. 

That  the  father  is  entitled  upon  the  principles  of  the  common 
law  to  the  exclusive  custody  of  his  children  is  not  and  cannot 
be  controverted;  and  that  if  he  have  it,  a  court  of  common  law 
will  not  deprive  him  of  it  but  for  an  abuse  of  his  trust  affecting 
their  persons  either  by  improper  violence,  or  improper  restraint, 
and  which  would  justify  the  issuance  of  a  writ  of  habeas  corpus 
for  their  protection.  Shelford  in  Marriage  and  Divorce,  409, 
410,  and  the  authorities  there  cited.  But  in  this  case  he  has 
lost  their  possession,  and  the  question  as  here  presented  is  un- 
der a  different  phasis.  The  probability  is,  that  the  rigid  prin- 
ciples of  the  Goomien  law  would  have  restored  the  possession 
of  aminox  child  to  the  father  under  all  the  circumstances;  for, 
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as  has  been  observed,  this  would  have  been  in  conformity  with 
the  social  principle.  But  if  it  ever  were  so,'  it  is  so  no  longer, 
and  perhaps  the  mitigation  so  far  as  it  has  extended  is  adopted 
from  the  civilians.  The  mitigation  of  the  principle  is,  "that  the 
court  is  not  bound  in  a  proceeding  upon  habeas  corpus^  to  deliver 
the  child  to  the  father,  but  may  act  upon  its  discretion  according 
to  the  circumstances  of  the  particular  case."  The  first,  and 
so  far  as  we  at  present  know,  the  earliest  case  referred  to  in 
support  of  this  position,  is  the  case  of  The  King  vs.  Ddavaland 
ethers f  decided  by  Lord  Mansfield,  in  3  Burrow,  1484.  The 
predilections  of  that  jurist  for  the  civil  code  and  his  strong  dis- 
position to  engraft  its  principles  upon  the  rude  stem  of  the 
common  law,  are  well  known.  However,  the  principle  thus 
laid  down  has  been  so  repeatedly  recognized  both  in  England 
and  the  United  States,  that  it  is  now  at  all  events  a  part  of  the 
common  law.  Shelford  on  Marriage  and  Divorce,  410;  8  Johns* 
Rep.  328;  13  do.  418;  5  Binney,  520;  R.  M.  Charlton's  Rep. 
489;  6  Greenleaf,  463;  3  Mason,  382;  and  the  celebrated  case 
oiD^HauteviUeyvAiere  all  the  authorities  are  well  examined. 
The  principle  being  thus  established,  that  the  Qourt  is  not  bound 
by  a  fixed  principle  of  right  to  restore  a  child  to  its  father,  but 
may  at  its  discretion  withhold  it,  the  question  occurs,  Under 
what  circumstances  may  that  discretion  be  exercisedf  This 
must  of  necessity  in  many  instances  be  a  thing  difficult  for  ju- 
dicial determination,  as  ik)  fixed  and  determinate  principles  can 
be  established  upon  the  subject— every  case  resting  upon  its 
own  peculiar  circumstances.  It  is  to  be  observed,  that  in  all 
cases  the  interest  and  welfare  of  the  child  is  the  great  leading 
object  to  be  attained,  and  therefore  if  it  be  of  an  age  sufficient- 
ly matured  to  judge  for  itself,  the  court  will  free  itself  from  the 
responsibility  of  determining  the  controversy,  by  leaving  it  at 
liberty  to  go  where  it  pleases.  Rex  vs.  Smithy  2  Strange,  982; 
8  John.  328.  But  if  it  be  not  of  such  an  age,  the  court  will  judge 
for  it.  Th^re  are  certain  principles  upon  the  subject  recognized 
by  all  the  authorities,  and  controverted  by  none;  such  as,  if  the 
father  be  finworthy ,  or  incapable  morally  or  physically,  to  take 
care  of  the  child,if  there  be  apprehensions  of  improper  restraint, 
the  court  will  not  restore  the  possession  to  him. 
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In  the  case  of  D^HautevUk  it  was  held,  that  if  the  health  and 
age  of  the  child  were  such  as  to  make  the  vigilance  and  atten- 
tion of  the  mother  necessary  for  its  care,  it  would  not  be  taken 
from  her  and  given  to  the  father.  In  the  case  of  The  Common- 
ivealthvs.  Addicks  and  mfe,  6  Binney,  620,  Chief  Justice  Tilgh- 
man  says,  it  is  the  interest  of  the  children  to  which  the  anxiety 
of  the  court  is  directed,  and  he  refused  in  that  case  to  take  them 
from  the  mother,  on  the  ground  of  their  tender  age,  one  of  the 
children  being  ten,  and  the  other  seven  years  of  age.  They 
were  both  daughters. 

We  deem  it  useless  to  enter  into  an  investigation  of  the  par- 
ticular circumstances  upon  which  the  different  cases  rest,  with 
a  view  to  reconcile  them.  They  completely  establish  the  prin- 
ciple, that  the  court  has  a  discretion  upon  the  subject,  and  a 
conflict  of  judgment  is  under  such  circumstances  to  be  expect- 
ed. But  the  principle,  that  it  is  the  interest  of  the  child  which 
is  to  be  looked  to,  without  regard  to  the  right  of  others,  being 
established,  relieves  us  to  a  great  extent  from  the  difficulty  re- 
sulting frem  a  want  of  certainty  in  the  exercise  of  the  right  of 
discretion.  We  will  not,  as  we  ought  not,  attempt  to  establish 
any  general  rule  upon  the  subject,  but  confine  ourselves  to  the 
inquiry  as  to  the  rights  of  those  interested  in  the  case  under 
consideration.  The  wife,  by  the  common  law,  has  no  right  to 
the  children  against  the  husband.  Therefore  she  cannot  be 
looked  to  in  this  csise  except  so  far  as  she  may  be  considered 
by  the  court  the  most  suitable  person  under  the  circumstances 
to  have  their  control,  for  their  benefit.  The  father  is  not  shown 
to  be  disqualified  either  morally  or  physically  for  their  care 
and  culture;  and  the  only  question  left  for  consideration  is,  in 
whose  possession*  will  the  interest  of  the  children  be  best  pro- 
vided for, — ^the  father's  or  the  mother's.  There  are  three,  the 
oldest  a  boy  aged  near  eight  years,  the  second  a  girl  aged  near 
six  years,  the  third  a  boy  aged  near  four  years.  We  think, 
exercising  our  discretion  from  the  best  lights  that  our  knowledge 
of  society  gives  us,  that  the  oldest  boy  can  be  better  raised  by 
the  father  than  the  mother  under  the  existing  circumstances, 
but  that  the  other  two  are  of  too  tender  an  age  to  be  removed 
at  present  from  the  fostering  care  of  the  mother,  who  is  proved 
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to  be  worthy  and  well  qaalified  for  their  protection.  We  there- 
fore (direct,  that  the  eldest  son  be  restored  to  the  father,  and  that 
the  daughter  and  youngest  son  remain  with  the  mother  until 
upon  a  change  of  circumstances  it  may  be  otherwise  directed. 
We  do  this  the  more  readily  because  the  subject  is  now  before 
the  Chancellor,  who  has  more  power  over  it  than  we  have  by 
this  proceeding. 
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ACCESSORY. 

1.  Ad  accessory  cannot  be  tried  without  his  consent  before 
the  conviction  of  the  principal,  unless  they  are  tried  to- 
gether.    Whitehead  vs.  The  SuUe^  278. 

2.  An  accessory  cannot  be  put  on  bis  trial  before  the  con- 
viction of  the  principal,  unless  he  consent  thereto,  or  be 
put  on  his  trial  with  the  principal.  This  principle  of  the 
common  law  applies  to  the  onence  created  in  the  12th 
section  of  the  act  of  1829,  ch.  21.  The  Suae  vs.  Py- 
&U9,  442. 

ACTION. 

1.  See  Ejectment,  Debt,  Case,  Covenant,  Tbovee, 
Assumpsit. 

2.  No  action  will  lie  to  enforce  a  contract  which  is  in  vio- 
lation of  a  statute,  or  of  the  common  law,  or  which  is 
immoral  in  its  character,  and  contraiy  to  public  policy. 
Haie  vs.  Hendersant  199. 

ADMINISTRATOR  AND  EXECUTOR. 

1.  Harris,  as  administrator  of  McCollum,  deceased,  rented 
land  to  Caldwell:  Caldwell  took  possession  of  the  land 
by  virtue  of  the  contract,  and  enjoyed  the  benefit  of  it: 
Held,  that  in  a  suit  bv  Harris,  as  administrator,  against 
Caldwell,  Caldwell  had  no  right  to  dispute  Harris's* 
power  to  make  the  contract,  but  was  bound  to  pay  the 
sum  agreed  upoo*     Caidwdl  vs.  Harris^  24. 

2.  The  office  of  administrator  is  not  filled  till  the  bond  be 
given.    Feltz  vs.  Clarke  79. 

3.  And  when  the  county  court  appointed  Clark,  who  was 
the  nominee  of  the  nearest  of  km,  to  be  administrator  of 
William  and  Friscilla  Feltz,  and  Clark  gave  bond  for 
the  administration  of  Friscilla's  estate  only,  but  proceed- 
ed to  settle  the  estates  of  each;  and  after  the  lapse  of 
five  years  the  nq>hew  of  the  deceased  his  nearest  of  kin 
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resident  in  the  state,  applied  for  letters.  Held,  that  it 
was  proper,  upon  bona  being  given  by  Clark  according 
to  law,  to  dismiss  the  petition  of  the  applicant.  Ibid. 

4.  Bryan  gave  Outlaw  a  bond  to  convey  him  six  hundred 
and  forty  acres  of  land,  section  15.  They  suhseduently 
made  a  verbal  agreement,  that  the  bond  should  be  dis- 
charged by  conveyance  of  section  No.  14,  instead  of  16, 
and  Outlaw  took  possession  of  it.  Isler,  his  son-in-law, 
his  daughter,  (she  being  the  only  heir,)  and  his  widow, 
refused  to  convey  either.  Outlaw  sued  on  the  bond, 
and  the  defendant  Isler,  as  administrator  of  Bryan,  plead- 
ed lunacy  of  obligor.  Judgment  was  renderea,  and 
thereupon  the  son-in-law,  the  daughter,  and  vndow  of 
the  deceased,  filed  their  bill  to  enjoin  the  judgment  and 
compel  Outlaw  to  accept  in  discharge  thereof  section  15. 
Held,  that  they  were  not  entitled  to  the  rq|ief  prayed  for. 
Jblervs.  Outlawy  118. 

5.  Where  an  administrator  cognizant  of  the  facts  failed  to 
bring  suit  for  the  recovery  of  a  slave,  till  the  right  was 
barred  by  the  statute  of  limitations:  held,  that  he  was 
responsible  for  the  value  of  the  slave,  with  interest  on 
sucn  value,  but  not  chargeable  with  compound  interest. 

«    Torbet*8  heirs  vs.  McReynolds^  216. 

6.  .The  court  may  charge  a  trustee  with  compound  interest, 

who  has  been  guilty  of  fraud  or  such  gross  negligence 
as  to  amount  to  fraud,  or  where  he  has  funds  in  his  hands 
and  profited  by  them,  and  failed  to  make  a  frank  disclo- 
sure: but  a  mere  failure  to  sue,  does  not  make  out  a 
case  which  comes  within  the  rule.     Ibid. 

7.  McReynolds,  Duncan  and  Blair  were  administrators  of 
Torbet,  deceased,  and  the  co-adxninistrator  Blair  hav- 
ing died,  a  bill  was  filed  against  McReynolds,  Duncan, 
and  the  administrators  of  Blair.  The  bill  was  dismissed 
as  to  Blair's  administrators,  and  the  distributees  recov- 
ered judgment  agamst  Duncan  and  McReynolds  for  all 
costs.  Held,  that  Duncan  and  McReynolds  were  not 
liable  for  the  costs  of  the  co-administrator  Blair.  His 
administrators  should  recover  no  costs.     Ibid. 

8.  The  act  of  1837,  ch.  126,  sec.  S,  subjecting  executors, 
administrators  and  guardians  to  indictment,  in  the  event 
of  a  failure,  upon  notification,  to  settle  their  accounts 
once  in  each  year,  before  the  clerk  of  the  county  court, 
does  not  apply  to  cases  where  a  final  settlement  has 
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been  made  of  all  the  estate  in  their  hands.  The  State 
vs.  Parrishy  285. 

9.  Where  a  father  placed  a  son  in  possession  of  a  tract  of 
land,  with  the  intention  that  he  should  have' the  use  of  it 
as  a  gifti  such  a  state  of  circumstances  excludes  the  idea 
of  a  contract  for  the  payment  of  rent;  yet  where  the 
father,  under  such  a  state  of  things,  died  intestate,  the 
use  and  occupation  of  the  land  shoiild  be  charged  against 
the  son  in  the  distribution  of  the  estate  as  an  advance- 
ment.   Robinson  vs.  Robinson,  393. 

ADVANCEMENT. 

Where  a  father  placed  a  son  in  possession  of  a  tract  of 
land^  with  the  intention  that  he  should  have  the  use  of 
it  as  a  gift,  such  a  state  of  circumstances  excludes  the 
idea  of  a  contract  for  the  payment  of  rent;  yet  where  the 
father,  under  such  a  state  of  things,  died  intestate,  the 
use  and  occupation  of  the  land  should  be  charged  against 
the  son  in  the  distribution  of  the  estate  as  an  advance- 
ment.    Robinson  vs.  Robinson^  392. 

AFFRAY.     See  Ceiminal  Law. 

AGENT. 

An  agent  is  competent  to  prove  his  own  agency.  449. 
AMENDMENTS. 

1.  The  question  of  the  right  of  complainant  to  amend  an  at- 
tachment bond,  cannot  be  made '  in  the  supreme  court, 
unless  a  motion  to  amend  was  made  in  tne  chancery 
court.     BanJc  of  Alabama  vs.  Fitzpatrickj  311. 

2.  When  the  defendant  applies  to  amend  his  pleadings, 
the  amended  plea  must  be  offered:  if  it  be  not,  it  is  in 
the  discretion  of  the  court  to  refuse  the  application. — 
Rainey  Sf  Henderson  vs.  Sanders^  447. 

3.  In  an  action  for  slander  the  defendant  pleaded  justifica- 
tion, and  after  the  testimony  was  submitted  to  the  Jury 
the  defendant  moved  the  court  to  amend  his  plea  ot  jus- 
tification, so  as  to  embrace  any  faking  of  the  words 
imputed  before  action  brought,  ^he  defendant  insisted 
that  the  amendment  should  be  allowed  only  on  condition 
of  a  mistrial  and  continuance.  The  court  allowed  the 
amendment  without  the  condition:  Held,  that  this  was 
erroneous.  The  amendment  should  have  been  allowed, 
a  mistrial  entered,  and  the  cause  continued.  Fctolks 
vs.  Ijong^  611. 
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1.  Where  a  fact  is  charged  in  the  bill  and  denied  in  the 
answer,  to  authorize  a  decree  fer  complainant  there  must 
be  two  witnesses,  or  one  witness  ana  corroborating  cir- 
cumstances, sustaining  the  allegations  of  the  bilL.  But 
before  this  rule  applies,  there  must  be  a  positive  and 
circumstantial  denial  of  the  facts  alledged  in  the  bilL 
Raines  vs.  Jones.  400. 

S.  Where  the  defendant  admitted  a  tender,  or  conversa- 
tions in  regard  thereto,  in  his  answer,  be  could  not,  by 
a  subsequent  and  amended  answer,  take  back  admis- 
sions.   Ibid. 

See  Guaranty. 

ASSUMPSIT. 

1.  In  actions  of  indebitatus  assumpsit  and  debt  upon  executed 
contracts,  the  plaintiff  may  relinquish  part  of  his  claim, 
with  a  view  to  give  a  justice  of  the  peace  jurisdiction, 
and  recover  judgment  for  the  balance.  The  judgment 
recovered  is  a  bar  to  a  suit  for  the  part  relinquished,  if 
pleaded.     Carroway  vs.  Burton^  108. 

2.  Where  an  action  of  assumpsit  is  brought  upon  an  in- 
strument which  itself  contains  a  promise  or  undertaking 
to  pay,  it  is  not  necessary  formally  to  set  forth  another 
promise  resulting  from  the  legal  hability.  WoodMm  vs. 
Moody,  303. 

3.  An  action  of  assumpsit  will  lie  on  an  assignment  of  a 
bill  single,  under  seal  of  assignor,  which  waives  demand 
and  notice.    Jones  vs.  Lowe,  333. 

ATTACHMENT  IN  EQUITY. 

1.  An  action  on  the  case  lies  against  the  plaintiff  in  an  at- 
tachment bill  for  the  wrongful  suing  out  of  such  attach- 
ment, and  the  defendant  in  the  attachment  bill  is  not 
bound  to  sue  in  the  first  instance  on  the  attachment 
bond.     Smith  vs.  Story ^  169. 

2.  The  mere  failure  to  succeed  in  the  prosecution  of  an 
attachment  bill  does  not  j^er  «e,put  the  plaintiff  in  the 
wrong,  and  subject  him  to  a  suit  for  damages  for  wrong- 
fully suing  out  such  attachment.  For  the  grounds  and 
principles  upon  which  damages  may  be  recovered,  resprt 
must  be  had  to  the  common  law  action  for  malicious 
prosecutions.    Ibid. 
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3.  A  creditor  decoyed  the  slave  of  a  non-resident  debtor 
into  the  state  of  Tennessee  for  the  purpese  of  having 
him  subjected  to  the  satisfaction  of  his  debt  by  attach- 
ment: Held,  that  a  levy  of  the  attachment  upon  the 
slave  so  decoyed  into  the  state,  did  not  give  the  court 
jurisdiction,  and  the  court  upon  the  dimissal  of  the  at- 
tachment bill  had  the  power  to  order  the  slave  to  be 
carried  to  the  state  line  and  delivered  to  the  debtor  or 
agent     Timnums  vs.  Garrisouj  148. 

4.  The  execution  of  a  bond  as  required  by  statute  is  a  ne- 
cessary prerequisite  to  the  issuance  of  an  attachment 
bill;  and  where  the  bond  is  not  such  as  is  required  by 
the  statute,  it  is  the  same  thing  a^  though  there  was  no 
bond,  and  in  either  case,  a  motion  to  dismiss  is  the  pro- 
per remedy.     Bank  of  Alabama  vs.  Fuzpatrickf  311. 

6.  The  question  of  the  right  of  complainant  to  amend  an 
attachment  bond,  cannot  be  made  in  the  supreme  court, 
unless  a  motion  to  amend  was  made  in  the  chancery 
court.     Ibid. 

6.  The  8th  section  of  the  act  of  1836,  chap.  43,  giving  an 
attachment  in  equity  to  an  accommodation  endorser  or 
security  against  the  principal,  does  not  confer  the  rem- 
edy on  a  subsequent  endorser  against  a  prior  endorser. 
TiMnjer  vs.  Newmajij  329. 

^  7.  A  court  of  chancery  has  no  power  to  impound  the  pro- 
perty of  the  defendant,  who  is  about  to  remove  the  same 
B^ond  the  jurisdiction  of  the  court,  for  the  purpose  of 
holding  it  to  satisfy  the  judgment  of  a  court  of  law. — 
Uiiiof^  Bank  vs.  Newman^  320. 

8.-  Where  an  attachment  bill  states  the  amount  of  the  de- 
fendant's indebtedness,  it  is  not  necessary  the  affidavit 
should  state  it.     Foster  vs.  HaU  SfEatoni  346. 

9.  The  term  domicil  has  a  more  extensive  signification 
than  the  term  residence.  In  addition  to  a  residence,  it 
embraces  within  its  meaning  the  intention  of  making 
that  residence  the  home  of  the  party.     Ibid. 

10.  If  the  complainant  in  an  attachment  bill  fail  to  state  in 
•  Jiis  bill  or  affidavit  attached  thereto  the  amount  of  the 
defendant's  indebtedness;  or  if  defendant  be  not  a  non- 
resident, and  the  defendant  answers,  he  waives  those 
objections.  They  are  matters  which  should  be  pleaded 
in  abatement.    Ibid. 


644  INDEX. 

ATTACHMENT  IN  EQUITY— Cominued. 

11.  The  filing  of  an  attachment  bill  by  one  meti^ber  of  a 
firm  against  the  others,  dissolves  the  firm:  not  so  where 
a  creditor  files  the  bill  and  attaches  the  property  of  the 
firm.     Ibid. 

12.  A  corporation,  foreign  or  domestic,  can  sue  or  be  sued 
under  the  attachment  laws  of  the  state  of  Tennessee. 
Union  Bank  vs.  United  States  Bank^  369. 

13.  The  creditor  of  a  non-resident  may  attach  a  fimd  in  his 
own  hands,  or  a  sum  of  money  aue  from  him  to  such 
non-resident,  where  the  note  is  in, the  hands  of  the  non- 
resident's agent,  or  a  fraudulent  transferee  within  the 
jurisdiction  of  the  court,  and  may  subject  the  same  to 
the  satisfactioi;!  of  bis  debt.     Boyd  vs.  Bayless^  386. 

ATTORNEY. 

An  attorney  is  an  officer  of  the  court,  and  when  he  in- 
stitutes a  suit  the  presumption  is  that  he  is  duly  author- 
ized to  do  so;  and  therefore  a  power  of  attorney  not  au- 
thenticated, a  letter,  or  any  parol  evidence  which  raises 
a  reasonable  presumption  of  the  existence  of  autiiority, 
is  sufficient. '  Rogers  vs.  Lessees  of  Rebecca  Park^  480. 

AWARD. 

1.  In  an  action  of  assumpsit  the  defendant  pleaded  non- 
assumpsit,  statute  of  limitations,  and  set-effi  ^*The 
cause"  was  referred  "to  the  award  and  arbitrament"  of 
three  persons,  whose  award  was  to  be  "the  judgment  of 
the  court."  The  arbitrators  awarded,  that  "defendant 
recover  of  the  plaintiff  the  sum  of  $150,"  and  judgment 
was  entered  up  accordingly:  Held,  that  this  jud^ent 
was  erroneous.  The  deiendant  demanded  nothing  in 
the  suit,  and  the  arbitrators  were  clothed  with  authority 
to  determine,  not  all  the  matters  in  dispute  between  the 
parties,  but  the  matter  in  controversy  involved  in  the 
suit.     Kincaid  vs.  Smiths  151. 

2.  Where  the  matters  involved  in  a  suit  were  submitted  to 
arbitration,  with  an  agreement  of  record,  that  the  award 
should  bethe  judgment  of  the  court,  and  the  arbitrators 
awarded  $150  to  the  defendant,  and.  this  was  made  the 
judgment  of  the  court:  Held,  that  the  couit  had  no 
power  to  enter  up  judgment  for  that  sum:  it  had  power 
to  enter  up  judgment  for  the  defendant,  as  the  award 
determinea  that  defendant  owed  plaintiff  nothing. — 
Ibid, 
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BAIL. 

See  Recognizancb. 
BONDS,  STATUTORY. 

1.  Where  a  bond  was  given  to  the  governor  and  his  suc- 
cessors in  office  by  a  clerk,  which  was  not  a  statutory 
bond;  held,  that  no  action  lay  in  the  name  of  the  success- 
or: but  the  bond  being  a  good  common  law  bond,  the 
action  should  be  brought  m  the  name  of  the  personal 
representative  of  the  deceased  governor.  Jones  vs.  Wi- 
ley, 146. 

2.  The  plaintiff  declared  upon  a  constable's  bond,  and 
made  profert  of  the  original.  On  oyer  craved,  he  pro- 
duced a  copy,  and  the  defendant  demurred  for  a  vari- 
ance: Held,  that  the  demurrer  was  sustainable.  The 
fact,  that  during  the  argument  of  the  demurrer  the  origi- 
nal was  brought  into  court,  would  make  no  difference. 
Jones  vs.  Simmons^  314. 

3.  A  declaration  ip  covenant  on  a  constable's  bond,  averred 
the  execution  of  a  bond  payable  to  "N.  Cannon,  for  his 
life,  and  his  successor  in  office:"  Held,  that,  as  exhibit- 
ed in  the  declaration,  this  was  not  a  good  statutory  bond, 
but  vested  in  the  personal  representatives  of  Cannon  the 
right  to  sue.     Camion  vs.  Hollis,  334. 

4.  Where  a  constable's  bond  is  taken,  payable  to  the  gov- 
ernor for  the  time  being  and  his  successors  in  office,  the 
right  to  sue  vests  in  the  successor,  and  not  in  the  per- 
sonal representative  of  the  deceased;  and  if  the  bona  be 
not  statutory,  and  suit  be  brought  in  the  name  of  the 
personal  representative,  the  facts  which  give  the  right 
to  the  personal  representative  to  sue  must  be  exhibited 
in  the  oeclaration,  or  a  demurrer  lies.  Cannon  vs.  Snotv- 
don,  360. 

6.  In  covenant  on  a  constable's  bond,  the  breach  was,  that 
a  constable  collected  money  from  Davis,  and  failed  to 

Eay  it  over.     The  proof  was,  that  he  collected  it  from 
^avis  and  another.  Held,  that  the  breach  was  sufficient- 
ly proved.     Michie  vs.  The  Governor^  486. 

BOUNDARY. 

1.  A  call  for  course  and  distance  must  yield  to  a  call  for 
natural  objects.     Massengill  vs.  Boyles,  206. 

2.  Parol  evidence  is  not  admissible  to  control  the  descrip- 
tion of  land  in  a  ^rant,  unless  monuments  of  boundary 
were  made  at  the  tiin^  of  the  execution  of  the  grant.  IbuL 
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CASE. 

1.  Lies  against  an  innkeeper  for  neglect.  See  Dickerson 
vs.  Rogersy  179. 

2.  Lies  against  plaintiff  on  an  attachment  bill  for  wrongful- 
ly suing  out  such  attachment.     Smith  vs.  Srory,  169. 

CHANCERY. 

1.  A  locative  interest  is  an  equity.  Hopkins  vs.  ToePs  heirs^ 
46. 

2.  When  chancery  will  enjoin  the  payment  of  purchase 
money  upon  breach  of  covenant  of  seizin.  Ingram  vs. 
Morgan^  66. 

3.  Equity  between  indorsers.   See  Appleu>hite  vs.  Shawy  93. 

4«  In  the  absence  of  fraud  or  eviction,  the  vendee  of  real 
estate  in  possession  under  a  deed  with  covenants  of 
general  or  special  warranty,  is  entitled  to  no  equitable 
relief  on  account  of  outstanding  incumbrances  or  ad- 
verse title.     EUiott  vs.  Thampsany  99. 

6.  Where  there  is  a  sale  of  a  slave  by  bill  of  sale,  with 
warranty  of  soundness  of  body  or  mind,  a  court  of  chan- 
cery has  no  jurisdiction,  unless  the  warranty  be  fraudu- 
lent. In  the  absence  of  fraud,  the  remedy  is  by  action 
at  law  on  the  warranty.     Bdew  vs.  Clark,  506. 

6.  Where  the  intellect  of  a  slave  is  warranted  to  be  sound, 
and  the  fact  of  soundness  is  doubtful,  a  court  of  chan- 
cery has  no  jurisdiction.  The  question  of  fact  in  such 
a  case  must  be  submitted  to  a  jury.    Und. 

7.  Jurisdistion  of  chancery  to  declare  void  entries  and 
grants,  157. 

8.  Partition  bill:  when  it  does  not  operate  as  an  estoppel; 
and  when  partition  will  not  be  made,  177. 

9.  When  a  court  of  chancery  will  decree  an  account  against 
an  agent,  183. 

10.  What  constitutes  a  resulting  trust  which  will  be  set  up 
in  chancery,  234,  417. 

11.  Where  a  bill  of  interpleader  is  filed,  a  court  of  chancery 
will  not  actively  intertere  to  dispose  of  a  fund,  except  in 
favor  of  one  who,  either  fit)m  proof  or  from  a  pro  conr 

fesso  judgment,  appears  best  entitled.     Pillow  vs.  -4W- 
ridge^  287.  I 
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12.  Jurisdiction  of  chancery  to  enforce  reconveyance  on 
payment  of  redemption  money,  325. 

13.  A  court  of  chancery  has  no  power  to  impound  the  pro- 
perty of  the  defendant,  who  is  about  to  remove  the  same 
beyond  the  jurisdiction  of  the  court,  for  the  purpose  of 
holding  it  to  satisfy  the  judgment  of  a  court  of  law. — 
Unio?i  Bank  vs.  Nevmmn,  330. 

14.  The  creditor  of  a  non-resident  may  attach  a  fund  in  his 
own  hands,  or  a  sum  of  money  due  from  him  to  such 
non-resident,  where  the  note  is  in  the  hands  of  the  non- 
resident's agent,  or  a  fraudulent  transferee  within  the 
jurisdiction  of  the  court,  and  may  subject  the  same  to 
the  satisfaction  of  his  debt.     Boyd  vs.  Bayless^  286. 

CONSTABLE. 

1.  A  constable  who  receives  a  note  and  executes  bis  receipt 
for  the  collection  of  it,  has  the  power  to  sue  out  a  war- 
rant, prosecute  the  suit  to  judgment,  take  out  execution, 
receive  the  money  and  execute  a  binding  and  valid  re- 
ceipt to  the  defendant  in  the  execution:  but  he  cannot, 
by  virtue  of  his  agency,  or  as  an  officer,  receive  any 
thing  from  the  de^ndant  but  money;  and  if  he  do,  it  is 
not  a  discharge  of  the  execution.    Vooney  vs.  Wade^  444. 

See  Bond,  STATtJTOET. 

See  Sheriff.     Sxjbeties. 

CONSTITUTIONAL  LAW. 

1.  The  right  of  a  creditor  to  imprison  the  body  of  a  debtor 
existing  at  the  time  of  the  formation  of  the  contract  is  no 
part  of  the  contract.  It  is  a  remedy  given  by  law  for 
the  enforcement  of  the  contract,  and  may  be  repealed* 
The  legislature  may  vary  the  nature  and  extent  of  the 
remedies  and  prescribe  the  times  and  modes  in  which 
remedies  shall  be  pursued;  yet  have  no  power  to  abol- 
ish all  the  remedies  existing  at  the  time  the  contract  was 
made,  so  as  to  leave  the  creditor  no  redress.  Wood/in 
vs.  Hooper^  13. 

2.  See  Williams  vs.  Kamesy  9. 

3.  To  the  jury  belongs  the  province  of  judging  of  the  cred- 
ibility of  witnesses  and  ascertaining  the  truth  of  contest- 
ed statemcQts;  yet  this  must  be  done  by  deliberate  ex- 
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amination  of  the  weight  of  the  respective  characters  of 
the  witnesses  and  the  consistency  and  probability  of 
their  statements,  and  not  by  experiments,  such  as  send- 
ing the  constable  out  of  the  room,  closing  the  door,  and 
then  talking,  with  a  view  to  ascertain  whether  their 
voices  could  be  heard  out  of  doors;  or  running,  with  a 
view  to  ascertain  whether  their  tracks  would  be  longer 
or  shorter  than  when  walking,  and  the  like.  Jim  vs* 
The  State,  289. 

4.  The  legislature  have  the  constitutional  power  lo  exclude 
corporations  from  becoming  purchasers  of  the  public 
domain.     The  State  vs.  Nasfivdle  University^  157. 

5.  A  clause  in  the  constitution  of  the  state  of  Mississippi 
declares,  that  the  introduction  of  slaves  into  that  state 
''as  merchandise,  or  for  sale,  shall  be  prohibited  from 
and  after  the  first  day  of  May,  1833."  Held,  that  this 
was,  per  «e,  an  inhibition  without  the  aid  of  legislative 
enactments.     Yerger  vs.  Rains.  269. 

6.  The  legislature  have  no  power  to  extend  the  obligation 
of  bail  to  a  more  remote  day  than  that  mentioned  m  the 
recognizance.     The  State  vs.  Edtmrds,  226. 

7.  The  9th  section  of  the  6th  article  of  the  constitution  pro- 
vides, that  judges  "shall  not  charge  the  jury  with  re- 

Sect  to  matters  of  fact,  but  may  state  the  testimony." 
eld,  that  this  clause  vests  in  the  judges  a  legal  discre- 
tion to  state  the  testimony  or  not,  as  the  circumstances 
may  require.  The  mere  refusal  to  state  the  facts  sworn 
to  by  the  different  witnesses,  is  not  ipso  fcucto  error. 
Ivey  vs.  Hodges,  154. 

8.  Where  the  testimony  is  conflicting  and  diflScult  of  re- 
collection and  comprehension,  and  a  controversy  arises 
as  to  the  statements  of  the  witnesses,  it  is  the  duty  of 
the  court  to  recall  the  witnesses  or  state  their  testimony; 
and  a  refusal  to  do  so,  where  injury  did  or  might  be 
necessarily  supposed  to  arise  from  the  non-exercise  of 
the  power,  is  error,  for  which  the  judgment  should  be 
reversed.     Ibid. 

9.  The  judge  has  no  right  to  declare  what  is  proved,  but 
simply  to  state  what  is  sworn  to.  The  truth  of  the 
statements  of  witnesses,  and  the  deductions  to  be  drawn 
therefrom,  must  be  left  to  the  jury.     Bnd.  ^ 
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CONTINUANCE. 

1 .  The  granting  or  refusal  of  a  continuance  is  discretionary 
in  the  circuit  court,  and  the  proceeding  of  the  court  will 
not  be  reversed  in  such  cases,  unless  a  palpably  clear 
case  of  injustice  is  made  out.  Jarriagin  vs.  Atkinson^ 
470. 

2.  In  an  action  for  slander  the  defendant  pleaded  justifica- 
tion, and  after  the  testimony  was  submitted  to  the  jury 
the  defendant  moved  the  court  to  amend  his  plea  of 
justification,  so  as  to  embrace  any  speaking  of  the  words 
imputed  before  action  brought.  The  defendant  insisted 
that  the  amendment  should  be  allowed  only  on  condi- 
tion of  a  mistrial  and  continuance.  The  court  allowed 
the  amendment  without  the  condition:  Held,  that  this 
was  erroneous.  The  amendment  should  have  been  al- 
lowed, a  mistrial  entered,  and  the  cause  continued. — 
Fowlks  vs.  Longy  511. 

CORPORATIONS. 

1.  The  legislature  has  the  constitutional  power  to  exclude 
corporations  from  becoming  purchasers  of  the  public 
domain.     The  State  vs.  Nashville  University^  167. 

2.  The  Nashville  University  by  its  charter  is  empowered 
"to  have,  receive  and  enjoy  lands,  tenements,  &c."  The 
act  entitled  "Aa  act  to  dispose  of  the  lands  in  the  Ocoee 
district,"  (1837-8,  ch.  2,  sec.  2,)  after  the  expiration  of 
a  given  time  during  which  occupants  had  a  preference 
right  of  entry,  subjected  the  land  to  entry  by  "any  per- 
son or  persons  wishing  to  make  the  same."  The  Nash- 
ville University  entered  lands  in  the  Ocoee  district. 
Held,  that  the  word  "person"  embraced  corporations; 
and  the  Nashville  University  having  the  power  to  "have, 
receive  and  enjoy  lands,"  had  the  right  to  enter  lands  in 
the  Ocoee  district.     Ibid. 

3.  The  Nashville  University  having  the  right  to  enter  lands 
as  natural  persons,  and  also  having  the  right  to  the  pro- 
ceeds of  the  sale  of  two  half  townships,  tne  entry  taker 
permitted  the  University  to  enter  the  said  land  without 
the  payment  of  the  money  required  by  law  from  other 
enterers,  the  University  giving  its  receipt  to  the  state  for 
so  much  money,  as  the  proceeds  of  the  sale  of  said  land: 
Held,  that  the  entries  and  grants  thereupon  were  legal 
against  the  state.     Ibid. 

4.  The  legislature  have  the  power  to  authorize  companies, 
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chartered  to  construct  turnpikes,  to  construct  them  on 
existing  public  roads;  and  the  constructing  of  such  turn- 
pikes abohshes  the  old  roads  on  which  they  are  located, 
or  which  run  parallel  with  and  adjoining  them.  No- 
lensville  Turnpike  Cmnpany  vs.  Baker ^  316. 

6.  A  corporation,  foreign  or  domestic,  can  sue  or  be  sued 
under  the  attachment  laws  of  the  state  of  Tennessee. 
Union  Bank  vs.  United  States  Bank^  369. 

6.  A  corporation  can  exercise  no  powers  but  those  which 
are  expressly  conferred  upon  it  by  the  charter,  or  those 
which  are  necessary  to  enable  it  to  carry  into  effect  the 
purposes  for  which  it  was  created.  Hopkins  vs.  GaUor 
tin  Turnpike  Company  ^  403. 

7.  A  corporation  has  power  to  make  a  deed  assigning  its  ef- 
fects to  a  trustee  for  the  benefit  of  creditors.     Ibid. 

8.  It  is  not  necessary  that  the  oflScer  of  a  corporation  making 
a  deed  on  behalf  of  the  corporation  should  be  authorized 
by  power  of  attorney  to  affix  the  seal  of  the  corporation. 
lUd. 

9.  Where  the  president  of  a  corporation  makes  a  deed  on 
behalf  of  the  corporation  and  affixes  the  seal  of  the  cor- 
poration thereto,  it  will  be  presumed,  in  the  absence  of 
proof,  that  he  was  duly  authorized  by  a  vote  of  the 
board  to  make  the  deed.     Ihid. 

m 

10.  A  corporation  agreed  with  certain  creditors,  that  if  they 
would  take  stock  in  the  company,  their  debts  should  be 
paid  in  bonds  of  the  state  of  Tennessee,  which  the  com- 
pany would  procure,  provided  they  would  take  them  at 
not  less  than  eighty  cents  in  the  dollar.  They  subscrib- 
ed. No  order  of  the  board  was  made  for  the  assign- 
ment or  delivery  of  the  bonds  to  the  creditors,  and  no 
assent  on  the  part  of  the  creditors  had  been  made  to 
take  them  at  eighty  cents  in  the  dollar.  The  property 
therefore  remained  in  the  company,  and  the  bonds  were 
subject  to  the  lien  of  the  attachment.     Ihii. 

1 1 .  The  legislature  provided,  that  the  state  should  subscribe 
for  one  half  of  the  stock  in  all  incorporated  rail  road  or 
turnpike  companies;  and  also  provided,  that  the  state 
should  have  a  lien  on  the  property  of  the  company  to  the 
extent  of  money  advanced  by  the  state  as  a -corporator, 
for  the  purpose  of  securing  the  payment  of  a  similar 
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amount  by  the  oiher  corporators.  The  state  subscrib- 
ed for  one  half  of  the  stock  of  the  Lagrange  and  Mem- 
phis Rail  Road  Company,  and  paid  it.  Held,  that  this 
lien  attached  to  the  property  of  the  company,  and  that 
the  property  could  not  be  seized  hyji.fa.  at  the  instance 
of  creditors,  until  the  extinguishment  of  the  lien  by  the 
payment  of  the  stock.  The  State  vs.  The  Lagrange  and 
Memphis  Rail  Roadj  488. 

COVENANT. 

See  Bond. 

1.  In  the  absence  of  fraud  or  eviction,  the  vendee  of  real 
estate,  in  possession  under  a  deed  with  covenants  of 
general  and  special  warranty,  is  entitled  to  no  equitable 
relief  on  account  of  outstanding  encumbrances  or  ad- 
verse title.     Elliott  vs.  Thomjjsan^  99. 

2.  It  is  now  well  settled,  that  the  vendee  of  real  estate, 
with  covenant  of  warranty,  on  eviction,  recovers  of  the 
vendor  the  consideration  money  and  interest.     Ibid. 

3.  Mays,  for  a  stipulated  consideration,  covenanted  to  de- 
liver a  given  number  of  barrels  of  corn  to  Jennings,  and 
Jennings  bound  himself  to  furnish  sacks  to  put  the  corn 
in.  Jennings  delivered  the  sacks,  which  were  received, 
and  Mays  failed  to  deliver  the  corn  or  return  the  sacks. 
Held,  that  in  a  suit  on  the  covenant  for  a  breach  thereof 
for  not  delivering  the  com  sacked,  the  value  of  the  sacks 
detained  was  proper  to  be  considered  in  estimating  the 
damages,     mays  vs.  Jennings^  102. 

4.  Where  a  covenant  was  made  for  the  delivery  of  a  given 
number  of  barrels  of  corn,  the  quantity  should  be  as- 
certained by  the  bushel  measure  as  fixed  by  law,  and 
not  by  weight  and  evidence  of  a  neighborhood  custom, 
which  cannot  be  permitted  to  control  the  law.     Ibid. 

6.  Courts  in  the  construction  of  covenants,  should  favor 
that  construction  which  is  obviously  most  just.  Hal- 
loivay  vs.  Lacy. 

6.  Lacy  agreed,  by  covenant,  to  serve  Halloway  as  over- 
seer for  a  term  of  years,  for  the  sum  of  $800:  Held,  that 
this  was  a  dependent  covenant,  and  that  Lacy  had  no 
right  of  action  against  Halloway  till  he  bad  performed 
the  services.     Rid. 


552  L\DEX. 

COVENANT— C(w^mi^. 

7.  Trigg  covenanted  to  deliver  to  Hally  **his  growing  crop 
of  cotton  in  good  order,  put  up  in  Kentucky  or  India 
bagging,  well  and  sufficiently  tied  with  rope,  and  said 
cotton  to  be  well  handled."  Held,  that  the  covenant 
did  not  bind  Trigg  by  absolute  engagement  to  dehver 
cotton  free  from  stain  and  of  fair  quality.  It  bound  him 
to  use  the  utmost  care  and  attention  in  picking,  ginning 
and  baling  the  cotton,  but  did  not  guaranty  against  the 
inevitable  casualties  of  the  seasons.  Trigg  vs.  Hcdly, 
493. 

8.  McAlister  bound  himself  by  covenant,  to  pay  for  Robin- 
son certain  debts  due  by  Robinson  to  Marberry.  Mar- 
berry  instituted  an  action  of  covenant  against  McAlister 
on  the  instrument:  Held,  that  he  had  no  legal  interest 
therein,  and  that  the  action  would  not  lie. 

9.  A  covenant  ol  seizin  made  by  one  who  has  no  title,  gives 
a  right  of  action  so  soon  as  the  covenant  is  made,  and  no 
eviction  as  in  covenants  of  warranty  is  necessary;  where 
the  vendor  is  insolvent,  a  court  of  chancery  will  enjoin 
the  collection  of  the  purchase  money.  Ingram  vs.  Moi- 
gauj  Garrett  et  ah  66. 

COURTS. 

1.  A  court  has  the  power,  at  any  time  during  the  term,  to 
alter,  niodify  or  overrule  its  decrees  or  judgments. — 
Timmons  vs.  Garrison,  148. 

2.  Clerical  errors  may  be  corrected  by  the  court  at  a  sub- 
sequent term,  but  cannot  be  corrected  from  the  memory 
of  the  judge,  or  from  written  evidence  filed  in  the  cause: 
they  can  only  be  corrected  by  proceedings  of  record. 
Ridgeway  vs.  Ward,  430. 

CRIMINAL  LAW. 

1.  In  all  cases  of  treason  and  felony,  defendant  must  be 
present  when  the  verdict  is  rendered;  and  if  he  be  not 
present,  the  verdict  cannot  be  permitted  to  stand. — 
Clark  vs.  The  State,  254. 

See  Indictment.    Presentment.   Evedbnce.    Jury. 
New  Trial.    Verdict. 

Counterfeiting. 

2.  When  the  offence  charged,  is  the  passing  counterfeit 
coins,  the  guilty  knowledge  of  the  defendant  being<in 
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issue,  proof  that  the  defendant  passed  other  counterfeit 
coins  of  the  same  character,  about  the  same  time,  and 
the  circumstances  under  which  they  were  passed  by 
him,  as  that  witness  won  them  at  a  gambling  bouse,  is 
competent  evidence*     Powers  vs.  The  State^  274. 

Larceny. 

3.  Where  a  circuit  judge  orders  a  prosecution  ex  officio,  it 
is  not  necessary  that  the  order  should  show  that  it  was 
Intiade  upon  an  examination  of  witnesses.  If  the  order 
be  made,  it  will  be  presumed  to  have  been  made  as  the 
statute  directs.     Simpson  vs.  T%e  States  456. 

4.  No  indictment  for  larceny  lies  in  the  courts  of  this  state, 
where  the  property  has  been  stolen  in  another  state  and 
brought  by  the  thief  into  this  state.     Ibid. 

5.  Where  the  thief  is  found  in  possession  of  the  goods  in 
this  state,  the  presumption  is,  that  the  larceny  was  com- 
mitted in  the  state;  and  if  he  wishes  to  evade  a  trial,  be 
must  show  they  were  stolen  in  another.     Ibid. 

6.  The  5th  and  6th  sections  of  the  act  establishing  a  crim- 
inal court  JEbr  certain  civil  districts  in  the  county  of  Shel- 
byi  confer  exclusive  jurisdiction  of  all  ofiences  commit- 
ted after  the  passage  of  the  act;  and  expressly  reserves 
to  the  circuit  court  jurisdiction  of  all  ofiences  committed 
prior  to  the  passage  of  the  act.  The  10th  section  of  the 
act  repeals  all  laws  giving  to  the  circuit  court  jurisdic- 
tion of  oflfences.  Held,  that  the  several  sections  must 
be  construed  in  reference  to  each  other,  and  that  the 
10th  section  repealed  ail  the  existing  laws,  giving  juris- 
diction to  the  circuit  court  of  ofiences,  except  jurisdic- 
tion of  the  class  of  cases  reserved  in  the  5th  and  6th 
sections.     Davis  vs.  The  Staie^  427. 

MURDBB. 

7.  The  cases  of  MitcheU  vs.  The.  State,  5  Yerger,  340,  and 
Dak  vs.  The  State,  10  Yerger,  551,  defining  murder  in 
the  first  decree  under  the  penal  code  of  1829,  approved. 
Stoan  vs.  The  State,  136. 

8.  The  characteristic  quality  of  murder  in  the  first  degreci 
and  which  distinguishes  it  from  murder  in  the  second 
degree,  or  any  other  homicide,  is  the  existence,  at  the 
time  of  the  death  of  the  assailed,  of  a  settled  purpose 
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and  a  fixed  deliberate  design  on  the  part  of  tbe  assailant, 
that  his  assault  should  produce  death.  The  length  of 
time  which  the  assailant  deliberates  on  his  intention,  is 
not  material.     Ibid. 

9.     Drunkenness  is  no  excuse  for,  or  justification  of  crime. 
Martin  &  Yerger,  157,   Cornwall  vs.  The  State.     Ibid. 

10.  Where  the  nature  and  essence  of  the  crime  is  made  by 
law  to  depend  on  tbe  peculiar  state  and  condition  of 
the  criminal's  mind  at  tne  time  and  with  reference  to 
the  act  done,  drunkenness  may  be  a  proper  subject  for 
the  consideration  of  the  jury,  not  to  excuse  or  mitigate 
the  oflfence,  but  to  show  that  it  was  not  <x>mmittea. — 
Ibid. 

11.  In  an  indictment  for  murder  in  the  first  degree,  the  chief 
ingredient  in  the  offence  consisting  in  a  deliberately 
formed  design  to  take  life,  evidence  of  drunkenness  to 
an  extent  which  absolutely  incapacitates  the  defendant 
from  forming  such  a  deliberate  and  premeditated  de- 
sign, is  admissible  to  the  jurjr,  to  shpw  that  the  ofience 
has  not  been  committed.    Ibid. 

12.  An  accessory  cannot  be  tried  without  his  consent  before 
the  conviction  of  the  principal,  unless  they  are  tried  to- 
gether.    Whitehead  vs.  The  State,  278. 

See  Accessory.     Pybau  vs.  The  State,  442. 

13.  Stone  was  indicted  for  the  mnrder  of  Mitchell.  On  the 
trial,  tbe  attorney  general  offered  proof  ||oing  to  estab- 
lish tbe  fact,  that  Sone  had,  some  short  time  before  the 
murder  of  Mitchell,  set  fire  to  the  house  of  Mitchell  in 
the  night.  The  proof  was  oflfered  ix  tbe  purpose  of 
showing  Stone  to  have  been  the  perpetrator  of  the  mur- 
der. Held,  that  the  proof  was  not  admissible.  Stone 
vs.  The  State,  27. 

14.  Stone  was  indicted  for  the  murder  of  Mitchell;  and  proof 
was  admitted,  showing  that  Stone  had  beat  his  wife  and 
forced  her  to  abandcm  his  house  and  seek  refuge  under 
the  protection  of  the  deceased.  Held,  that  the  protection 
a£S)rded  by  the  deceased  was  an  aggravating  circum- 
stance to  the  prisoner,  and  therefore  proper  proof  of 
malice  prepense  on  the  part  of  the  prisoner,  and  that 
the  incidental  abuse  accompanying  and  perhaps  indu- 
cing the  flight  of  the  wife,  is  not  such  proof  upon  a  sep- 
arate criminal  charge  as  vitiates  the  verdict.     Ibid. 


INDEX.  §55 

CRIMINAL  LAW— CofUinued. 
Rape. 

15.  The  court  charged  the  jury,  that  if  the  female  assaulted 
consented  through  fear,  or  consented  after  the  fact,  or 
was  taken  at  first  with  her  consent,  if  she  was  after- 
wards forced,  the  offence  was  committed.  Held,  that 
there  was  no  error  in  this  charge.  Wright  vs.  The 
State,  194. 

MlSDBMBANOBS^ 

Affray. 

16.  An  indictment  for  an  affray  must  charge  a  fighting  by 
two  or  more  persona  in  a  pubhc  place.  It  will  not  be  good 
if  it  only  charge,  that  they  '^made  an  affray."  It  must 
charge  the  facts  which  constitute  the  offence,  and  not 
merely  the  technical  designation  thereof.  The  State  vs. 
Priddy  and  Ray^  429. 

Bettino  on  Elections. 

17.  The  act  of  1841,  entitled  ^^An  act  to  suppress  illegal 
voting,"  authorizes  grand  juries  to  bring  oefore  them, 
by  subpoena,  the  judges,  inspectors,  clerks  and  officers 
of  elections,  for  the  purpose  of  presenting  offences 
against  the  act.  It  does  not  extend  the  power  to  the 
jury  to  bring  forward  any  witnesses  except  those  spe- 
cifically named  in  the  act.     Deshazo  vs.  The  State^  275. 

See.GAMiNO. 

18.  The  act  of  1831,  ch.  103,  sec.  3,  prohibits  slaves  from 
practicing  medicine,  under  all  circumstances.  Macon 
vs.  The  State,  421. 

19.  An  indictment  which  charges  that  the  defendant  with 
force  and  arms  took  a  negro  slave  from  the  field  and 
possession  of  the  owner,  does  not  charge  an  indictable 
offence.     The  State  vs.  Watkins,  256. 

20.  The  act  of  1837,  ch.  126,  sec.  2,  subjecting  executors, 
administrators  and  guardians  to  indictment,  in  the  event 
of  a  failure,  upon  notification,  to  setde  their  accounts 
once  in  each  year,  before  the  clerk  of  the  county  court, 
does  not  apply  to  cases  where  a  final  settlement  has 
been  made  of  all  the  estate  in  their  hands.  The  State 
vs.  Parrithj  285. 
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DEBT. 

A  joint  action  of  debt  lies  against  the  persons  who  hare 
bound  themselves  by  the  same  writing,  to  pay  a  sum  of 
money,  the  one  with,  and  the  other  without  seaL  Old* 
ham  and  Baily  vs.  Hunt,  932* 

DEPUTY  SHERIFF. 

1.  The  act  of  1829,  chapter  11,  sec.  1,  gives  to  the  sheriffa 
remedy  by  moticm  against  his  deputy  and  sureties,  upon 
ten  days'  notice,  wli^n  he  shall  have  '^become  liable  to 
pay  money  for  the  default  or  misconduct  of  his  deputy.'* 
Held,  that  a  just  construction  of  this  act  requires  that 
the  defkuh  or  misconduct  of  the  deputy  should  be  judi- 
dicially  ascertained  before  the  sheriff  should  have  bis 
remedy.     Patterson  vs.  Coleman^  64. 

3.  Where  a  sheriff  has  paid  money  for  his  deputy  he  can 
recover  a  judgment  against  the  deputy  by  motion,  with- 
out having  the  extent  of  such  sheriff's  liability  ascer- 
tained by  a  judgment  against  him.  Jamagin  vs.  Atkm- 
<09i,  474. 

3.  The  sheriff  is  by  law  the  collector  of  state  and  county 
taxes,  and  a  bond  ^ven  by  a  deputy  sheriff  faithfuUy 
to  discharge  the  duties  of  a  deputy,  embraces  a  defal- 
cation in  not  paying  over  taxes  collected  by  such  depu- 
ty.    Bid. 

DIVORCE. 

A  wife  is  entitled  to  a  divorce  where  the  conduct  of  her 
husband  is  such,  that  it  is  unsafe  for  her  to  live  with 
him;  or  where  he  is  in  the  habit  of  ofiering  such  indigni- 
ties to  her  as  render  her  condition  intolerable.  Payne 
v.s  Payne,  600. 

DRUNKENNESS. 

Drunkenness  is  no  excuse  for,  or  justification  of  crime. 
Martin  &  Yerger,  167,  Cornwall  vs.  The  State.  Stoan 
vs.  The  State,  136. 

EASEMENTS.     • 

When  extinguished.  See  NolensvtUe  Turnpike  Company 
vs.  Baker,  316. 
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EJECTMENT. 

1.  A  locative  interest  in  land  is  an  equitable,  and  not  legal 
interest;  and  therefore  cannot  be  noticed  in  an  action  of 
ejectment.    Hopkins  vs.  IheVs  heirsj  46. 

2.  .  The  statutes  of  this  state,  authorizing  partition  of  real 

estate,  apply  to  the  owners  of  legal,  and  not  equitable 
estates;  and  therefore  partition  cannot  be  made  of  a  lo- 
cative interest,  where  the  locator  has  acquired  no  title 
by  conveyance,  or  by  biU  under  the  act  of  1829,  ch.  84. 

3.  A  partition  bill  filed  by  one  heir  against  the  others,  and 
a  decree  thereupon  for  partition,  does  not  estop  any  one 
of  the  others  from  asserting  his  claim  to  any  portion  of 
the  land  by  action  of  ejectment.     A  bill  in  chancery  for 

Partition  is  not  a  bill  to  $ettle  conflicting  rights,  but  to 
ivide  that  which  belongs  to  tenants  in  common  or  joint 
tenants  amongst  them;  and  if  the  title  be  disputed,  par- 
tition will  not  be  made  until  the  dispute  is  settled  by 
suit  for  that  purpose  instituted.     Nicely  vs.  Boyles^  111. 

4.  Entries  and  grants  are  void  and  may  be  resisted  in  a 
trial  in  ejectment  where  there  is  want  of  property  in  the 
grantor,  or  want  of  power  in  the  officers  appointed  by 
the  government  to  receive  the  entries  euiq  issue  the 
grants.     Crutchfidd  vs.  Hammock^  203. 

6.  The  surveyor  of  the  Ocoee  district  included  in  his  sur- 
vey of  the  Ocoee  district  land  lyin^  in  the  Hiwassee 
district,  and  so  laid  the  same  down  in  the  general  plan 
of  the  district.  The  lands  were  entered  and  granted  as 
lands  lying  in  the  Ocoee  district.  Held,  that  the  grants 
were  void.  *  Ibid. 

6.  A  call  for  course  and  distance  must  yield  to  a  call  for 
natural  objects.     MassengiU  vs.  Boyle,  205. 

7.  Parol  evidence  is  not  admissible  to  control  the  descrip- 
tion of  land  in  a  grant,  unless  monuments  of  boundary 
were  made  .at  the  time  of  the  execution  of  the  grant. 
Ibid. 

8.  Defendant  produced  a  plat  of  survey,  and  asked  a  wit- 
ness if  he  did  not  make  it,  to  which  he  replied  he  did. 
Held,  that  it  was  proper  to  permit  the  witness  to  exam- 
ine the  plat,  so  as  to  refresh  his  memory  as  to  the  period 
he  made  it,  and  whether  for  plaintiff  or  defendant;  but 
if  he  did  not  know  when,  or  at  whose  instance  it  was 
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made,  it  was  not  evidence.     Mitchdl  vs.  Churckman^s 
lessee,  21S. 

9.  In  order  that  the  possession  of  one  claimant  shall  neu- 
tralize the  possession  of  another,  both  must  be  in  actual 
possession  of  some  part  of  the  disputed  land.    Ibid. 

10.  If  defendant  had  actual  adverse  possession  of  part  of  a 
hundred  acre  tract  when  it  was  sold  by  Glass,  he  was 
in  adverse  possession  of  the  entire  tract,  and  the  sale  of 
Glass  would  be  champertous  and  void  as  to  the  whole 
tract.    Ibid, 

11.  The  plaintiffii  claim  as  heirs  of  Benjamin  Steadman; 
thev  proved  that  they  are  the  heirs  of  Sarah  Steadman, 
andf  tnat  Sarah  was  the  daughter  of  Benjamin.  There 
is  nothing  which  casts  any  doubt  on  the  legitimacy  of 
Sarah,  nor  any  proof  that  Benjamin  Steadman  was  ever 
married.  Held,  that  the  marriage  of  Benjamin  Stead* 
man  and  the  heirship  of  the  plaint ifis  was  suflSciently  es- 
tablished; Benjamin  having  been  lon|f  dead,  and  the 
controversy  not  being  between  persons  claiming  under 
conflicting  claims  of  iieirship. '  Rogers  vs.  Lessees  ofB^r 
becca  Park,  480. 

ENDORSER. 

See  Nbgotiable  Pafbr. 

ENTRY. 

1.  Under  what  circumstances  corporations  may  make  en- 
tries.    The  State  vd.  NashviUe  University,  167. 

2.  Entries  are  void  when  there  is  want  of  property  in  the 
grantor  or  the  officers.     CnUchfidd  vs.  iLmmock,  203. 

3.  Where  a  person  applied  for  an  extension  entry,  the  pro- 
duction of  his  grant  or  deed  for  less  than  two  hundred 
acres  of  land,  is  sufficient  j^nntayode  proof,  that  he  did 
not  own  more.  Those  who  assert  that  he  owns  more, 
must  prove  it,  if  they  wish  to  defeat  his  application. 
Chester  vs.  Wood  and  Cole,  436. 

4.  Where  a  party  applied  for  an  extension  entry,  and  it  was 
refused  by  the  entry  taker,  ori  the  ground,  that  the  land 
had  been  once  appropriated  by  warrant,  and  did  not 
am)ear  that  it  had  ever  been  vacated.  Held,  that  the 
absence  of  proof  of  the  fact  would  not  defeat  the  appli- 
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cation.     The  right  to  appropriate  it  depends  on  the  fact, 
that  the  land  was  vacant  at  the  time.     Ibid. 

6.  The  office  of  a  writ  of  mandamus  is  to  enforce  the  per- 
formance of  official  duty,  and  the  officer  cannot  be  com- 
manded to  do  that  which  it  was  not  lawful  for  him  to  do 
without  such  command.  Crillespie  vs.  Wood  &  Douglass, 
437. 

6.  Horn  secured,  in  bis  own  name,  an  occupancy  accord- 
ing to  law,  under  a  contract  with  Rudisil,  that  such  oc- 
cupancy, when  secured,  should  be  transferred  to  Rudi- 
sil. Horn  sold  and  transferred  it  to  Douglass,  and 
Douglass  entered  the  land  by  warrant.  Held,  that  the 
legal  right  was  in  Douglass;  and  that  if  Rudisill  had 
an  equitable  right  to  appropriate  the  land,  that  right 
could  only  be  established  and  enforced  in  a  court  of 
chancery,  and  not  by  mandamus.     Ibid* 

7.  Where  a  person  is  the  owner  of  a  small  tract,  under  two 
hundred -acres,  by  entry,  grant  or  deied,  he  may  extend 
it  by  entry  to  two  hundred  acres.  The  acts  of  assembly 
authorizing  such  extension  entries  do  not  require  an  ac- 
tual residence  of  the  party  on  the  small  tract.  Gardner 
vs.  Bright,  603. 

8.  Where  a  person  tendered  a  location  to  the  entry  taker, 
which  the  entry  taker  illegally  refused  to  receive;  this 
did  not  constitute  the  applicant  the  owner  of  the  land 
proposed  to  be  entered,  so  as  to  authorize  an  extension 
entry.  He  must  be  the  owner  bjr  the  completion  of  the 
steps  necessary  to  constitute  a  valid  entry  before  he  can, 
by  mandamus,  compel  the  entry  taker  to  receive  this  ex- 
tension entry.     Ibtd. 

EVmENCE,  QUESTIONS  OF. 

1.  The  defendant,  with  a  view  to  prove  a  set-oflf,  asked  a 
witness  what  credits  he  had  seen  entered  on  the  books 
of  the  plaintiffs  to  the  defendant.  The  plaintiffs  object- 
ed to  this  question,  but  the  court  overruled  the  objection 
and  ordered  the  witness  to  answer  it.  The  plaintiffs 
thereupon  produced  and  proved  copies  of  the  defend- 
ant's accounts,  debits  and  credits,  to  which  the  defend- 
ant objected.  This  was  overruled,  and  defendant  there- 
upon moved,  that  all  the  testimony  given  in  on  the  books 
be  excluded,  which  motion  prevailed.     Held,  that  this 
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was  error.     The  books  of  the  plaintifis  had  become 
.    competent  testimony  by  the  course  of  examination  of 
the  defendant;  and  having  been  legally  heard,  it  was  il- 
legally excluded.     Brawn  ^Hemdon  vs.  Williams^  22. 

2.  Stone  was  indicted  for  the  murder  of  Mitchell.  On  the 
trial,  the  attorney  general  offered  proof  fioing  to  estab- 
lish the  fact,  that  Stone  had,  some  short  time  before  the 
murder  of  Mitchell,  set  fire  to  the  house  of  Milchell  in 
the  night.  The  proof  was  offered  for  the  purpose  of 
proving  Stone  to  have  been  the  perpetrator  of  the  mur- 
der. Held,  that  the  proof  was  not  admissible.  Stone 
vs.  The  State,  27. 

3.  Where  illegal  testimony  is  permitted  to  go  to  the  jury 
without  objection  either  on  its  introduction  or  in  the  ar- 
gument of  the  case,  its  illegality  is  waived,  and  a  new 
trial  will  not  be  granted  in  consequence  of  its  admission. 
Ibid. 

4.  Stone  was  indicted  for  the  murder  of  Mitchell;  and  proof 
was  admitted,  showing  that  Stone  had  beat  his  wife  and 
forced  her  to  abandon  his  house  and  seek  refuge  under 
the  protection  of  the  deceased.  Held,  that  the  protec- 
tion afforded  by  the  deceased  was  an  aggravating  cir- 
cumstance  to  the  prisoner,  and  therefore  proper  proof  of 
malice  prepense  on  the  part  of  the  prisoner,  and  that  the 
incidental  abuse  accompanying  and  perhaps  inducing 
the  flight  of  the  wife,  is  not  such  proot  upon  a.4eparate 
criminal  charge  as  vitiates  the  verdict.    Ibid. 

5.  The  certificate  of  a  notary,  that  he  gave  due  notice  to 
an  endorser,  is  not  admissible  evidence,  unless  it  be 
made  at  the  time  of  the  protest,  and  be  made  "in  or  on 
the  protest.".    Winchester  vs.  Winchester^  51. 

6.  Where  a  covenant  was  made  for  the  delivery  of  a  given 
number  of  barrels  of  corn,  the  quantity  should  be  ascer- 
tained by  the  bushel  measure  as  fixed  by  law,  and  not 
by  weight  and  evidence  of  a  neighborhood  custom, 
which  cannot  be  permitted  to  control  the  law.  Mays 
vs.  Jennings^  102. 

7.  It  is  a  fixed  rule  of  practice  in  the  introduction  of  testi- 
mony, that  the  plaintiff  shall  first  bring  torward  all  the 
testimony  which  goes  to  establish  his  claim;  the  defend- 
ant shall  then  introduce  his  proof  upon  matters  of  de- 
fence and  his  testimony  rebutting  the  proof  adduced  by 
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the  plaintiff;  then  the  plaintiff,  his  proof,  rebutting  that 
of  the  defendant.    After  the  plaintiff  has  introduced  his 

?>roof  to  establish  his  claim,  and  the  testimony  of  the  de- 
fendant hsts  been  heard,  the  plaintiff  can  Introduce  no 
ttatimony  in  chieil  The  court  has  the  discretionary 
power  to  relax  this  rule,  where  justice  requires  it  should 
be  done;  but  the  judgment  of  the  court  will  not  be  re- 
.  versed  for  the  relaxation  of  the  rule,  or  refusal  to  relax 
it,  unless  the  error  be  gross  and  palpable.  Smith  vs. 
Brittorii  201. 

8.  The  plaintiff  gave  notice  of  an  intended  motion  against 
a  constable  for  the  non-return  of  an  execution  against 
James  Lowry.  On  the  trial  he  offered  judgment  and 
execution  against  James  and  Almon  Lowrv.  Held,  that 
they  were  admissible:  the  same  certainty  is  not  required 
in  proof  as  in  pleading.     McMuUen  vs.  Goodman^  239* 

9.  Cumulative  evidence  is  evidence  which  speaks  to  facts, 
in  relation  to  which  there  was  evidence  on  the  trial,  and 
a  new  trial  ought  not  to  be  granted  on  such  evidence, 
though  it  be  new  and  material.  McGavock  vs.  Brovm 
fjf  Williams^  251. 

10.  When  the  offence  charged,  is  the  passing  counterfeit 
coins,  the  guilty  knowledge  of  the  defendant  being  in 
issue,  proof  that  the  defendant  passed  other  counterfeit 
coins  of  the  same  character,  about  the  same  time,  and 
the  circumstances  under  which  they  were  passed  bj 
him,  as  that  witness  won  them  at  a  gambling  house,  is 
competent  evidence.     Powers  vs.  The  State^  274. 

11.  When  the  witness  of  plaintiff  in  an  action  of  slander,  un- 
der the  plea  of  justification,  stated  in  reply  to  interroga- 
tories put  to  him  by  the  plaintiff  respecting  the  plaintiff's 
character,  that  some  persons  spoke  weU  of  him,  and 
some  spoke  ill  of  him;  and  being  asked  by  plaintiff  who 
spoke  ill  of  him,  said  J.  M.  charged  him  with  a  specific 
offence:  Held,  that  it  became,  under  the  circumstanceSf 
material  whether  J.  M.  did  make  the  charge  or  not,  and 
plaintiff  had  the  right  to  prove  by  J.  M.  that  he  did  not 
make  it.     McLarin  vs.  The  StcUef  381. 

12.  Under  the  plea  of  nan  est  factum^  involving  the  existence 
of  a  partnership,  the  declaration  of  the  defendant  jto  third 
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persons  before  the  execution  of  the  instrument  in  ques- 
tion, that  no  partnership  existed,  is  not  evidence*  What 
the  defendant  said  to  him  when  the  note  was  ofifered  to 
him  for  payment,  would  be  evidence;  such  declaration 
being  a  part  of  the  res  gegUt.  .  England  vs.  Burtt  899. 

13.  The  plaintiffs  claim  as  heirs  of  Betijamin  Steadman; 
they  proved  that  they  are  the  heirs  of  Sarah  Steadman, 
and  that  Sarah  was  the  daughter  of  Benjamin.  There 
is  nothing  which  casts  any  aoubt  on  the  legitimacy  of 
Sarah,  nor  any  proof  that  Benjamin  Steadman  was  ever 
married.  Held,  that  the  marriage  of  Benjamin  Stead- 
man and  the  heirship  of  the  plaintiffs  was  sufficiently 
established;  Benjamin  having  been  long  dead,  and  die 
controversy  not  beins  between  persons  claiming  under 
conflicting  claims  of  heirship.  Rogers  vs.  Lessees  <^ 
Rehecca  Parky  480. 

14.  The  hearsay  testimony  of  the  living  members  of  a  fam- 
ily, and  the  hearsay  of  its  deceased  members,  as  to  who 
were  their  ancestors,  and  as  to  the  periods  of  their 
deaths,  are  entitled  to  more  weight  than  the  hearsay  of 
persons  unconnected  with  the  family.  Saunders  vs. 
Fidler,  616. 

See  Witness. 
FIXTURES. 

A  cotton  gin  erected  in  a  house  and  attached  to  the 
house  by  nails  and  braces,  is  a  part  of  the  freehold,  and 
passes  by  the  deed  of  vendor.  Vegraffenreid  vs.  ScrwgSf 
461. 

FRAUD. 

1.  The  defendant  in  payment  of  a  horse  delivered  bank 
bills  to  plaintiff*,  which  were  known  to  defendant  to  be 
worthless  at  the  time,  and  unknown  to  the  plaintiff*,  with 
an  agreement  that  if  the  notes  were  not  returned  in  a 
'  given  time,  the  defendant  should  not  be  bound  to  re- 
ceive them:  Held,  that  it  was  a  fraud,  and  that  plain- 
tiff* had  a  right  to  recover  the  value  of  the  horse,  though 
he  did  not  return  the  notes  within  the  time  limited. — 
Smith  vs.  Clickj  186. 

9.     .^  Union  Bank  vs.  Osborne^  413. 
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FRAUDULENT  CONVEYANCES. 

1.  A  deed  which  conveys  personal  property,  consumable 
in  the  use,  is  void  on  its  face  against  creditors,  on  the 
^nHjnd  that  it  furnishes  intrinsic  evidence  of  an  inten- 
tion to  hinder  and  delay  them  in  the  collection  of  their 
debts:  a  reservation,  however,  in  favor  of  existing  cred- 
itors repels  all  evidence  of  a  fraudulent  purpose,  aud 
renders  such  a  deed  valid.     Hunter  vs.  Foster^  211. 

2.  The  fact  that  a  wife  and  child  stand  in  silence  by  and 
hear  the  father  and  husband  claim  a  part  of  personal 
property  conveyed  in  a  deed  to  them,  and  offer  to  sell 
It,  cannot  affect  the  validity  of  their  title.     Ibid. 

3.  Pleasant  Henderson  had  an  undivided  equitable  interest 
in  certain  slaves,  which  were  in  the  hands  of  a  trustee, 
to  whom  they  had  been  conveyed  for  the  benefit  of  the 
mother  of  P.  Henderson  during  her  life.  During  her 
life  P.  Henderson,  with  the  intent  to  delay  his  creditors, 
conveyed  his  interest  without  consideration  to  J.  M. 
Henderson:  Hold,  that  this  conveyance  was  not  void 
as  against  the  judgment  creditors  of  Pleasant  Hender- 
son, because  the  estate  at  the  time  of  conveyance  was 
not  subject  to  Jieri  facias  against  P.  Henderson,  but  it 
communicated  the  naked  legal  title  on  the  death  of  the 
mother  to  J.  M.  Henderson,  with  a  resulting  trust  for  the 
grantor,  P.  Henderson,  and  subject  to  the  claims  of  his 
creditors  in  equity.     Planters^  Bank  vs.  Hendenon^  16. 

GAMING. 

1.  When  a  wager  is  lost  and  the  money  or  property  is  paid 
or  delivered,  the  plaintiff"  cannot  recover  it  back,  except 
in  the  cases  provided  for  in  the  statute  of  1799,  chap.  8, 
and  in  the  time  therein  limited.     AUen  vs.  Dodd^  131. 

2.  Betting  on  elections  is  not  embraced  by  the  statutes  on 
the  suQect  of  earning,  or  by  that  which  gives  to  a  party 
losing  the  ri^t  to  recover  back  his  property  lost  at 
gaming  within  ninety  days.     Ibid. 

8.  An  indictment  or  presentment  for  gaming  must  lay  some 
day,  as  the  day  on  which  the  offence  charged  was  com- 
mitted, and  the  day  so  stated  must  be  within  the  time 
within  which  the  law  authorized  a  prosecution  to  be 
commenced.     Anthony  vs.  The  State,  83. 

4.  A  charge  in  an  indictment  for  gaming,  that  the  defend- 
ant bet  ''valuable  things,"  is  too  vague.  It  must  set 
forth  and  describe  the  valuable  thing  bet     Ibid* 
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GARNISHEE. 

1.  The  answer  of  agarnishee  is  conclusive;  and  if  it  be 
imperfect,  the  court,  upon  interrogatories,  will  compel 
him  to  make  an  amended  answer.  Moore  vs.  Greeny 
299. 

2.  Where  a  garnishee  answers,  that  he  executed  a  bHl  sin- 
gle or  a  note,  but  do6s  not  state  who  is  the  owner,  no 
judgment  can  be  rendered  against  him,  because  he  does 
not  state  that  he  is  indebted  to  the  debtor  of  the  attach- 
ing creditor.     Uni. 

3.  The  facts  stated  in  the  answers  of  several  garnishees 
cannot  be  put  together,  to  make  out  a  case  of  liability 
against  one  of  them.  The  liability  of  each  rests  on  his 
own  answer.     Ibid. 

GRANT. 

See  Ejectment.     Entry. 

GUARANTY. 

A  guarantor  is  not  discharged  by  the  want  of  notice 
widiin  a  reasonable  time  alone.  Before.he  is  discharg- 
ed, it  must  also  appear  that  the  guarantor  sujSered  loss 
or  damage  by  the  failure  to  receive  notice:  in  that  event 
he  is  discharged  to  the  extent  of  the  loss  or  damage,  and 
no  further.     Woodson  vs.  Moody,  303. 

HABEAS  CORPUS. 

1.  The  father,  upon  the  principles  of  common  law,  is  enti- 
tled to  the  exclusive  custody  of  his  children;  and  if  he 
have  the  custody  of  them,  a  court  of  common  law  will 
not  deprive  him  of  it,  except  for  an  abuse  of  trust,  either 
by  improper  violence  or  improper  restraint,  and  such 
as  would  justify  the  issuance  of  a  writ  of  habeas  corpus 
for  their  protection.  The  State  on  the  Relation  of  Paine 
vs.  Paine,  523. 

2.  A  court  of  common  law  is  not  bound  in  a  proceeding 
by  hAeas  corpus  to  deliver  the  child  to  the  fatner,  where 
he  hm  not  the  possession  of  it,  but  may  act  upon  its 

*  discretion,  according  to  the  circumstances  of  the  case. 
In  all  such  cases,  the  great  leading  object  should  be,  the 
interest  and  welfare  of  the  child;  and  therefore,  where 
the  child  is  of  sujficient  age  to  iudge  for  itself,  the  court 
should  leave  it  to  go  where  it  pleases.    Ibid. 
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S.  The  wife  has  no  right  by  common  law  to  the  custody 
of  the  children  as  against  the  husband,  and  she  cannot 
be  looked  to  by  the  court,  except  so  far  as  she'may  be 
considered  in  reference  to  the  tender  age  of  the  children 
and  other  considerations,  as  the  most  suitable  person  to 
have  control  of  them  for  their  benefit.     Ibid. 

HEARSAY. 

The  hearsay  testimony  of  the  living  members  of  a 
family,  and  the  hearsay  of  its  deceased  members,  as 
to  who  were  their  ancestors,  and  as  to  the  periods  of 
their  deaths,  are  entitled  to  more  weight  than  the  hear- 
say of  persons  unconnected  with  the  family.  Saunders 
vs.  FtuleTy  516, 

IMPRISONMENT  FOR  DEBT. 

See  Constitutional  Law. 

IMPROVEMENTS. 

Herring  and  Bird  took  possession  of  land  under  a  parol 
purchase  from  Pollard,  and  made  valuable  improve- 
ments thereon,  intending  in  good  faith  to  complete  the 
contract.  The  execution  of  the  contract  was  frustrated 
by  a  disagreement  of  the  parties:  Held,  that  Pollard 
was  liable  to  account  to  them  for  the  value  of  improve- 
ments placed  on  the  premises  during  his  occupation  of 
them.     Herring  ^  Bird  vs.  Pollards  exWs. 

INDEMNIFICATION  BOND. 

A  sheriff  or  constable  is  authorized  to  demand  a  bond 
of  indemnity  from  plaintiff  in  execution  before  levy,  in 
all  cases  of  disputed  title  to  property;  and  if  it  be  not 
given,  he  may  return  the  Ji.fa.  no  property  found.  He 
is  not  bound  to  take  the  responsibihty  of  judging  of  title 
in  anv  case,  where  it  is  disputed.  Saunders  Sf  Martin 
vs.  Harrisy  72. 

INDIANS. 

The  treaty  of  New  Echoto,  providing  for  the  removal  of 
the  Cherokees  west  of  the  Mississippi  river,  did  not  dis- 
solve them  as  a  nation  east  of  the  Mississippi,  nor  did 
it  abrogate  or  suspend  the  force  and  operation  of  the 
laws  of  the  general  government,  regulating  the  inter- 
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course  with  the  said  Cherokee  &•  These  laws  cominued 
in  force  and  operation  for  and  daring  the  term  of  two 
years,  that  being  the  time  within  wmch  their  removal 
was  to  be  effected.     Morrow  vs.  Bleoins^  223. 

INDICTMENT. 

1.  This  indictment  a£;ainst  an  overseer  of  a  road  averred, 
that  the  road  of  which  he  was  overseer  was  ruinous  and 
out  of  repair;  and  that  it  was  not  measured  and  mile- 
marked,  and  that  no  posts  of  durable  wood  at  each  mile 
were  set  up:  Held,  that  it  charged  two  distinct  offences 
in  the  same  count,  and  was  therefore  not  a  good  indict- 
ment.    GreenUnv  vs.  The  St(Uej  25. 

2.  A  presentment  was  made  by  twelve  jurymen  under  oath 
and  by  one  acting  with  them  not  under  oath:  Held, 
that  the  presentment  was  void,  for  it  may  have  been 
founded  on  the  information  of  him  who  was  unsworn; 
sectUi  with  regard  to  an  indictment,  for  it  is  founded  up- 
on proof.     The  StcUe  vs.  Baker,  12. 

3.  It  is  no  ground  in  law,  either  of  demurrer  or  arrest  of 
judgment,  that  several  distinct  felonies  of  the  same  de- 
gree, though  committed  by  defendant  at  diflferent  times, 
should  be  mserted  in  the  same  indictment;  yet  if  shown 
to  the  court  before  plea,  it  is  within  the  dfiscretionaiy 
power  of  the  court  to  quash  the  indictment,  or  after  plea, 
to  compel  the  i>rosecutor  to  elect  on  which  count  he  will 
proceed.     Wright  vs.  The  State,  194. 

4.  The  indictment  char&^es  in  one  count,  that  Wright  com- 
mitted a  rape  on  the  body  of  Tabitha  Webb,  on  a  given 
day;  and  in  another,  that  he  on  the  same  day  had  carnal 
knowledge  of  Tabitha  Webb,  she  being  under  ten  years 
of  age:  Held,  that  he  was  intended  to  be  charged  with 
but  one  ofl^Hice.     Ibid. 

5.  An  indictment  which  charges  that  the  defendant  with 
force  and  arms  took  a  negro  slave  from  the  field  and 
possession  of  the  owner,  does  not  charge  an  indictable 
offence.     The  State  vs.  Wcukwis,  256. 

INTERPLEADER. 

Where  a  bill  of  interpleader  is  filed,  a  court  of  chancery 
will  not  interfere  to  dispose  of  a  fund,  except  in  favor  of 
one  who,  either  from  proof  or  from  a  pro  confeeso  judg- 
ment, appears  best  entitled.    PiUow  vs.  Aldridge,  287. 
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The  court  may  charge  a  trustee  with  compound  interest, 
who  has  been  guilty  of  fraud  or  such  gross  negligence 
as  to  amount  to  fraud,  or  where  he  has  funds  in  his 
hands  and  profited  by  them,  and  failed  to  make  a  frank 
disclosure;  out  a  mere  failure  to  sue,  does  not  make  out 
a  case  which  comes  within  the  rule.  Torbefs  heirs  vs. 
McVfiVnolds,  216. 

JAILER. 

Where  a  jailer  employed  a  slave,  who  was  committed 
to  jail  as  a  runaway,  in  the  cultivation  of  his  farm,  such 
employment  was  conversion  of  the  slave,  which  render- 
ed both  the  sheriff  and  the  jailer  liable  in  the  event  of 
the  escape  of  such  slave.     Cain  Sf  Horn  vs.  Kelly ^  472. 

JOINT  OWNERS. 

Where  one  joint  owner  of  a  chattel  sells  the  entire  chat- 
tel and  delivers  jpossession  to  the  purchaser,  it  is  a  con- 
version, for  which  trover  lies.    Raim  vs.  McNairy^  366. 

JUDGMENT. 

See  Justice  of  the  Pbace. 

1.  There  are  three  cases  in  which  a  justice  other  than  he 
who  renders  the  judgment  may  issue  an  execution — 1st, 
in  case  of  vacancy — ^2d,  absence  of  the  justice  for  three 
months  from  his  district — 3d,  temporary  absence. — 
Hart  vs.  Fizer,  48. 

2.  Where  money  had  been  paid  under  a  judgment  of  a 
court  of  competent  jurisdiction,  it  can  never  be  recov- 
ered back  by  another  action;  the  judgment  rendered 
being,  so  long  as  it  remains  in  full  force,  conclusive,  to 
all  intents  and  purposes,  of  the  rights' of  the  parties. — 
KirJdan  SfHickfon  vs.  Brown^s  adriCrz.  174. 

3.  Williams  and  McLaughlin  were  jointly  entitled  to  re- 
cover cost  from  Chamn,  who  was  the  surety  for  the 
prosecution  of  a  suit  aminst  them,  which  had  failed. 
A  scire  faunas  was  issued,  showing  a  joint  right  of  recov- 
ery, but  the  verdict  and  judgment  rendered  on  the  scire 

facias  were  in  favor  of  w  illiams  alone:  Held,  that  the 
judgment  should  have  been  arrested  on  the  motion  of 
defendant.     Chaffin  vs.  WHJiamsj  281. 
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4.  Where  a  judgment  is  readered  od  a  verdict  without  a 
plea,  such  judgment  is  erroneous,  and  reversible.  Hop- 
son  vs.  Fountain  243. 

5.  A  judgment  was  rendered  against  two,  and  being  void 
as  to  one,  it  was  void  as  to  the  other.  Trousdale  and 
Bugg  vs.  Donnelly  273. 

6.  Clerical  errors  may  be  corrected  by  the  court  at  a  sub- 

sequent term,  but  cannot  be  corrected  from  the  memory 
of  the  judge,  or  from  written  evidence  filed  in  the  cause: 
they  can  only  be  corrected  by  proceedings  of  record. 
Bidgeway  vs.  Ward^  430. 

JUDGMENT  BY  DEFAULT. 

1.  A  judgment  by  default  admits  the  cause  of  action  al- 
ledged  in  the  declaration,  and  no  proof  can  be  heard  to 
disprove  its  existence.  Union  Bank  vs.  Hicksy  Ewing  Sf 
Co.  327. 

2.  Where  an  action  was  brought  by  the  endorsee  of  a 
note,  which  was  deposited  in  bank  for  collection,  against 
the  bank,  for  neglect  in  making  demand  and  giving  no- 
tice to  the  endorser,  whereby  he  was  discharged  and 
the  debt  lost,  a  judgment  by  default  admitted  the  exe- 
cution of  the  note,  the  endorsement,  the  deposit  of  the 
note  in  bank  for  collection,  and  the  neglect  to  give  no- 
tice.    These  were  all  necessary  ingredients  and  indis- 

Sensable  parts  of  the  cause  of  action,  as  stated  in  the 
eclaration.     Ibid. 

3.  See  Rainey  ^Henderson  vs.  Sanders,  447. 

JUROR. 

The  principles  of  the  case  of  McOoiven  vs.  The  State,  9 
Yerger,  184;  Payne  vs.  The  State,  3  Humphreys,  357, 
recognized.     Wright  vs.  The  State,  194. 

JURY. 

1.  The  jury  is  to  determine  the  weight  of  the  testimony. 
Ivey  vs.  Hodges,  154. 

2.  To  the  jury  belongs  the  province  of  judging  of  the  cred- 
ibility of  witnesses  and  ascertaining  the  truth  of  contest- 
ed statements;  yet  this  must  be  done  by  a  deliberate 
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examinatioQ  of  the  weight  of  the  respective  characters  of 
witnesses  and  the  consistency  and  probability  of  their 
statements,  and  not  by  experiments,  such  as  sending  the 
constable  out  of  the  room,  closing  the  door,  and  then 
talking,  with  a  view  to  ascertain  whether  their  voices 
could  be  heard  out  of  doors;  or  running,  with  a  view  to 
ascertain  whether  their  tracks  would  be  longer  or  short- 
er than  when  walking,  and  the  like.  Jtm  vs.  The  StaUt 
289. 

JUSTICE  OF  THE  PEACE. 

1.  A  justice  of  the  peace  has  jurisdiction  to  the  extent  giv- 
en by  the  legislature  over  money  demands,  in  all  cases 
where,  by  the  terms  of  the  contract;  specific  articles  are 
to  be  delivered,  or  services  perforned,  if  such  contract 
ascertain  the  money  value  of  such  services  or  articles. 
Marrigan  vs.  Page,  247. 

2.  A  court  of  law  can  hear  testimony  to  establish  the  rela-> 
tion  of  principal  and  surety  in  a  sealed  instrument,  when 
a  party  claims  his  discharge  under  the  act  of  1825  atf  a 
surety  on  the  ground  that  tne  judgment  obtained  against 
him  as  a  surety  was  stayed  without  his  joining  in  with 
the  principal  in  procuring"  the  stay.  While  vs.  Brofum^ 
292. 

3.  A  Justice  of  the  peace  has  no  jurisdiction  to  render  a 
judgment  on  an  award  which  exceeds  fifty  dollars. — 
CoUins  vs.  Oliver,  439. 

4.  A  penal  bond  for  $100  being  dischargeable,  by  the^act 
of  1^01,  ch.  6,  sec.  66,  by  the  payment  of  damages,  to 
be  assessed  by  a  jury,  and  costs  of  suit,  is  not  embraced 
by  the  act  of  1836,  ch.  17,  giving  a  justice  of  the  peace 
jurisdiction  to  the  extent  of  one  hundred  dollars  over  all 
debts  and  demands  evidenced  by  specialty,  note,  agree- 
ment or  account,  signed  by  the  party  to  be  charged,  &c% 
Ibid. 

6.  Hancock  summoned  Wood,  by  warrant,  to  answer  him 
as  assignee  of  C.  S.  Brodie,  former  guardian  of  C.  H. 
Howard,  and  offered  on  trial  a  note  payable  to  Charles 
S.  Brodie,  guardian  of  Cornelius  H.  Howard:  Held, 
that  there  was  no  variance  between  the  warrant  and 
the  note,  which  should  exclude  it.  Wood  vs.  Hancock^ 
465. 
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JUSTICE  OF  THE  PEACE— Cmiwued.   • 

6*  The  warraDt  is  not  in  lieu  of  a  declaration.  It  is  simply 
a  summons  to  the  defendant  to  appear  and  answer,  and 
it  may  be  laid  down  as  a  general  rule,  that  whatever 
may  be  done  in  a  court  of  record,  by  proper  pleadings 
and  proof,  may  be  done  before  a  justice  of  tne  peace, 
upon  the  production  of  the  proof  alone.    Ibid. 

7.  Where  executions  were  issued  on  the  same  day  the 
judgments  were  rendered  by  a  justice  of  the  peace,  up- 
on insufficient  affidavit,  and  were  levied  upon  land  and 
the  same  was  sold  by  order  of  the  county  court;  it  was 
held,  that  the  sale  was  neither  void  or  voidable,  but 
valid.     Stanley  vs.  Ndson  tf  Dickiman,  484. 

8.  Connell,  a  justice  of  the  peace,  rendered  a  judgment 
against  Hart.  Another  justice  of  the  peace  for  the  same 
county,  issued  a  ca.  sa.  thereupon:  Held,  that  in  the 
absence  of  proof,  it  will  be  presumed  that  this  is  one  of 
the  specified  cases  in  which  one  justice  of  the  peace 
was  authorized  to  issue  process  on  judgment  rendered 
by  another,  and  that  the  ca.  8a*  was  regularly  issued. — 
Hart  vs.  Fizerf  48. 

9.  There  are  three  cases  in  which  a  justice  other  than  he 
who  renders  the  judgment  may  issue  an  execution — 1st, 
in  case  of  vacancy — ^2d,  absence  of  the  justice  for  three 
months  from  his  district — 3d,  temporary  absence. — 
lUd. 

10.  In  actions  of  inddnUitus  auvmpnt  and  debt  upon  executed 
contracts,  the  plaintiff  may  relinquish  part  of  his  claim, 
with  a  view  to  give  a  justice  of  the  peace  jurisdiction, 
and  recover  judgment  for  the  balance.  The  judgment 
recovered  is  a  bar  to  a  suit  for  the  part  relinquished^  if 
pleaded.     Carraway  vs.  Burton^  108. 

JUSTICES  OF  THE  PEACE. 
See  Ro^D. 

LARCENY. 

See  Criminal  Law. 
LAW  AND  FACT. 

See  Jury.     Constitutional  Law. 
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LEVY- 

1.  A  levy  was  in  these  words:  "Levied  on  three  tracts  of 
land,  one  containing  300'acres,  another  50  acres,  and 
another  containing  100  acres,  all  in  the  county  of  Car- 
roll, the  property  of  H.  Cozart.  See  advertisement  in 
the  newspapers  for  description:"  Held,  that  it  was  void 
for  uncertainty.  A  reference  for  description  to  news- 
paper advertisements  will  not  do,  as  thay  constitute  no 
part  of  the  record  of  the  case.  Taylor^ s  lessee  vs.  Co- 
zart, 433. 

2.  The  levy  of  ^  fieri  facias  on  personal  property  vests  in 

the  sheriff  the  legal  right  to  the  property  for  the  use  of 

the  plaintiff,  and  the  sheriff,  after  the  return  of  the  fieri 

fadas,  may  sell,  and  the  sale  will  be  valid.     Lester's 

case,  383. 

LIBEL. 

1.  To  write  concerning  a  man  these  words,  "I  look  on 
him  as  a  rascal,  and  have  watched  him  for  many 
years,"  is  a  libel.  Any  injurious  declaralion  of  another, 
by  writing,  or  equivalent  symbols,  is  libelous.  It  does 
not  require  the  imputation  of  crime  to  constitute  libel, 
as  in  slander.  The  distinction  is  founded  in  the  delib- 
erate malignity  displayed  by  reducing  the  offensive 
matter  to  writing.     Williams  vs.  Karnes,  9. 

2.  The  act  of  1741,  making  the  offence  of  mismarking  tria- 
ble before  a  justice  of  the  peace,  and  punishing  the  first 
offence  by  a  pecuniary  penalty,  and  the  second  by 
stripes,  is  unconstitutional,  and  void.  To  charge  a  per- 
son with  an  offence  not  indictable,  or  if  indictable  not 
subject  to  infamous  or  corporal  punishment,  does  not 
subject  the  person  making  the  charge  to  an  action  for 
slander,  without  proof  of  special  damage.     Ibid. 

3.  Karnes  said  of  Williams;  "Williams  altered  the  ear 
mark  of  my  hog  from  mine  to  his,  or  procured  it  to  be 
done:"  Held,  that  these  words  did  not  per  se  import, 
that  the  mismarking  was  done  for  the  purpose  of  fraud- 
ulently appropriating  the  property,  and  tnerefore  a  de- 
claration was  demurrable  without  an  averment  that 
Karnes  fraudulently  intended  to  appropriate.    Jbid* 

LIEN. 

LiBN  ON  REAL  ESTATB  FOR  PURCHASE  MoNBT. 

1.      See  Uzzell  vs.  Mack,  319. 
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LIEN — Continued. 

LiBN  OF  A  JuBGHflENT. 

2.  The  Ken  of  a  judgment  upon  real  estate  given  by  the  act 
of  1831,  chapter  90,  section  7,  is  not  lost  or  suspended 
by  anagreement  of  record  between  plaintiff  and  defend- 
ant to  stay  execution  for  four  months.  Love  vs.  Har- 
per ^  113. 

8.  Plaintiff  and  defendant  agreed  to  stay  execution  for  four 
months,  and  the  execution  was  returned,  stayed  by  or- 
der of  the  plaintiff:  Held,  that  the  lien  of  the  judgment 
upon  the  real  estate  of  the  defendant  was  not  lost  or 
suspended  by  such  stay  of  execution,  so  as  to  give  other 
judgments,  recovered  at  the  same  time,  a  preference. 

Lien  of  a  Partner  on  Partnership  Effects. 
4.     See  Foster  vs.  Eaton  SfHalU  346. 

Lien  of  Fieri  Facias. 

6.  kfierifada;^  issued  after  the  death  of  the  defendant,  on 
a  judgment  rendered  previous  thereto,  relates  to  the 
test,  and  binds  the  goods  of  the  defendant  from  that 
date.     BUick  vs.  Planters^  BarJc^  367. 

6.  The  act  of  1833,  abolishing  different  grades  of  dignity 
in  the  debts  affainst  the  estates  of  deceased  persons,  does 
not  affect  the  lien  of  z.  fieri  facias  which  attaches  before 
death  of  the  defendant.     Ibid. 

7.  The  lien  of  a  fi^ri  faam  does  not  bind  goods,  the 
title  of  which  is  not  in  the  execution  debtor,  and  as  a 
bona  fide  purchaser  from  a  fraudulent  vendee  takes  the 

f)roperty  dischar^d  of  the  operation  of  the  statute  of 
irauds,  the  lien  of  a  fieri  facias  cannot  attach  to  it  upon 
the  assumption  that  it  continued,  by  the  statute  of 
frauds,  the  property  of  the  original  fraudulent  vendor. 
Ibid. 

Lien  of  Attachment. 

See  Hopkins  vs.  Tfte  Galkuin  Turnpike  Company^  402. 

Lien  of  the  State  on  Property  of  Turnpike  and 
Rail  Road  Companies. 

See  The  State  vs.  The  Lagrange  Sf  Memphis  Rail  Road^ 

488. 
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LIFE  ESTATE. 

Smith  bequeathed  a  life  estate  in  slaves  to  his  wife 
Catharine,  and  ihe  reraadader  to  his  daughter  Nancy, 
and  died.  Heaton  married  Nancy,  and  died,  leaving 
his  wife  Nancy  and  her  mother,  Catharine,  surviving, 
Nancy  intermarried  with  Moorely,  and  thereafter  Cath- 
arine died,  and  then  Moorely:  Held,  that  the  slaves 
belonged  to  the  representatives  of  Moorely:  and  though 
Catharine  may  have,  by  gift,  surrendered  her  life  es- 
tate to  Heaton,  such  gift,  no  more  than  a  sale  under  sim- 
ilar circumstances,  would  extinguish  the  wife's  right  of 
survivorship.     Goodwin  vs.  Moore,  221. 

LimTATION  ON  SUITS, 

1.  The  act  of  1823,  ch.  10,  sec.  1,  barring  a  right  of  action 
against  the  sureties  of  any  sheriflF,  coroner  or  constable 
in  three  years,  if  suit  be  not  brought,  does  not  extend  to 
the  default  of  such  officer  in  making  an  insufficient 
return,  or  no  return  of  an  execution.  It  extends  only 
to  cases  where  the  officer  by  his  return  furnishes  record 
evidence  that  the  execution  has  been  satisfied.  Stanly 
Sf  Harris  vs.  Daily,  56. 

2.  An  admission  of  indebtedness  to  a  specific  amount  and 
an  express  promise  to  pay  are  not  necessary  to  take  a 
case  out  of  the  opeiation  of  the  statute  of  limitations. 
It  is  sufficient  if  an  indebtedness  be  admitted  in  reference 
to  a  particular  subject  matter  and  a  willingness  be  ex- 
pressed to  pay  so  much  as  may  be  due.  The  sum  due 
may  be  ascertained  by  the  proof.     Hale  vs.  Haie,  483. 

•  3.  In  order  that  the  possession  of  one  claimant  shall  neu- 
tralize the  possession  of  another,  both  must  be  equal  in 
the  actual  possession  of  some  part  of  the  disputed  land. 
Mitchell  vs.  Churchman^ s  lessee^  218. 

4.  If  defendant  had  actual  adverse  possession  of  part  of  a 
hundred  acre  tract  when  it  was  sold  by  Glass,  he  was 
in  adverse  possession  of  the  entire  tract,  and  the  sale  of 
Glass  would  be  champertous  and  void  as  to  the  whole 
tract.     Ibid. 

5.  The  statute  of  limitations  runs  in  favor  of  possession  of 
land,  and  a  title  therefor,  obtained  by  fraud.  York  vs. 
Bright,  312. 

LOCATIVE  INTEREST. 
See  Ejectment. 
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MALICE. 

See  Criminal  Law. 

MANDAMUS. 

The  office  of  a  writ  of  mandamus  is  to  enforce  the  per- 
formance of  official  duty,  and  the  officer  cannot  be  com- 
manded to  do  that  which  it  was  not  lawful  for  him  to  do 
without  such  command.  Gillespie  vs.  Wood  ^D&uglass^ 
437. 

MOTION. 

1.  A  surety  for  a  stay  of  execution  has  no  remedy  by  mo- 
tion against  his  principal,  57. 

2.  Where  sheriff  becomes  liable  to  pay  money  ibr  his  dep- 
uty, the  liability  must  be  ascertained  by  a  judgment 

'  afgainst  such  sheriff  before  he  is  entitled  to  a  judgment 
against  his  deputy,  64. 

Motion  by  Creditor  against  Constable. 

3.  What  certainty  in  the  notice  required.     McMuUen  vs. 
Goodman,  239. 

Motion  bt  Execution  Creditor  against  Sheriff. 

4.  Right  of  action  when  not  waived  by  alias  fieri  faaas 
and  receipt  of  money  thereupon,  267. 

•   6.     A  motion  does  not  lie  against  the  sureties  of  a  trustee 
^..  ..      alone,  505. 

MURDER. 

See  Criminal  Law. 

NEGOTIABLE  PAPER. 

.  1.  The  notary  in  this  case  had  been  informed  some  fifteen 
months  before  the  day  of  protest,  by  the  endorser,  that 
he  resided  at  Jackson.  He,  without  enquinr,  transmit- 
ted a  notice  to  Jackson  to  the  endorser.  The  endorser 
had  removed  some  five  iponths  before  the  protest,  under 
circumstances  of  peculiar  notoriety:  Held,  that  due 
diligence  had  not  been  used  to  ascertain  the  residence 
of  t£e  endorser,  and  that  he  was  discharged.  Planters^ 
Bank  vs.  Bradford^  39. 
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NEGOTIABLE  PAPER— Continued. 

2.  Whenever  a  party  has  a  fixed  residence  and  place  of 
business  known  lo  the  holder  of  a  note  .  at.  the  time  of 
receiving  it,  a  change  of  domicil  as  a  matter  of  fact  is 
not  to  be  presumed:  and  if  the  holder  acts  upon  said 
knowledge,  on  giving  notice  to  the  endorsers  he  will  not 
be  chargeable  with  negligence,  unless  he  did,  or  from 
circumstances  shown,  ou^ht  to  have  known  of  such 
change  of  domicil.     Harris  vs.  Memphis  Bank^  519. 

3.  The  certificate  of  a  notary,  that  he  gave  due  notice  to 
an  endorser,  is  not  admissible  evidence,  unless  it  be 
made  at  the  time  of  the  protest,  and  be  made  "in  or  on 
the  protest."     Winchester  vs.  Winchester^  51. 

4.  Notice  of  protest  to  the  endorser  may  be  good,  though 
directed  to  the  wrong  post  office,  if  it  appear  that  due 
diligence  had  been  used  for  the  purpose  of  ascertaining 
the  endorser's  nearest  post  office.  Yet  where  the  notice 
was  directed  to  a  post  office  which  had  been  discontin- 
ued for  twelve  months  and  more  before  the  notice  was 
given,  it  was  held  that  this  was  evidence  of  negligence 
m  that  respect,  and  discharged  the  endorser.  Davis  vs. 
Beck/taniy  53. 

5.  The  general  rule  of  law  in  reference  to  giving  notice 
through  the  post  office  to  an  endorser,  is  this:  The  no- 
tice snail  be  directed  to  the  post  office  nearest  the  resi- 
dence of  the  endorser;  yet  if  it  be  directed  to  the  post 
office  through  which  the  endorser  usually  receives  com- 
munications and  transacts  his  business,  it  shall  be  good, 
though  not  the  nearest  to  his  residence,  farmers^  and 
Merchants^  Bank  vs.  Battle  Sf  Massey^  86. 

6.  It  is  not  necessary  in  all  cases  where  the  endorser  re- 
sides in  the  county  in  which  the  note  is  payable  and 
protested,  that  a  special  messenger  should  be  sent  with 
notice.  It  is  only  necessary  that  notice  should  be  sent 
by  special  messenger  where  the  parties  reside  at  the 
safne  pUice^  which  includes  all  those  who  reside  in  the 
same  neighborhood  and  transact  their  business  through 
the  same  post  office.     Ibid. 

7.  Where  an  endorser  wrote  under  his  name  the  name  of 
his  post  office  in  compliance  with  a  custom  of  the  bank, 
established  for  the  purpose  of  learning  the  office  through 
which  the  endorser  transacted  his  business,  it  was  held 
that  this  was  an  implied  direction  that  notice  should  be 
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sent  to  such  post  office,  and  notice  given  accordingly 
fixed  the  liability  of  the  endorser.     Ibtd. 

8,  The  last  endorser  of  a  bill  of  exchange  took  a  mortgage 
on  the  estate  of  the  drawer  for  his  indemnity,  and  sub- 
sequently discharged  (he  bill  and  prosecuted  his  suit 
against  the  first  endorser  to  judgment.  Held:  on  bill 
filed  by  first  endorser  against  the  last,  to  compel  the  ap- 
plication of  the  indemnity  to  the  discharge  otthe  judg- 
ment, that  no  such  equity  existed  against  the  second 
endorser  by  reason  of  such  indemnity.  Applewhite  vs. 
A.  T.  Sf  E.  Shaw,  93. 

9.  If  the  second  endorser  had  received  payment  in  whole 
or  part  from  the  drawer,  to  that  extent  he  would  not  be 
entitled  to  a  recovery  against  the  first  endorser.  This, 
however,  is  a  defence  which  should  have  been  made  at 
law;  and  not  having  been  made,  a  court  of  equity  would 
give  no  relief.     Ibid. 

10.  Lamb  endorsed  a  note  in  blank  and  delivered  it  to  Kim- 
bro,  telling  him,  at  the  time  of  the  endorsement  and  de- 
livery, to  fill  up  the  endorsement  as  he  thought  proper: 
Held,  that  this  only  authorized  him  to  fill  it  up  so  as  to 
assign  the  legal  interest  to  such  person  as  he  cnose.  It 
did  not  authorize  him  to  endorse  on  the  note  a  special 
assignment,  waiving  demand  and  notice  to  the  endorser. 
Kimbro  vs.  Lamb,  95. 

11.  The  judge  charged  the  jury,  that  if  the  defendant  en- 
dorsed a  note  in  blank  and  delivered  it  to  plaintiff,  di- 
recting him  to  fill  up  the  endorsement  as  he  pleased,  it 
did  not  authorize  the  plaintiff  to  endorse  on  the  note  a 
waiver  of  demand  and  notice  to  defendant:  Held,  that 
this  was  not  charging  upon  the  facts.  See  2  Humphreys, 
283,  311,  181.     Ibid. 

12.  The  contract  of  the  maker  of  negotiable  paper  is  broken 
by  a  refijsal  or  neglect  to  pay  on  the  last  day  of  grace, 
within  reasonable  time  after  demand  made,  and  the 
holder  has  a  right  of  action  on  the  same  day.  Coleman 
vs.  Eivingj  241. 

13.  The  8th  section  of  the  act  of  1836,  ch.  43,  giving  an  at- 
tachment in  equity  to  an  accommodation  endorser  or 
security  against  the  principal,  does  not  confer  the  rem- 
edy on  a  subsequent  endorser  against  a  prior  endorser. 
Turner  vs.  Newman^  329. 
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15.  Whether  a  note  has  been  put  in  circulation  in  due  course 
of  trade,  is  a  mixed  question  of  law  and  fact,  and  should 
be  submitted  to  the  jury  under  a  proper  charge  of  the 
court.     Gooch  ^  Farriss  vs.  Massey^  374. 

16.  An  action  of  assumpsit  will  lie  on  an  assignment  of  a 
bill  single,  under  seal  of  assignor,  which  waives  demand 
and  notice.    Jories  vs.  LowBj  333. 

17.  To  render  an  endorser  liable,  who  is  discharged  by 
the  neglect  of  the  holder  to  give  notice,  there  must  be 
satisfactory  proof  to  show,  that  the  promise  was  made 
with  a  full  knowledge  of  the  discharge.  It  most  not  be 
left  to  surmise.  It  is  wholly  immaterial  whether  his  ig- 
norance of  his  discharge  was  the  result  of  his  ignorance 
of  the  law  or  the  facts  which  discharged  him.  Spurlock 
vs»  Union  Bank,  336. 

18.  A  person  who  endorses  for  the  accommodation  of  the 
firm,  having  taken  up  the  notes,  becomes  thereby  the 
creditor  of  the  firm,  and  has  a  lien  on  the  partnership 
effects  as  against  the  separate  creditors  of  the  partners, 
for  bis  reimbursement.     Foster  vs.  Hall  ^EaUmy  346. 

19.  The  act  of  1801,  chapter  18,  section  3,  discharg^'ng  "as- 
signors" of  certain  instruments,  when  the  creditor  fails 
to  sue  within  thirty  days  after  notice  given  to  sue,  em- 
braces endorsers  of  negotiable  paper.  Farts  vs.  Green, 
377. 

20.  Where  a  note  was  endorsed  in  blank,  and  deposited  in 
bank  for  collection,  the  legal  interest  was  transferred  to 
the  bank,  and  notice  given  by  the  endorser  to  the  bank 
to  sue,  was  a  valid  notice,  and  in  accordance  with  the 
3d  section  of  the  act  of  1801,  ch.  18.     Bid. 

21.  When  the  makers  of  paper,  endorsed  for  their  accom- 
modation, and  put  by  them  into  circulation,  are  used, 
they  are  estopped  from  disputing  the  endorsement,  and 
it  need  not  be  proved.     Union  Bank  vs.  Philipsy  388. 

22.  The  Union  Bank  purchased  a  note  payable  to  Chaffin, 
Kirk  &  Co.  It  was  endorsed  by  Kirk,  in  the  name  of 
Chaffin,  Kirk  &  Co.  a  dissolved  firm,  and  subsequently 
endorsed  by  Osborne,  for  the  accommodation,  as  he  sup- 
posed, of  Chaffin,  Kirk  &  Co.  The  bank,  at  the  time 
of  the  purchase,  was  aware  of  the  fact  of  the  previous 
dissolutiott  of  the  finxi  of  Chaffin,  Kirk  &  Co.    Held, 

73 


C78  INDEX. 

NEGOTIABLE  PAPER— CantinueJL 

that  the  bank  was  not  bound  to  communicate  this  knowl- 
edge to  Osborne,  and  that  a  failure  to  do  so  did  not  dis- 
charge Osborne*     Union  Bank  vs.  Osbomej  413. 

23.  Where  a  note  was  delivered  over  without  endorsement 
in  discharge  of  a  pre-existing  debt,  a  promise  made  to 
the  holder  to  pay  it,  made  in  ignorance  of  the  failure  of 
consideration  thereof,  does  not  bind  the  maker.  Ingram 
vs.  Morgan  et  als.  66. 

NEW  TRIAL. 

1.  Where  the  books  of  the  plaintiffs  were  made  testimony 
by  the  defendant,  and  the  judge  afterwards  erroneously 
excluded  them,  and  the  plaintiffs  moved  for  a  new  trial, 
on  that  ground  alone:  Held,  that  the  court  would  not 
reverse  the  judgment  on  that  ground,  as  the  plaintiffs 
could  not  make  his  books  testimony  again,  the  defend- 
ant objecting  thereto.  Brovm  8f  lisrnaon  vs.  WiUiamj 
22. 

2.  The  verdict  of  a  jury,  which  the  circuit  judge  has  refus- 
ed to  set  aside,  will  not  be  disturbed  in  the  supreme 
court,  unless  the  preponderance  of  evidence  is  greatly 
against  it.     PeUUtU  ex'rs.  vs.  Pettitt^  191. 

3.  Cumulative  evidence  is  evidence  which  speaks  to  facts, 
in  relation  to  which  there  was  evidence  on  the  trial,  and 
a  new  trial  ought  not  to  be  granted  on  such  evidence, 
though  it  be  new  and  material.  McGavock  vs.  Brawn 
if  William,  251. 

4.  There  is  no  rule  of  law  which  will  exclude  the  admis- 
sion of  cross  affidavits  on  a  motion  for  a  new  trial,  either 
in  civil  or  criminal  cases;  yet  the  practice  in  civil  cases 
ought  not  to  be  encouraged.    Ibid. 

6.  The  fact,  that  a  party  may  from  lodging  at  the  docket 
conclude  that  his  suit  wiU  not  come  on  at  a  given  time, 
and  it  does  come  on  sooner  than  was  expected,  in  conse- 
quence of  which  the  cause  is  tried  in  the  absence  of  ma- 
terial witnesses,  furnishes  no  ground  for  setting  aside 
the  verdict  and  granting  a  new  trial.  McAvly  vs.  Loch- 
hart,  229. 

6.  New  trial  will  be  granted  for  misconduct  of  jury.  Stone 
vs.  The  Suae,  27;  Jim  vs.  The  State,  289. 
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NEW  TBIAh^Cantmued.    . 

7.  The  rejectioD  of  a  juror  in  a  criminal  case  improperlyy 
is  not  an  error  for  which  the  court  will  necessarily  re- 
verse the  judgment,  if  the  defendant  obtains  an  impar- 
tial jury  of  his  own  selection.  Henry  .vs.  The  Statej 
270. 

8.  The  supreme  court  will  not  set  aside  the  verdict  of  a 
jury  on  matters  of  fact,  unless  there  be  a  greatprepon- 
derance  of  evidence  against  such  verdict.  This  is  a 
rule  for  the  government  of  the  supreme  court,  and  not 
the  circuit  court.  On  the  contrary,  this  rule  of  the  su- 
preme court  imposes  on  the  circuit  court  a  heavy  obli- 
gation to  observe  the  rules  of  the  common  law,  applica- 
ble to  the  granting  of  new  trials  in  nisiprius^  lest  injus- 
tice be  done.     England  vs.  Burtf  399. 

9.  Under  the  plea  of  nan  est  factum,  involvinfi^  the  existence 
of  a  partnership,  the  deckiration  of  the  defendant  to  third 
persons  before  the  execution  of  the  instrument  in  Ques- 
tion, that  no  partnership  existed,  is  not  evidence.  What 
the  defendant  said  when  the  note  was  oflfered  to  him  for 
payment,  would  be  evidence;  such  declaration  being 
a  part  of  the  res  gesUB.    Ibid, 

10.  A  new  trial  will  not  be  granted  on  aifidavits  of  jurors, 
that  they  misunderstood  the  charge  of  the  court.  &itm- 
ders  vs.  Fuller^  616. 

NOTARY  PUBLIC. 

See  Nbootiablb  Pap^b* 

NOTICE. 

1.  Notice  of  non-payment.    See  Nbgotiablb  Papbb. 

2.  Notice  of  motion  to  constable.  What  degree  of  certainty 
is  required.     McMtdien  vs.  GoadnuMf  239. 

3.  Notice  of  usury.    Ramsey  vs.  Clark,  244. 

4.  Notice  to  guarantor.     When  necessary,  30S. 

5.  Notice  by  surety  to  principal  to  sue,  377. 

6.  Notice  of  dissolution  of  partnership.  Union  Bank  vs. 
Campbell,  394;  Union Bankvs.  Osborne,  413. 

7.  Notice  of  motion  by  sheriff  to  his  deputy,  64. 
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OBLIGOR. 

1.  By  an  act  of  assembly,  a  creditor  may  sue  any  one  or 
more  of  seversd  joint  obligors  or  partners;  and  such  suit 
is  no  bar  to  a  suit  subsequently  brought  against  the 
remaining  partners  or  obligors.    Lawry  vs.  Bardwicky 


188. 

2,  Where  the  plaintiff  gave  a  joint  promissor  in  a  note  a 
release,  to  render  him  competent;  held,  that  the  joint 
promissor  was  not  competent  to  prove  the  existence 
of  such  release,  much  less  its  legal  effect — ^it  should 
have  been  produced.  Harvey  and  Claxtoti  vs.  Stoeasyy 
449. 

OCCUPANT. 

See  Entry. 

PARENT  AND  GUARDIAN. 
See  Habbas  Corpus. 

PARTIES  IN  CHANCERY. 

1.  The  widow  and  heirs  of  Alexander  sold  a  tract  of  land 
belonging  to  deceased  in  his  lifetime  to  Perry,  and 
gave  him  a  bond  to  convey  title  on  payment  of  the  pur- 
chase money.  The  notes  were  taken  payable  to  the 
widow;  and  this  bill  was  filed  by  her  alone,  to  enforce 
the  payment  of  the  purchase  money:  Held,  that  the 
heirs  were  necessary  parties,  and  that  a  sale  of  the  land 
under  a  decree,  would  not  convey  the  title  to  the  pur- 
chaser.    Alexander  vs.  Perry^  391» 

2.  See  Wood  vs.  Cunningham^  417. 

PARTITION. 

A  partition  bill  filed  by  one  heir  against  the  others,  and 
a  decree  thereupon  for  partition,  does  not  estop  any 
any  of  the  others  from  asserting  his  claim  to  any 
.  portion  of  the  land  by  action  of  ejectment.  A  bill  in 
chancery  for  partition,  is  not  a  bill' to  settle  conflicting 
rights,  but  to  divide  that  which  belongs  to  tenants  in 
common  or  joint  tenants  amongst  them;  and  if  the 
title  be  .disputed,  partition  will  not  be  made  until  the 
dispute  is  settled  by  suit  for  that  purpose  instituted. — 
Nicdy  vs.  Boylee,  177. 
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PARTNERS. 

1.  By  an  act  of  adsembly,  a  creditor  may  sue  any  one  or 
more  of  several  joint  obligors  or  partners;  and  such  suit 
is  no  bar  to  a  suit  subsequently  brought  against  the  re- 
maining partners  or  obligors.     Lowry  vs.  HarduncJcj  188. 

2.  Where  two  of  a  firm  (which  was  composed  of  three) 
were  sued  on  a  debt  of  the  firm,  and  the  execution  was 
stayed  by  a  third  person,  who  was  compelled  to  pay  the 
same;  heldi  that  the  surety  for  the  stay  of  execution 
could  maintain  an  action  against  the  third  member  of 
the  firm  who  was  not  sued,  lor  money  expended  to  and 
for  his  use.     Ibid. 

3.  A  person  who  endorses  for  the  accommodation  of  the 
firm,  having  taken  up  the  notes,  becomes  thereby  the 
creditor  of  the  firm,  and  has  a  lien  on  the  partnership 
effects  as  against  the  separate  creditors  of  the  partners, 
for  his  reimbursement.     Foster  vs.  Hudl  if  Eaton^  346. 

4.  The  filing  of  an  attachment  bill  by  one  member  of  a 
firm  against  the  others,  dissolves  the  firm:  not  so  where 
a  creditor  files  the  bill  and  attaches  the  property  of  the 
firm.     Ihid. 

5.  To  render  a  firm  responsible  for  a  note  given  by  one 
mernber  thereof,  in  his  own  name,  it  must  appear  that 
the  credit  was  given  to  the  firm  and  that  the  rnoney  ob- 
tained by  the  note  went  into  the  business  of  the  firm; 
otherwise  it  will  be  treated  as  an  election  by  the  credit- 
or to  trust  to  the  responsibility  of  the  maker  of  the  note 
alone.     Ibid. 

6.  When  one  member  of  a  firm  executes  his  individual 
note  to  obtain  money,  he  is  not  a  competent  witness  to 
prove  that  the  money  was  obtained  on  the  credit  of  the 
firm  and  went  into  the  business  of  the  firm.     lUd. 

7.  The  Union  Bank  purchased  a  note  payable  to  Chaffin, 
Kirk  &  Co.  It  was  endorsed  by  Kirk,  in  the  name  of 
Chaffin,  Kirk  &  Co.  a  dissolved  firm,  and  subsequently 
endorsed  by  Osborne,  for  the  accommodation,  as  he 
supposed,  of  Chaffin,  Kirk  &  Co.  The  bank,  at  the 
time  of  the  purchase,  was  aware  of  the  fact  of  the  pre- 
vious dissolution  of  the  firm  of  Chaffin,  Kirk  &  Co. 
Held,  that  the  bank  was  not  bound  to  communicate  this 
knowledge  to  Osborne,  and  that  a  failure  to  do  so  did 
not  discharge  Osborne.      Union  Bank  vs.  Osborne^  413. 
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FARTNEB&— Continued. 

8.  Under  the  plea  otnon  est/actum^  involving  the  existence 
of  a  partnership,  the  declaration  of  the  defendant  to  third 
{)ersons  before  the  execution  of  the  instrument  in  ques- 
tion, that  no  partnership  existed,  is  not  evideiice.  What 
the  defendant  said  when  the  note  was  offered  to  him  for 
payment,  would  be  evidence;  such  declaration  being  a 
part  of  the  res  gest<B.     England  vs.  Burt^  399. 

9.  Where  notice  of  the  dissolution  of  a  firm  is  communi- 
cated to  a  bank  director  for  the  purpose  of  being  com- 
municated to  the  board  of  directors,  or  where  he  is  call- 
ed upon  to  act  as  director  in  a  transaction  affecting  the 
interests  of  the  members  of  the  dissolved  firm,  he  is 
bound  to  communicate  that  knowledge  to  the  bank,  and 
if  he  do  not,  the  bank  is  by  law  charged  with  notice  of 
the  facts  so  withheld.     Union  Bank  \ a.  Campbell,  394. 

10.  When  the  makers  of  paper,  endorsed  for  their  accom- 
modation, and  put  by  them  into  circulation,  are  sued, 
they  are  estopped  from  disputing  the  endorsement,  and 
it  need  not  be  proved.     Union  Bafik  vs.  Philips,  388. 

PLEADINGS  IN  CHANCERY. 

1.  Though  the  same  strictness  in  pleading  be  not  required 
in  courts  of  chanceiy  as  in  courts  of  law;  yet  to  autnorize 
a  decree  in  favor  of  complainant,  the  facts  on  which  a 
decree  is  sought  must  be  set  forth  in  the  bill,  or  in  the 
answer.     Cunningham  vs.  Wood,  417. 

2.  The  bill  alledged  a  joint  ownership  of  the  estate  sued 
for  in  complainants,  and  the  proof  snowed  an  ownership 
in  one  of  them:  Held,  that  complainants  were  entitled 
to  a  joint  decree  for  the  estate.     Ibid. 

3.  A  decree  will  not  be  made  in  favor  of  the  complainant, 
where  the  allegations  of  the  bill,  which  are  denied  by 
the  answer,  is  supported  by  the  testimony  of  one  witness 
only,  without  any  corroborating  circumstances.  Baker 
vs.  Barfidd,  614. 

PLEADINGS  AT  LAW. 

1.  Where  an  action  of  assumpsit  is  brought  upon  an  instru- 
ment which  itself  contains  a  promise  or  undertaking  to 
pay,  it  is  not  necessary  formally  to  set  forth  anouier 
promise  resulting  from  the  legal  liability.  Woodson  vs. 
Moody,  303. 
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PLEADINGS  AT  LAW— Ccm^wcd. 

2.  Where  a  judgment  is  rendered  on  a  verdict  without  a 
plea*  such  judgment  is  erroneous^  and  reversible.  jSbp- 
san  vs.  Fountain  243. 

3.  The  defendant  pleaded  nil  debet,  payment  and  set-ofif  in 
short,  to  an  action  of  debt;  and  plaintiff  filed  replications 
to  the  pleas  also  in  short;  and  the  jury  returned  a  ver- 
dict that  the  defendant  owed  the  debt  in  the  declaration 
mentioned:  Held,  that  this  yerdict  did  not  dispose  of 
the  whole  defence,  and  could  not  stand.  Crutcher  vs. 
Williams,  345. 

4.  When  the  defendant  applies  to  amend  his  pleadings,  the 
amended  plea  must  be  offered;  if  it  be  not,  it  is  in  the 
discretion  of  the  court  to  refuse  the  application.  Rainey 
Sf  Henderson  vs.  Sanders,  447. 

6.  When  the  court  sustains  a  demurrer  to  a  plea  in  abate- 
ment, the  defendant  has  the  right  to  plead  over,  and  a 
final  judgment  is  erroneous.     Ibid. 

6.  Where  there  are  joint  promissors,  a  release  of  one  to 
effect  the  discharge  of  others  must  be  a  release  under  the 
seal  of  the  party,  and  must  be  pleaded  W  the  par^ 
wishing  to  discharge  himself  by  such  act  of  the  plaintiff. 
Harvey  8f  Claxton  vs.  Sweasy,  449. 

See  Amendment. 

7.  Hancock  summoned  Wood,  by  warrant,  to  answer  him 
as  assignee  of  C.  S.  Brodie,  former  guardian  of  C.  H. 
Howard,  and  offered  on  trial  a  note  payable  to  Charles 
S.  Brodie,  guardian  of  Cornelius  H.  Howard:  Held, 
that  there  was  no  variance  between  the  warrant  and  the 
note,  which  should  exclude  it.     Wood  vs.  Hancock,  465. 

8.  The  warrant  is  not  in  lieu  of  a  declaration.  It  is  simply 
a  summons  to  the  defendant  to  appear  and  answer,  and 
it  may  be  laid  down  as  a  general  rule,  that  whatever 
may  be  done  in  a  court  of  record,  by  proper  pleadings 
and  proof,  may  be  done  before  a  justice  of  the  peace, 
upon  the  production  of  the  proof  alone.     Ibid. 

PRESENTMENT. 

1.  A  presentment  found,  not  on  the  knowledge  of  any  of 
the  grand  jury,  but  upon  information  detailed  to  the  lury 
by  others,  should  be  abated  on  the  plea  of  defendant. 
The  State  vs.  Love,  265. 
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PRESENTMENT— Cofilmwd. 

2.  The  defendant  has  no  right  to  impeach  by  plea  the  in- 
formation of  the  grand  juror  upon  whose  knowledge  a 
presentment  is  made.     The  State  vs.  McMantiSj  258. 

PROMISSORY  NOTE. 

A  due  bill  is  in  legal  effect  a  promissory  pote,  and  as 
such  assignable  and  negotiable.  Marrigan  vs.  Page, 
247. 

See  Nbootiable  Paper. 

PROSECUTOR. 

Where  a  circuit  judge  orders  a  prosecution  ex  officio^  it 
is  not  necessary  that  the  order  should  show  that  it  was 
made  upon  an  examination  of  witnesses.  If  the  order 
be  made,  it  will  be  presumed  to  have  been  made  as  the 
statute  directs.     Simpson  vs.  The  State,  466. 

RECOGNIZANCE. 

1.  The  case  of  The  State  vs.  Edwards  recognized.  The 
State  ya.  Austin,  213. 

2.  If  a  sheriff  takes  a  recognizance  and  fails  in  his  attesta- 

tion to  show  the  county  of  which  he  is  sheriff,  the  recog- 
nizance is  void.     Ibid. 

3.  Where  the  penalty  in  a  recognizance  is  forfeited,  the 

whole  amount  is  recoverable,  or  nothing;  and  therefore 
where  the  penalty  was  far  too  much,  it  was  void.    Ibid. 

4.  A  sheriff  can  take  bail  only  in  the  cases  mentioned  in 
the  statutes:  1st,  where  the  party  has  been  surrendered 
by  bail;  and,  2d,  where  he  has  been  committed  for  want 
of  surety.  The  recognizance  must  therefore  recite  on 
its  face  the-facts  upon  which  the  authority  to  take  bail 
is  based.     The  State  vs.  Edwards,  226. 

5.  A  deputy  sheriff  has  no  power  to  take  bail  in  either  of 
the  above  cases.     Ibid. 

6.  The  legislature  has  no  power  to  extend  the  obligation  of 
bail  to  a  more  remote  day  than  that  mentioned  in  the 
recognizance.     Ibid. 

7.  The  sickness  of  a  defendant  constitutes  no  reason  for 
his  non-appearance  in  obedience  to  the  recognizance 
that  will  excuse  the  bail  at  a  subsequent  term.    Bid. 
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REDEMPTION. 

1.  The  purchaser  of  land  at  execution  sale,  becomes  by 
his  purchase  and  the  deed  of  the  sheriff  vested  with  the 
title,  and  a  tender  or  payment  of  the  purchase  money, 
with  ten  per  cent  thereupon,  does  not  revest  the  title  m 
the  execution  debtor,  so  as  to  enable  him  to  maintain  an 
action  of  ejectment  against  the  purchaser.  Paris  vs. 
Burger,  326. 

3.  The  execution  debtor  whose  land  is  sold,  is  entitled  to 
a  reconveyance  of  the  land  when  he  tenders  the  redemp- 
tion money,  as  required  by  statute;  and  if  it  be  not 
made,  the  right  may  be  enforced  in  equity.     Ibid. 

3.  A  tender  of  money  for  the  redemption  of  real  estate, 
sold  by  decree  in  chancery  before  the  confirmation  of 
the  master's  sale,  was  premature,  and  did  not  authorize 
a  decree.  The  creditor  is  allowed  by  law  two  years  to 
redeem,  commencing  from  the  confirmation  of  the  chan- 
cery sale.  Wood,  Abbott  et  (ds.  vs.  Morgan,  Allison  et 
ah.  371. 

RELEASE. 

See  Witness. 

RETURN  DAY. 

The  first  dg.y  of  the  term  is  the  return  day  of  executions. 
Brovming  vs.  Jones,  69. 

ROADS. 

See  Indictment. 

1.  An  order  appointing  a  jury  of  freeholders  to  view  and 
lay  out  a  public  road,  is  an  order  laying  out  a'  public 
road  within  the  meaning  of  the  act  of  1804,  chapter  1, 
sectionl,  and  therefore  such  an  order,  made  by  less  than 
twelve  justices  or  one  third  of  the  justices  of  the  county, 
is  void  by  the  act  of  1817,  chapter  48.  Ingram  vs.  J^tZ- 
9on,  424. 

2.  The  legislature  have  the  power  to  authorize  companies, 
chartered  to  construct  turnpikes,  to  construct  them  on 
existing  public  roads,  and  tiie  constructing  of  such  turn- 
pikes abolishes  the  old  roads  on  which  they  are  located, 
or  which  run  parallel  with  and  adjoining  them.  Nolens- 
vUle  TumjjiJce  Company  vs.  Baker,  315. 

74 
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SCIRE  FACIAS. 

See  RBooaNizANOB. 

Williams  and  McLaughlin  were  joindy  entitled  to  re- 
cover cost  from  Chamn,  who  was  the  surety  for  the 
prosecution  of  a  suit  against  them  which  had  fidled.  A 
scire  facias  was  issued,  showing  a  joint  right  of  recovery, 
but  Uie  verdict  and  judgment  rendered  on  the  scire  far 
eias  were  in  favor  of  Williams  alone:  Held,  that  the 
judgment  should  have  been  arrested  on  nation  of  the 
defendant     Chafin  vs.  WiUiams,  331. 

SEIZIN. 

See  COVBNANT. 

SHERIFF. 

1.  Where  a  sheriff  has  paid  money  for  his  deputy  be  can 
recover  a  judgment  against  the  deputy  by  motion,  with- 
out having  the  extent  of  such  sheriff's  liability  ascer- 
tained by  a  judgment  against  him.  Jamcigin  vs.  At- 
kinsanf  470. 

3.  The  sheriff  is  by  law  the  collector  of  state  and  coanty 
taxes,  and  a  bond  given  by  a  deputy  sheriff  faithfully 
to  discharge  the  duties  of  a  deputy,  embraces  a  defal- 
cation in  not  paying  over  taxes  collected  by  such  depu- 
ty^    Ibid. 

3.  The  act  of  1823,  chapter  10,  section  1,  barring  a  right 
of  action  against  the  sureties  of  any  sheriff,  coroner 
or  constable  in  three  years,  if  suit  be  not  brought,  does 
not  extend  to  the  default  of  such  officer  in  making  an 
insufficient  return,  or  no  return  of  an  execution.  It 
extends  only  to  cases  where  the  officer  by  his  return 
furnishes  record  evidence  that  the  execution  has  been 
satisfied.     Stanly  and  Harris  vs.  DaUy^  55. 

4.  The  act  of  1829,  ch.  11,  sec.  1,  gives  to  the  sheriff  a 
remedy  by  motion  against  his  deputy  and  sureties,  upon 
ten  days'  notice,  when  he  shall  have  ^'become  liable  to 

giy  money  for  the  default  or  misconduct  of  his  deputy:^* 
eld,  that  a  just  construction  of  this  act  requires  that 
the  default  or  misconduct  of  the  deputy  should  be  judi- 
cially ascertained  before  the  sheriff  shall  have  his  rem- 
edy.    TF.^R.  C.  Patterson  vs.  Coleman^  64. 

5.  A  notice  given  before  default  ascertained  is  therefore 
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premature;  bat  if  the  depuhr  appear  after  judgment  is 
rendered  against  the  sberifl^the  court  would  be  audior- 
ized  then  to  render  judgment  against  the  deputy.     Ibid. 

6.  The  first  day  of  the  term  is  return  day  of  executions. 
Brauming  vs.  Jane$^  69. 

7.  A  sheriff  or  constable  is  authorized  to  demand  a  bond  of 
indemnity  from  plaintiff  in  execution  before  levy,  in  all 
cases  of  disputed  title  to  property;  and  if  it  be  not  ^ven, 
he  may  return  ihe^eri/aeias  no  property  found.  Me  is 
not  bound  to  take  the  responsibility  of  judging  of  title 
in  any  case  where  it  is  disputed.  Saunders  ^  Martin 
vs.  Morris^  72. 

8.  If  a  sheriff  take  a  recognizance  and  fail  in  his  attesta- 
tion to  show  the  county  of  which  he  is  sheriff,  the  re- 
cognizance is  void.     The  State  vs.  Atatiny  213. 

9.  A  sheriff  can  take  bail  only  in  the  cases  mentioned  in 
the  statutes:  1st,  where  the  party  has  been  surrendered 
by  bail;  and,  2d,  where  he  has  been  committed  for  want 
of  surety.  The  recognizance  must  therefore  recite  on 
its  face  die  facts  upon  which  the  authority  to  take  bail 
is  based.     The  State  vs.  Edtvards^  226. 

10.  A  deputy  sheriff  has  no  power  to  take  bail  in  either  of 
the  atx>ve  cases.     2&u2. 

11.  A  sheriff,  after  default  in  returning  a,Jlerifacias9  request- 
ed the  plaintiff  to  issue  an  alias  for  his  benefit.  It  was 
issued;  the  plaintiff  informing  him,  that  in  doinff  so  he 
did  not  intend  to  waive  his  right  of  action:  Held,  that 
there  was  no  waiver,  though  a  part  of  the  money  was 
collected  by  the  alias  and  received  by  the  plaiiUiff  after 
the  default.     Kirkmans  vs.  iZtce,  267. 

12.  The  issuance  of  an  alias^/imyocuu,  collection  of  a  por- 
tion of  the  monej  thereupon,  and  receipt  of  it  by  the 
plaintiff,  is  no  waiver  of  a  previous  default  of  a  sheriff 
on  the  non-return  of  the  onginal  fieri  facias.  Doyle  vs. 
Glennj  309. 

13.  Ah  officer  in  default,  who  has  paid  off  the  fieri/acias^ 
has  no  equity  against  the  defendant  in  the  fieri/acias. 
The  payment  of  the  ^fieri  facias  is  the  penaJtv  the  law 
inflicts  upon  him  for  his  neglect  of  duty.    Ihia. 
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14.  The  levy  of  a  ^eri  facias  on  personal  property  vests  in 
the  sheriff  the  leg3.l  right  to  the  property  for  the  use  of 
the  plaintiff;  and  the  sheriff,  after  the  return  of  the  fieri 

facias  J  may  sell,  and  the  sale  will  be  valid.    LesUn's 
casCf  383. 

See  Fieri  Facias.    Levy.    Redemption.    Lien. 

15.  Where  a  jailer  employed  a  slave,  who  was  committed 
to  jail  as  a  runaway,  in  the  cultivation  of  his  farm,  such 
employment  was  a  conversion  of  the  slave,  which  ren- 
dered both  the  sheriff  and  jailer  liable  in  the  event  of 
the  escape  of  such  slave.     Cain^  ^Hom  vs.  KeUyt  472. 

SLANDER.    See  Libel. 

1.  In  an  action  for  slander  the  defendant  pleaded  justifica- 
tion, and  after  the  testimony  was  submitted  to  the  jury 
the  defendant  moved  the  court  to  amend  his  plea  of  jus- 
tificatiqn,  so  as  to  embrace  any  speaking  of  the  words 
imputed  before  action  brought.  The  defendant  insisted 
that  the  amendment  should  be  allowed  only  on  condi- 
tion of  a  mistrial  and  continuance.  The  court  allowed 
the  amendment  without  the  condition:  Held,  that  this 
was  erroneous.  The  amendment  should  have  been  al- 
lowed, a  mistrial  entered,  and  the  cause  continued. — 
Fowlks  vs.  Longy  511* 

2.  When  the  witness  of  plaintiff  in  an  action  of  slander, 
under  the  plea  of  justification,  stated  in  reply  to  inter- 
rogatories put  to  him  by  the  plaintiff  respecting  the 
plaintiff's  character,  that  some  persons  spoke  well  of 
him,  and  some  spoke  ill  of  him;  and  being  asked  by 
plaintiff  who  spoke  ill  of  him,  said,  J.  M.  charged  him 
with  a  specific  offense:  Held,  that  it  became,  under  the 
circumstances^  material  whether  J.  M.  did  toake  the 
charge  or  not,  and  plaintiff  had  the  right  to  prove  by 
J.  M.  that  he  did  not  make  it.  McLarin  vs.  The  State^ 
381. 

SLAVES. 

1.  Slaves  decoyed  into  the  state  for  the  purpose  of  being 
subjected  to  attachment,  not  subject  to  attachment. — 
Timmans  vs.  Garrison,  148. 

2.  Slaves  carried  into  Mississippi  for  sale.  Sale  void,  and 
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purchase  money  not  recoverable  in  Tennessee.  Yerger 
vs.  RainSf  259. 

3.  Indictment  against,  for  attempt  to  commit  a  rape  on  a 
white  woman,  270. 

4,  Indictment  against,  for  murder,  290. 

5«  Slaves  not  allowed  to  practice  medicine.  Macon  vs. 
The  State,  421. 

6.  Fraud  in  the  sale  of  an  idiot  slave.  Bdeiw  vs.  Clarke 
506. 

7.  Indictment  for  forcibly  taking  a  slave  from  the  field  of 
his  master^  not  good.     The  State  vs.  Wcukins,  256. 

SPECIFIC  ARTICLES. 

1.  A  due  bill  is  ia  legal  effect  a  promissory  note,  and  as 
such  assigoable  and  negotiable.  Mamgan  vs.  Page, 
247.  [, 

2.  The  word  '*payee"  in  the  act  of  1807,  chapter  95,  em- 
braces an  assignee,  and  the  assignee  of  a  note  for  spe- 
cific articles,  is  entitled  to  recover  the  value  of  specific 
articles  in  his  own  name,  upon  compliance  with  the  re- 
quisitions of  the  statute.     Ibid. 

3.  A  justice  of  the  peace  has  jurisdiction  to  the  extent  giv- 
en by  the  legislature  over  money  demands,  in  all  cases 
where,  by  the  terms  of  the  cqntract,  specific  articles  are 
to  be  delivered,  or  services  performea,  if  such  contract 
ascertain  the  money  value  of  such  services  or  articles. 
Ibid. 

SPECIFIC  PERFORMANCE. 

Bryan  gave  Outlaw  a  bond  to  convey  him  six  hundred 
and  forty  acres  of  land,  section  15.  They  subsequently 
made  a  verbal' ageement,  that  the  bond  should  be  dis- 
charged by  conveyance  of  section  No.  14,  instead  of  15, 
and  Outlaw  look  possession  of  it.  Isler,  his  son-in-law, 
his  daughter,  (she  being  the  only  heiry).  and  his  widow, 
refused  to  convey,  eithen  Outlaw  sued  on  the  bond, 
and  the  defendant  Ifiler^  as  administrator  of  Bryan, 
pleaded  lunacy  of  obligor.  Judgment  was  rendered, 
and'  thereupon  the  8on-in4aw,  the  daughter,  and  widow 
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of  the  deceased,  filed  their  bill  to  eDJoin  the  judgment, 
and  coinpel  Outlaw  to  accept  in  discbarge  thereof  sec- 
tion 16:  Held,  that  they  were  not  entitled  to  the  relief 
prayed  for.     hler  vs.  Oudato^  118. 

STAY. 

1.  The  act  of  1801,  chapter  16,  giving  a  remedy  by  motion 
ta  sureties  on  any  bill,  bond,  note  or  obligation,  against 
whom  a  judgment  may  have  been  rendered,  does  not 
embrace  the  case  of  a  surety  for  stay  of  execution,  who 
has  satisfied  such  execution.  The  liability  of  a  stayor 
of  execution,  springs  from  an  act  in  the  nature  of  a  con- 
fession of  judgment,  and  not  from  any  note,  bill,  bond 
or  obligation.     Frost  vs.  Rucker  Sf  Paynes  67. 

See  Justice  of  the  Peace. 

2.  A  court  of  law  can  hear  testimony  to  establish  the  rela- 
tion of  principal  and  surety  in  a  sealed  instrument,  when 
a  party  claims  his  discharge  under  the  act  of  1826  as  a 
surety  on  the  ground  that  the  judgment  obtained  against 
him  as  a  surety  was  stayed  without  his  joining  in  with 
the  principal  m  procuring  the  stay.  White  vs.  Brotvht 
292. 

SUMMARY  PROCEEDING. 
See  Motion. 

SURETIES. 

1.  The  act  of  1823,  ch.  10,  sec.  1,  barring  a  right  of  action 
against  the  sureties  of  any  sheriff,  coroner  or  constable 
in  three  years,  if  suit  be  not  brought,  does  not  extend  to 
the  default  of  such  officer  in  making  an  insufficient 
return,  or  no  return  of  an  execution.  It  extends  only 
to  cases  where  the  officer  by  his  return  furnishes  record 
evidence  that  the  execution  has  been  satisfied.  Stanly 
4r  Harris  vs.  Daily ^  65. 

2.  The  act  of  1801,  ch.  16,  giving  a  remedy  by  motion 
to  sureties  on  any  bill,  bond,  note  or  obligation,  against 
whom  a  judgment  may  have  been  rendered,  does  not 
embrace  the  case  of  a  surety  for  stay  of  execution,  who 
has  satisfied  such  execution.  The  liability  of  a  stayor 
of  execution,  springs  from  an  act  in  the  nature  of  a  con* 
fession  of  judgment,  and  not  from  any  note,  bill,  bond 
or  obligation.    Frost  vs.  Rucker  Sf  Payne^  67. 
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3.  A  court  of  law  can  hear  testimony  to  establish  the  rela- 
tion of  principal  and  surety  in  a  sealed  instrument,  when 
a  party  claims  his  discharge  under  the  act  of  1825  as  a 
surety  on  the  ground  that  the  judgment  obtained  against 
him  as  a  surety  was  stayed  without  his  joining  in  with 
the  principal  in  procuring  the  stay.  White  vs.  Brovon, 
292. 

4.  The  act  of  1817,  ch.  119,  sec.  1,  giving  a  summary 
remedy  against  sureties  in  injunction  bonds,  cannot  be 
extended  beyond  the  express  letter  of  the  statute,  to  wit, 
to  cases  where  the  injunction  is  dissolved  by  motion  in 
the  progress  of  the  case,  and  where  it  is  dissolved  on 
final  hearing.     Qarratt  vs.  Eliffj  323. 

6.  The  statute  does  not  authorize  a  judgment  in  the  sum- 
mary manner  prescribed  in  the  statute,  where  the  com- 
plainant dies,  and  the  injunction  is  dissolved  by  the 
abatement  of  the  bill.     Ibid. 

6.  The  8th  section  of  the  act  of  1836,  ch.  43,  giving  an  at- 
tachment in  equity  to  an  accommodation  endorser  or 
security  against  the  principal,  does  not  confer  the  rem- 
edy on  a  subsequent  endorser  against  a  prior  endorser. 
Twrner  vs.  Newman^  329. 

7.  Where  the  plaintiff  gave  a  joint  promissor  in  a  note  a 
release,  to  render  him  competent;  held,  that  the  joint 
promissor  was  not  competent  to  prove  the  existence 
of  such  release,  much  less  its  legal  effect — ^it  should 
have  been  produced.  Harvey  andClaxtoji  vs.  Sweasy^ 
449. 

8.  A  judgment  by  motion  cannot  be  rendered  against  the 
sureties  of  the  trustee  alone  for  money  by  him  collected 
and  not  paid  over,  though  the  principal  be  dead.  Haiu- 
ton  vs.  VougheTty^s  sureties^  505« 

TAX  SALE. 

See  Rogers  vp.  Pari^  480. 

TENDER. 

Where  a  party  attempted  to  make  a  formal  tender,  but 
was  prevented  from  so  doing  by  the  refusal  of  the  other 

Earty  to  remain  till  the  money  could  be  counted;  it  is 
eld,  that  this  was  equivalent  in  legal  effect  to  a  tender. 
Raines  vs.  Jones^  490. 
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TRESPASS. 

1.  In  an  action  of  trespass  the  plaintiff  may  prove  special 
damages  if  they  are  strictly  the  consequence  of  the  tres- 
pass committed,  or  if  the  act  done  by  the  defendant 
causing  such  special  damages  constitutes  a  part  of  one 
entire  transaction,  of  which  the  principal  trespass  was 
the  commencement.     Damron  vs.  Roachi  134. 

2.  Damron  pulled  down  the  fence  of  Roach,  whereby  the 
cattle  of  Roach  escaped  and  were  lost:  Held,  that  the 
loss  of  the  cattle  was  strictly  the  consequence  of  the 
trespass,  and  evidence  thereof  admissible  in  an  action 
of  trespass  for  throwing  down  the  fence  and -permitting 
the  cattle  to  escape.     Ibid. 

TROVER. 

1.  A  trustee  holding  title  to  personal  property,  but  not 
«   having  the  possession,  that  being  left  with  vendor  by 

personal  agreement,  is  not  guilty  of  a  conversion  in  re- 
fusing to  relinquish  his  title  to  the  property.  Huddle^ 
stones  adnCr.  vs.  Currin^  237. 

2.  Where  one  joint  owner  of  a  chattel  sells  the  entire 
chattel  and  delivers  possession  to  the  purchaser,  it  is  a 
conversion,  for  which  trover  lies.  Rmns  vs.  McNairr/f 
356. 

3.  Where  a  jailer  employed  a  slave,  who  was  committed 
to  jail  as  a  runaway,  in  the  cultivation  of  his  farm,  such 
employment  was  a  conversion  of  the  slave,  which  ren- 
dered both  the  sheriff  and  jailer  liable  in  the  event  of 
the  escape  of  such  slave.  Cain  and  Horn  vs.  KeUy^ 
472. 

4.  The  principles  of  Horsdy  vs.  Branchi  1  Humphreys,  ap- 
proved ana  applied.     Aid. 

TRUSTS. 

The  court  may  charge  a  trustee  with  compound  interest, 
who  has  been  guilty  of  fraud  or  such  gross  negligence 
as  to  amount  to  fraud,  or  where  he  has  funds  in  his 
hands  and  profited  by  them,  and  failed  to  make  a  frank 
disclosure;  out  a  mere  failure  to  sue,  does  not  make  out 
a  case  which  comes  within  the  nile.  T<>Ti>ei*i  heirs  vs. 
McReynoldSf  215. 

See  Trover.     Administrator. 
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TRUST,  RESULTING. 

1.  When  a  iQan  buys  laod  in  the  name,  of  another  and 
pays  tbe  consideration  money  and  interest,  the  land 
will  be  held  by  the  grantee  in  trust  for  the  person  who 
pays  the  consideration  money.  Ensley  vs.  Baie^net 
833. 

2.  A  father  seized  property  under  a  claim  of  right  which 
.belonged  to  his  son-m-law,  sold  it,  and  vested  the  pro- 
"Ceeds  in  land:  would  a  trust  result  in  favor  of  the  true 
owner?     This  may  well  be  questioned.     Ibid* 

3.  Where  one  of  several  joint  owners,  illegally  sells  the 
slaves,  the  others  haio  '&  right  of  action  against  the 
vendor,  but  no  trust  results  when  the  proceeds  are 
vested  in  other  slaves  or  estate.  Cunningham  vs.  Woodt 
417. 

4.  Where  the  estate  of  A  was  sold  by  B,  and  the  proceeds 
vested  in  other  estate  in  the  name  of  B,  under  circum- 
stances which  created  a  resulting  trust  in  favor  of  A,  the 
equitable  estate  of  A  could  not  be  reached  hj  fieri  facias 
at  the  instance  of  his  creditors.     Ibid. 

See  Planters^  Bank  vs.  Henderson^  76. 

USURY. 

1.  If  a  note  is  made  for  sale  in  market  to  raise  money,  and 
is  sold  at  a  greater  rate  of  discount  than  six  per  centum, 
the  transaction  is  usurious  if  the  purchaser  is  coc^nizant 
of  the  facts  at  tiie  time  of  the  purchase;  secusy  if  he  was 
not  informed  of  the  facts  at  the  time  of  purchase. — 
Ramsey  vs.  Clarke  244. 

2.  A  note  was  made  for  sale,  and  purchased  up  at  a  great- 
er rate  of  discount  than  six  per  centum,  with  a  knowl- 
edge of  the  purpose  for  which  it  was  made:  Held,  that 
the  transaction  was  usurious,  and  that  the  note  was 
subject  to  a  deduction  of  the  excess  in  the  hands  of  the 
purchaser  or  his  assignee.     Gooch  SfFarriss  vs.  Massey^ 

VENDOR  AND  VENDEE- 

See  Chancery.    Covenant. 
76 
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VENUE. 

Thejarisdicdi^n  of  a  court  ta  wUeh  acrimioftl  case  has 
been  transferred  by  chan^  of  venue,  is  not  ousted  by 
a  failure  to  ent^c  on  the  minutes  of  the  court  at  the  first 
term  a  transcript^of  the  record  of  the  case.  Calhmm  vs. 
TheStatet4t77.  * 

VERDICT. 

See  JiTBT. 

1.  In  all  cases  of  treason  and  febny,  defendant  must  be 
present  when  the  verdict  is  rendered;  and  if  he  be  not 
present,  the  verdict  cannot  be  pecmitted  to  stand — 
Clark  vs.  The  StaU^  254. 

3.  The  defendant  pleaded  nil  dehec^  i)a3rment  and  set-oflTin 
short,  to  Em  action  of  debt;  and  plaintiff  filed  replications 
to  the  pleas  also  in  short;  and  the  jury  returned  a  ver- 
dict diat  ibo  defendant  owed  the  debt  in  the  declaration 
mentioned:  Held,  that  this  verdict  did  not  dispose  of 
the  whole  defence,  and  could  not  stand.  Crutcka^  vs. 
William,  346. 

WARRANT. 

The  warrant  is  not  in  lieu  of  a  declaration.  It  is  simply 
a  summons  to  the  defendant  to  appear  and  answer,  ami 
it  mav  be  laid  down  as  a  general  rule,  that  whatever 
may  be  done  in  a  court  of  record,  by  proper  pleadings 
ana  proof,  may  be  done  before  a  justice  of  the  peace, 
upon  the  production  of  the  proof  alone.  Wood  vs.  Hum- 
cockj  466. 

WARRANTY. 

See  Covenant. 

WIFE. 

See  Habbas  Corpus. 

WILL. 

1.  A  setded  rule  in  the  construction  of  wills  is,  that  the  in- 
tention of  the  teslator  shall  be  carried  into  effect  when- 
ever it  can  be  done  without  vidating  some  estabfisfaed 
rule  of  law.    Henry  vs.  fibgon,  208. 
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2.  A  clause  in  a  ^ill  provided  tha^  the  slaves  of  testator 
should  be  mancipated,  and  charged  the  real  and  per- ' 
sonal  estatis  of  the  testator  ^ith  the  expenses  of  eman- 
cipation and  transportation  of  thq  slaves.  The  will,  by 
a  subsequent  clause,  devised  aU  the  real  estate  and  the 
balance  of  his  personal  estate  to  certain  devisees:  Held, 
that  these  clauses  of  the  will  were  not  incompatible,  but 

.  that  the  devisees  took  the  real  estate  subject  to  the 
charge  imposed  on  them  by  the  previous  clause. — 
Ibid. 

3.  Suicide  is  not  conclusive  evidence  of  insanity,  yet  it  is 
admissible  evidence  to  show  the  absence  of  a  sound  and 
disposing  mind.    Pettitt^s  ex^rs.  vs.  PeUvU^  191. 

WILL,  NUNCUPATIVE. 

To  make  a  nuncupative  will  good,  it  is  not  necessary 
that  the  testator  should  have  specially  required  two 
persons  to  bear  witness  to  his  disposition  of  his  effects 
m  the  words  of  the  statute.  It  is  sufficient  if  there  ex- 
ists in  his  mind  at  the  time  a  fixed  purpose  to  perform 
a  testamentary  act,  and  that  two  persons  feel  themselves 
caUed  upon  by  the  lauffuage  addressed  to  them  to  no- 
tice the  disposition  of  his  effects.  Baker  vs.  Dodionj 
342. 

WITNESS. 

1.  A  party  to  a  note  who  was  sued  on  it  and  afterwards 
obtained  his  discharge  under  the  bankrupt  law,  is  a 
competent  witness  aner  such  discharge  to  prove  the 
note  usurious.     CarmaaCz  exV.  vs.  White^  301. 

3.  A  stockholder  who  sells  his  interest  in  the  stock  of  a 
bank,  after  a  suit  is  instituted  by  the  bank,  is  a  compe- 
tent witness  in  such  suit.  The  3d  section  of  the  act  of 
1821,  chap.  66,  does  not  embrace  such  a  case.  TJmon 
Bank  vs.  Oi^ew,  338. 

3.  When  one  member  of  a  firm  executes  his  individual  note 
to  obtain  money,  he  is  not  a  competent  witness  to  prove 
thaet  the  money  was  obtained  on  the  credit  of  the  firm 
and  went  into  the  business  of  the  firm.  JFotter  vs.  Ball 
if  Eaton,  3i6. 
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4.  A  joint  promisSor  in  a  note  is  not  a  competent  witness 
to  prove  in  an  action  against  the  othets,  that  they  signed 
the  note  or  authorized  another  to  sign  it  in  their  names. 
Harvey  SfClaxlxm  vs.  Sweasy^  449. 

6.  Where  the  plaintiff  gave  a  joint  promissor  in  a  note  a  re- 
lease to  render  him  competent;  held,  that  the  joint  proiib- 
issor  was  not  competent  to  prove  the  existence  ot  such 
release,  much  less  its  legal  effect — ^it  should  have  been 
produced.    Vnd. 


t,yj.  Qa  Q/. 


(C?*The  case  of  the  Unian  Bank  against  Owen  was  argued 
by  Mr.  Washington  and  Ed«  Ewing  for  the  Bank,  and  by 
Campbell)  Meigs  and  Marshall  for  Owen. 

The  case  of  Foster  vs.  Hall  ^  Eaton  was  argued  by  Fogg, 
Marshall  and  Campbell  for  Foster,  and  Meigs  and  Ewing  for 
Eaton. 


I 


3738    U5h 


l! 


/ 


692  INDEX. 

TRESPASS. 

1.  In  an  action  of  trespass  the  plaintiff  may  prove  special 
damages  if  they  are  strictly  the  consequence  of  the  tres- 
pass committed,  or  if  the  act  done  by  the  defendant 
causing  such  special  damages  constitutes  a  part  of  one 
entire  transaction,  of  which  the  principal  trespass  was 
the  commencement.     Damran  vs.  Roacht  134. 

2.  Damron  pulled  down  the  fence  of  Roach,  whereby  the 
cattle  of  Roach  escaped  and  were  lost:  Held,  that  the 
loss  of  the  cattle  was  strictly  the  consequence  of  the 
trespass,  and  evidence  thereof  admissible  in  an  action 
of  trespass  for  throwing  down  the  fence  and  -permitting 
the  cattle  to  escape.     Ibid. 

TROVER. 

1.  A  trustee  holding  title  to  personal  property,  but  not 
*    having  the  possession,  that  being  left  with  vendor  by 

personal  agreement,  is  not  guUty  of  a  conversion  in  re- 
fusing to  relinquish  his  title  to  the  property.  HuddU- 
itorCs  admW*  vs.  Currin,  237. 

2.  Where  one  joint  owner  of  a  chattel  sells  the  entire 
chattel  and  delivers  possession  to  the  purchaser,  it  is  a 
conversion,  for  which  trover  lies.  Rai?i8  vs.  McNairy^ 
366. 

3.  Where  a  jailer  employed  a  slave,  who  was  committed 
to  jail  as  a  runaway,  in  the  cultivation  of  his  farm,  such 
employment  was  a  conversion  of  the  slave,  which  ren- 
dered both  thie  sheriff  and  jailer  liable  in  the  event  of 
the  escape  of  such  slave.  (Jain  and  Horn  vs.  JBTeHy, 
472. 

4.  The  principles  of  Horsely  vs.  Bra^nchi  1  Humphreys,  ap- 
proved ana  applied.     Ibid, 

TRUSTS. 

The  court  may  charge  a  trustee  with  compound  interest, 
who  has  been  guilty  of  fraud  or  such  gross  negligence 
as  to  amount  to  fraud,  or  where  he  has  funds  in  his 
hands  and  profited  by  them,  and  failed  to  make  a  frank 
disclosure;  out  a  mere  failure  to  sue,  does  not  make  out 
a  case  which  comes  within  the  rule.  Tarbet^s  heirs  vs. 
McReynolds,  216. 

See  Trover.     Administrator. 
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TRUST,  RESULTING. 

1.  Wben  a  man  buys  land  in  the  name,  of  another  and 
pays  ihe  consideration  money  and  interest,  the  land 
will  be  held  by  the  grantee  in  troat  for  the  person  who 
pays  the  consideration  money.  Ensley  vs.  Balerainei 
233. 

2.  A  father  seized  property  under  a  claim  of  right  which 
.belonged  to  his  son-m-law,  sold  it,  and  vested  the  pro- 
ceeds in  land:  would  a  trust  result  in  favor  of  the  true 
owner?     This  may  well  be  questioned.     Ibid. 

3.  Where  one  of  several  joint  owners,  illegally  sells  the 
slaves,  the  others  h'a^e  a  right  of  action  against  the 
vendor,  but  no  trust  results  when  the  proceeds  are 
vested  in  other  slaves  or  estate.  Cu?mingham  vs.  Wood^ 
417. 

4*  Where  the  estate  of  A  was  sold  by  B,  and  the  proceeds 
vested  in  other  estate  in  the  name  of  B,  under  circum- 
stances which  created  a  resulting  trust  in  favor  of  A,  the 
equitable  estate  of  A  could  not  be  reached  hj  fieri  facias 
at  the  instance  of  his  creditors.     Ibii. 

See  Planters^  Bank  vs.  Hendersouj  76. 

USURY. 

1.  If  a  note  is  made  for  sale  in  market  to  raise  money,  and 
is  sold  at  a  greater  rate  of  discount  than  six  per  centum, 
the  transaction  is  usurious  if  the  purchaser  is  oomizant 
of  the  facts  at  the  time  of  the  purchase;  secus,  if  he  was 
not  informed  of  the  facts  at  the  time  of  purchase. — 
Ramsey  vs.  Clarke  244. 

2.  A  note  was  made  for  sale,  and  purchased  up  at  a  great- 
er rate  of  discount  than  six  per  centum,  with  a  knowl- 
edge of  the  purpose  for  which  it  was  made:  Held,  that 
the  transaction  was  usurious,  and  that  the  note  was 
subject  to  a  deduction  of  the  excess  in  the  hands  of  the 
purchaser  or  his  assignee.  Gooch  SfFarriss  vs.  Massey^ 
374.      ' 

VENDOR  AND  VENDEE. 

See  Chancery.    Covenant. 
76 
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VENUE. 

Th6  jurisdiction  of  a  court  to  which  a  criminal  case  has 
been  transferred  ly  change  of  venue,  is  not  ousted  bf 
a  failure  to  ent#s  on  the  nunutes  of  the  court  at  the  first 
term  a  transcript^of  the  record  of  the  case.  Calhaim  vs. 
The  State,  477.  * 

VERDICT. 

See  JuET. 

1.  In  all  cases  of  treason  and  felony,  defendant  mast  be 
present  when  the  verdict  is  rendered;  and  if  he  be  not 
present,  the  verdict  caniot  be  permitted  to  stand — 
dark  vs.  The  State,  264.        » 

2.  The  defendant  pleaded  nil  debet,  i>ayment  and  set-oflTin 
short,  to  an  action  of  debt;  and  plaintiff  filed  replications 
to  the  pleas  also  in  short;  and  the  jury  returned  a  ver- 
dict that  dbc  defendant  owed  the  debt  in  the  decIaratiMi 
mentioned:  Held,  that  this  verdict  did  not  dispose  of 
the  whole  defence,  and  could  not  stand.  CrtUcner  vs. 
William,  346. 

WARRANT. 

The  warrant  is  not  in  lieu  of  a  declaration.  It  is  simply 
a  summons  to  die  defendant  to  appear  and  answer,  and 
it  mav  be  laid  down  as  a  general  rule,  that  whatever 
may  be  done  in  a  court  of  record,  by  proper  pleadings 
and  proof,  may  be  done  before  a  justice  of  tne  peace, 
upon  the  production  of  the  proof  alone.  Wood  vs.  Htoh 
cock,  466. 

WARRANTY. 

See  Covenant. 

WIFE. 

See  Habbas  Corpus. 

WILL. 

1*  A  setded  rule  in  the  construction  of  wills  is,  that  the  in- 
tention of  the  testator  shall  be  carried  into  effect  when- 
ever it  can  be  done  without  violating  some  estabKshed 
rule  of  law.    Henry  vs.  Hi>gan,  SOS. 
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2.  A  clause  in  a  will  provided  tha^  the  slaves  of  testalor 
should  be  fmancipated,  and  charged  the  real  and  per-  ' 
sonal  estate  of  the  testator  with  the  expenses  of  eman- 
cipation and  transportation  of  the  slaves.  The  will,  by 
a  subsequent  clause,  devised  all  the  real  estate  and  the 
balance  of  his  personal  estate  to  certain  devisees:  Held, 
that  these  clauses  of  the  will  were  not  incompatible,  but 

, .  that  the  devisees  took  the  real  estate  subject  to  the 
charge  imposed  on  them  by  the  previous  clause. — 
Ibid. 

3.  Suicide  is  not  conclusive  evidence  of  insanity,  yet  it  is 
admissible  evidence  to  show  the  absence  of  a  sound  and 
disposing  mind.     Pettitt^s  ex^rs.  vs.  Pettittf  191. 

WILL,  NUNCUPATIVE. 

To  make  a  nuncupative  will  good,  it  is  not  necessary 
that  the  testator  should  have  specially  required  two 
persons  to  bear  witness  to  his  disposition  of  his  effects 
m  the  words  of  the  statute.  It  is  sufficient  if  there  ex- 
ists in  his  mind  at  the  time  a  fixed  purpose  to  perform 
a  testamentary  act,  and  that  two  persons  feel  themselves 
called  upon  by  the  language  addressed  to  them  to  no- 
tice the  disposition  of  his  efiects.  Baker  vs.  DodtaUf 
342. 

WITNESS. 

1.  A  party  to  a  note  who  was  sued  on  it  and  afterwards 
obtained  his  discharge  under  the  bankrupt  law,  is  a 
competent  witness  aner  such  discharge  to  prove  the 
note  usurious.     Carman* s  ea?r.  vs.  Whiter  301. 

S.  A  stockholder  who  sells  his  interest  in  the  stock  of  a 
bank,  after  a  suit  is  instituted  by  the  bank,  is  a  compe- 
tent witness  in  such  suit.  The  3d  section  of  the  act  of 
1821,  chap.  66,  does  not  embrace  such  a  case.  Union 
Bank  vs.  thoen^  338. 

3.  When  one  member  of  a  firm  executes  his  individual  note 
to  obtain  money,  he  is  not  a  competent  witness  to  prove 
that  the  money  was  obtained  on  the  credit  of  the  firm 
and  went  into  the  business  of  the  firm.  FoUer  vs.  BaU 
t/  Eatanj  346. 


